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PAKISTAN 

PENAL 

CODE 


(XLV OF 1860) 


CHAPTER I 


INTRODUCTION 


[6th October , 1860] 

Preamble : Whereas it is expedient to provide a general Penal Code for 
Pakistan: It is enacted as follows:- I .♦ . .. . 

1. Title and extent of operation of the Code : This Act shall be called 
the Pakistan Penal Code, and shall take effect throughout Pakistan. 

COMMENTS 

Penal Code was drafted by the first Law Commission of which Mr. (afterwards Lord) 
Macaulary was the President and Macleod, Anderson and Millet were the Commissioners. 
They drew not only upon English and Indian-Pakistani Laws and Regulations but also upon 
Livingstone's Louisiana Code and the Code Napoleon. The draft Code was submitted to the 
Governor-General of India-in-Council in 1837. It underwent further revision at the hands of Sir 
Barnes Peacock, Sir J.W. Colville and several others, and it was compiled in 1850. It was 
presented to the Legislative Council in 1856 and was passed on October 6, 1860. 

Under the Mughal rule the Islamic Law was used in the administration of criminal justice 
to the exclusion of Hindu law. The Qur’an was the repository of both civil and criminal law. In 
interpreting the words of the Qur’an the Kazis (Judges) turned to the decisions of pious Muslim 
Kings and eminent Muslim jurists of the past. When the Britishers became rulers, they in the 
first instance introduced English Criminal Law in the Presidency Towns. In the rest of the 
country Islamic Criminal Law was the Criminal Law of the land. 

Pakistan Penal Code has been made applicable and given effect throughout Pakistan. 
The criminal justice is to be given in accordance with the provisions of this Act keeping in view 
the provisions of the Code of Criminal Procedure. The Criminal Law has been codified in the 
Penal Code and the Criminal Procedure Code; the former Code deals specifically with offences 
and states what matters will afford an excuse or a defence to a charge of any offence, and the 
Court is not entitled to invoke the common law of England in such matters at all. The Penal 
Code is the substantive law and the Criminal Procedure Code, the adjective law. Section 5 of 
the latter Code says: "All offences under the Penal Code shall be investigated, inquired into, 
tried and otherwise dealt with according to the provisions hereinafter contained. 


According to the case of Muhammad Bakhsh v. State, 1995 P Cr. L J 1807 (b), under 
the Penal Code not constructive but an actual intention is required. 


According to the case of Khurshid Ahmad Baloch Executive Engineer PWD Islamabad 
Vs. Federation of Pakistan, 1998 M L D 464. Civil servant’s plea that he being civil servant was 
governed by Civil Servants Act. 1973, and no Court or Authority would have jurisdiction in the 
matter of terms and conditions of his service in view of provisions of Art. 212 of the 
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Constitution, was misconceived. Civil servants for their criminal acts would be liable to be 
proceeded under provisions of Penal Code and other relearnt Acts. 

Date of Operation of Code : The Penal Code came into operation on the 1st day of 
January, 1862. Originally it was to take effect on the 1st day of May, 1861, but this date was 
subsequently changed as it was thought it would not be right to allow the Code, which altered 
the whole criminal law of the country, to take effect before it was translated and published for 
the information of the people, and before the Judges and officers had ample time to 
understand it thoroughly. 

Application : Code applies to whole of Pakistan except the areas specially excluded by 
the Constitution or any other law. 

Construction of Sections of the Code : Though quotation from the report of the Indian 
Law Commissioners may be valuable as a matter of history, it cannot be a legitimate guide for 
the construction of sections of the Penal Code which must be based on the meaning of the 
words used, to be gathered according to the ordinary rules of interpretation. It is not necessary 
and indeed not permissible to construe the Penal Code at the present day in accordance with 
the notions of criminal jurisdiction prevailing at the time when the Code was enacted. The 
notions relating to this matter have considerably changed between then and now during nearly 
a century that has elapsed. It is legitimate to construe the Code with reference to the modern 
needs, wherever this is permissible, unless there is anything in the Code or in any particular 
section to indicate the contrary. P L D 1958 SC (Ind.) 115. 

2. Punishment of offences committed within Pakistan : Every person 
shall be liable to punishment under this Code and not otherwise for every act 
or omission contrary to the provisions thereof, of which he shall be guilty 
within Pakistan. 

COMMENTS 

Scope : This section states that every person in Pakistan whether he is a national of 
Pakistan or otherwise shall be punishable according to the provisions contained therein but 
not otherwise, that is to say, if the act or omission of a person does not fall within the purview 
of a particular section, he shall not be punished nor shall he be punished for more than the 
period of imprisonment, or in any other manner than as provided in that particular section 
Thus moral wrongs shall not be punishable however heinous they may be. 

Every person : Every person is made liable to punishment, without distinction of natinn 
rank, caste or creed, provided the offence with which he is charged has been committed in 
some parts of Pakistan. 

The use of the phrase every person' in this section as contrasted with the -cnw 

person in Sections 3 and 4 (2) is indicative of the idea that to the extent that the nu»t (L 2n 
offence committed within Pakistan can be attributed to a person, every such person wi?hnm 
exception is liable for punishment under the Code It is implicit in Section 3 of ttecSteMwS 
foreigner who commits an offence within Pakistan is guilty and can be nunishlnV ' t 
without any limitation as to his corporeal presence in Pakistan at the timePLn reaped 
(Ind.) 115. e r L u 19 58 SC 

Under this section every person is liable to punishment for an ant . u • 
under the Penal Code; but the Criminal Courts have no junction to t^ rart' Ch ' S 30 offence 

if they have transgressed the provisions of the Code Foto^n^£ persons even 
exceptions -- oirowing are the recognized 

Under several statutes public servants are protected 


in pursuance thereof 


against prosecution for acts done 
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Private individuals not entitled to inflict punishment on supposed offender : 

According to the case of Muhammad Zaman v. Crown, P L D 1951 Pesh. 6, a number of 
people proceeded to punish a man and a woman supposed to be keeping a brothel and 
otherwise leading an immoral life, by blackening their faces and parading them in a procession 
in streets with their hands tied, the man being completely stripped of clothing and the woman 
deprived of her dopatta It was held that: 

Under no law muchless the Islamic Law a person has got a right to inflict punishment 
on a person supposed to have committed any offence of moral wrong Even if they 
were leading an immoral life, nobody had a right to inflict any punishment on them 
muchless the punishment of stripping them of their clothes and blackening their 
faces Under the law of the land as well as under the Islamic Law general disrepute 
would not entitle anybody to punish the persons complained against. That those 
who took the law into their own hands were led to do so by the instigation of 
religious leaders was no reasons for dealing leniently with them. The offence 
warranted deterrent punishment 

Similarly the liability to and infliction of punishment is to be determined according to the 
provisions of this Code or any other law but not otherwise. Private persons are not, therefore, 
authorised to inflict punishment on an offender according to their own choice or liking. 

According to case of Fateh Khan v. Government of Pakistan, P LD 1950 Pesh. 39, 
where some people who were definitely more than five in number, formed an unlawful 
assembly the common object of which was to commit mischief or criminal trespass, or other 
offence by entering into hotels and restaurants after arming themselves with sticks and thus 
having made preparation for causing hurt to the persons who were not observing facts and 
where the defence pleaded Hadees in justification of the accused's action. It was held that 

The conviction of the accused under Section 452 of the Pakistan Penal Code was well 
founded. Nowhere in the Holy Qur'an has anybody been permitted to take law into his 
own hands and start first judging a person whether he has done a certain wrong or not, 
and then inflicting the sentence at once. No one in Islamic society has got a right to take 
the law into his own hands, because if everybody is permitted to become himself the 
Judge and then inflict the sentence at the spot, there would be chaos in society. 

Foreign Sovereigns : The world being composed of distinct sovereignties, possessing 
equal rights and equal independence, whose mutual benefit is promoted by intercourse with 
each other, and by an interchange of those good offices which humanity dictates and its wants 
require all sovereigns have consented to a relaxation in practice, in cases under certain 
peculiar circumstances, of that absolute and complete jurisdiction within their respective 

territories which sovereignty confers.One sovereign being in no respect amenable to 

another and being bound by obligations of the highest character not to degrade the dignity of 
his nation, by placing himself or its sovereign rights within the jurisdiction of another, can be 
supposed to enter a foreign territory only under an express license, or in the confidence that 
the immunities belonging to his independent sovereign station, though not expressly 
stipulated are reserved by implication, and will be extended to him The real principle on which 
the exemption of every sovereign from the jurisdiction of every Court has been deduced is that 
the exercise of such jurisdiction would be incompatible with his regal dignity—that is to say, 
with his absolute independence of every superior authority 

Protection of President and Governors : No criminal proceedings whatsoever shall be 
instituted or continued against the President, or the Governor in any Court during his term of 
office No process for the arrest or imprisonment of the President, or the Governor shall issue 
from any Court during his term of office. 

Ambassadors : The immunity of an ambassador from the jurisdiction of the Courts of 
o country to which he is accredited is based upon his being the representative of the 
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independent sovereign or state which sends him, and which sends him upon the faith of his 
being admitted to be clothed with the same independence of and superiority to ail adverse 
jurisdiction as the sovereign authority whom he represents would be. He does not own even a 
temporary allegiance to the sovereign to whom he is accredited, and he has at least as great 
privileges from suits as the sovereign whom he represents. He is not supposed even to live 
within the territory of the sovereign to whom he is accredited, and, if he has done nothing to 
forfeit or to waive his privilege, he is for all juridical purposes supposed still to be in his own 
country." If he grossly offends, or makes an ill use of his character, he may be sent home and 
accused before his master, who is bound either to do justice upon him, or avow himself the 
accomplice of his crimes. But there is great dispute among the writers on the Laws of Nations, 
whether this exemption of ambassadors extends to all crimes, as well natural as positive, or 
whether it only extends to such as are mala prohibita, as coining, and not to those that are 
mala in se. as murder. For a direct attempt against the life of the sovereign, an ambassador or 
one of his suite would directly be punishable by the State. 

Diplomatic privilege does not import immunity from legal liability, but only exemption 
from local jurisdiction. The privilege is the privilege of the sovereign by whom the diplomatic 
agent is accredited, and it may be waived with the sanction of the sovereign or of the official 
superior of the agent. 

Alien enemies: In respect of acts of war, alien enemies cannot be tried by Criminal 
Courts. Aliens, "who in a hostile manner invade the kingdom, whether their Kings were at war 
or peace with ours, and whether they come by themselves or in company with English traitors, 
cannot be punished as traitors, but shall be dealt with by Martial Law." If an alien enemy 
commits a crime unconnected with war, e g., theft, he would be triable by ordinary Criminal 


Courts. 

And not otherwise : This phrase means that a person can be punished under this Code 
only and not under former laws. However punishment under special laws is not barred as 
special law over-rides the general law and Section 5 also provides for it. 

Within Pakistan : The expression within Pakistan ordinarily implies that the offence 
would not be punishable if committed outside Pakistan but a careful perusal of sub-section (1) 
of Section 4 recently amended provides that any citizen of Pakistan or any person in the 
service of Pakistan can be punished, may he be within Pakistan or beyond Pakistan. 

3. Punishment of offences committed beyond, but which by law 
may be tried within Pakistan : Any person liable, by any Pakistani Law, to be 
tried for an offence committed beyond Pakistan shall be dealt with according 
to the provision of this Code for any act committed beyond Pakistan in the 
same manner as if such act had been committed within Pakistan. 

COMMENTS 

Scope : This section only applies to the case of a person who, at the time of committing 
the offence charged, was amenable to Pakistani Courts. This and the following section relate to 
the extra-territorial operation of the Code. 


By any law : Before any person can be tried in Pakistan for an offence committed 
beyond Pakistan there must be in existence a law making him liable. A I R 1938 Nag. 235. A 
citizen of Pakistan should be deemed to have committed the offence in Pakistan even it was 
committed at a place outside Pakistan and that too may not be constituting an offence at that 
place A I R 1964 Bom. 264. It is also implicit that a foreigner committing an offence within 
Pakistan is guilty and can be punished as such, even without any limitation as to his corporeal 
presence in Pakistan at the time A I R 1957 S C 587. 
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Section 3 of the Penal Code indicates that it is implicit in it that a foreigner who commits 
an offence within Pakistan is guilty and can be punished as such without any limitation as to 
his corporeally presence in Pakistan at the time. For if it were not so, the legal fiction implicit in 
the phrase as if such act had been committed within Pakistan" in Section 3 would not have 
been limited to the supposition that such act had been committed in Pakistan, but would have 
extended also to a fiction as to his physical presence at the time in Pakistan. 


4. Extension of Code of extra-territorial offences : The provisions of 
this Code apply also to any offence committed by-- 

'[(1) any citizen of Pakistan or any person in the service of Pakistan in 
any place without and beyond Pakistan]; 

(2) [As amended by A.O., 1949, Sch., has been omitted by A.O., 1961, Art. 
2 and Sch. (w.e.f. 23rd March, 1956)]; 

(3) [Omitted by the Federal Laws (Revision and Declaration) Ordinance, 
XXVII of 1981]; 

(4) any person on any ship or aircraft registered in Pakistan wherever it 
may be. 

Explanation: In this section the word "offence" includes every act 
committed outside Pakistan which, if committed in Pakistan, would be 
punishable under this Code. 

Illustrations 

(a) A a Pakistani subject, commits a murder in Uganda. He can be tried and convicted 
of murder in any place in Pakistan in which he may be found. 

(b) [Omitted by Federal Laws (Revision & Declaration) Ordinance, XXVII of 1981]. 

2 [(c) C. a foreigner who is in the service of Pakistan commits a murder in London. He can 
be tried and convicted of murder at any place in Pakistan in which he may be found ] 

(d) D. a British subject living in Junagadh, instigates E to commit a murder in Lahore. D 
is guilty of abetting murder. 

COMMENTS 

Object : This section shows the extent to which the Code applies to offences committed 
outside Pakistan. It is right and convenient that in the case of a Code like the Penal Code, the 
extent of its extra-territorial operation should appear on the face of the Code itself. 

Crimes committed outside Pakistan : Where an offence is committed beyond the 
limits of Pakistan but the offender is found within its limits two contingencies arise. 

(I) Extradition : Extradition means the surrender of a fugitive offender by one State to 
another in which the offender is liable to be punished or has been convicted The Law of 
Extradition is founded upon the broad principle that it is to the interest of civilized communities 
•hat crimes, acknowledged to be such, should not go unpunished, and it is part of the comity 


1 Sub-sec. (1) subs, by Federal Laws (Revision and Declaration) Ordinance. XXVII of 1981. 

2 Clause (c) subs, by the Federal Laws (Revision & Declaration) Ordinance. XXVII of 1981. 
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of nations that one State should afford to another every assistance towards bringing persons 
guilty of such crimes to justice. 1895 Q.B. 108. The procedure for securing the e>d rad it ion 
depends upon the scene of the offence. The scene of the offence committed outside Pakistan 

may be- 


(1) a Foreign State; or 


(2) some British possession. 

(II) Extra-territorial jurisdiction : The Pakistani Courts are empowered to try offences 
committed out of Pakistan either on (1) Land; or (2) High Seas. 

(1) Regarding Land : Vide Sections 3 and 4 of the Penal Code, and Section 188 of the 
Code of Criminal Procedure. Local Courts can take cognizance of offences committed beyond 
Pakistan 

According to Section 188 of the Code of Criminal Procedure when a British subject 
domiciled in Pakistan commits an offence at any place without and beyond the limits of 
Pakistan; when a British subject commits an offence in the territories of an Acceding State or 
tribal area; or when a Government servant commits an offence in the territories of an Acceding 
State or tribal area; he may be dealt with in respect of such offence as if it had been committed 
at any place within Pakistan at which he may be found. 

A person brought to a place against his will can be said to be found there. (1858) 27 
L J (M C) 48. Section 4 gives extra-territorial jurisdiction but, as the Explanation says, the acts 
committed must amount to an offence under the Code. (1923) 25 Bom. L R 772, I L R 
47 Bom. 907. 

(2) Regarding High Seas : This jurisdiction is based on the principle that a ship on the 
High Seas is a floating island belonging to the State whose flag she is flying. Seas beyond the 
territorial waters are called ‘High Seas’ and the jurisdiction of the Court to try offences on the 
High Seas is known as the Admiralty Jurisdiction. 

The jurisdiction extends over Pakistani ships, whether they be anchored or sailing, 
whether on the High Seas or in rivers below the bridges, where the tide ebbs and flows, and 
where great ships go. (1868) L R I C C R 161. 


Piracy • Piracy' is robbery by sea. To whatever country the pirate may have belonged, 
ho ic ii.Qtirihle everywhere, his detestable occupation has made him the enemy of mankind 
and he cannot on wy ground claim immunity from the Tribunal of his captor. Phillimore 

International Law, Vol. I, P - 486 ( 3rd Edn >- 

Regarding Foreigners : Foreigners are not liable for offences committed outside the 
jurisdiction of Pakistan. 

A foreigner, who has committed an offence outside the country in which he is found, 
_nt be tried by the Courts of the country where he is found. This is so for the reason that 
fho art*; of a foreigner committed by him in the territory beyond the limits of Pakistan do not 
constitute an offence against the Penal Code. 


The respondent was prosecuted under Section 380, 454 and 412 of the Penal Code at 
Gurgaon in India in 1950 when he had migrated to India from Pakistan. It was alleged that the 
oflences were committed by him in Mailsi (Pakistan) in November, 1947. The East Punjab 
Government accorded sanction for the prosecution under Section 188 of the Cr P C The 
respondent raised an objection to the jurisdiction of the Court on the ground that at the time of 
the alleged occurrence he was a national of Pakistan and consequently the East Punjab 
Government was not competent to sanction prosecution under Section 188 of the Cr P C read 
with Section 4 of the Penal Code The trial Court over-ruled the objection on the finding that 
the responded could not have acquired Pakistan nationality by merely staying on there from 
15 th Augus ti .0th November, 1947 On revision, the High Court quashed the charges and 
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held that trial to be without jurisdiction on the finding that until the respondent actually left 
Pakistan and came to India he could not have become a citizen of India Held Two 
constituent^ elements necessary for existence of domicile are (1) residence of a particular 
kind and (2) an intention of a particular kind There must be the factum and there must tie the 
animus The residence need not be continuous but it must be indefinite, not purely fleeting 
The intention must be a present intention to reside for ever in the country where the residence 
has been taken up In order to make the rule that nobody can be without a domicile effective 
the <aw assigns a domicile of origin to every person at his birth This prevails until a new 
domicile has been acquired so that if a person leaves the country of his origin with an 
undoubted intention of never returning to it again nevertheless his domicile of origin adheres 
to him until he actually settles with the requisite intention in some other country Respondent s 
domicile of origin was in Pakistan and he had to be assigned Pakistani domicile till the time he 
expressed his unequivocal intention of giving up that domicile Even if the animus could be 
ascribed to the respondent the factum of residence was wanting and in the absence of that 
fact the respondent had Pakistani domicile and Indian domicile could not be ascribed to him 
The question of nationality was not relevant in a case covered by Section 4 of the Penal Code 
and Section 188 of the Cr P C in these circumstances The real question to be determined 
was whether the respondent had Indian domicile at the time of the commission of the offence 
and since he did not have Indian domicile the Provincial Government had no jurisdiction to 
accord sanction under Section 188 of the Cr P C and the Court had no jurisdiction to try the 
respondent P L D 1966 S C (Ind.) 81. 

Acts done within Pakistan as well as foreign territory : A person who is a citizen of 
Pakistan is liable to be tried by the Courts of this country for acts done by him. partly within 
and partly without the Pakistan territories, provided the acts amount together to an offence 
under the Code (1865) 2 W R (Cr.) 60. 

3 [5. Certain laws not to be affected by this Act : Nothing in this Act is 
intended to repeal, vary, suspend or affect any of the provisions of any Act for 
punishing mutiny and desertion of officers, soldiers, sailors or airmen in the 
service of the State or of any special or local law], 

COMMENTS 

Scope : This section saves the operation of certain laws which would otherwise appear 
to have been repealed by the sweeping general provisions of Section 2 taken by itself. Section 
2 would appear to repeal all other laws for the punishment of every offence which is made 
punishable by this Code. The effect of Section 5 is to qualify the general repeal prescribed by 
Section 2 The two sections taken together declare that offences defined by special and local 
•aws continue to be punishable as before. Though the Code was intended to be a general one 
it was not thought desirable to make it exhaustive and therefore the offences defined by local 
or special laws were left out of the Code and merely declared to be punishable as heretofore 

The principle is that where a new offence is created and the particular manner in which 
proceedings should be taken is laid down then proceedings cannot be taken in any other way. 
31 Bom. L R 1151. However, a person cannot be punished under both the Penal Code and a 
special law, for the same offence, 5 N W P 49, and ordinarily the sentence should be under the 
special Act. 11 C W N 100. It is confined to cases where the offences are coincident or 
practically so I L R 53 All 642. 

Punishment for Contempt : The power of the High Court to commit for any contempt 
of itself is inherent in the Court and arises from the fact that it is a Court of Record (1973) 1 


3 Sec. 5 subs by the Federal Laws (Revision & Declaration) Ordinance, XXVII of 1981 
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Cal. 345. This power has not been taken away or »n anywise limited by the Contempt of Ox»t 

Act AIR 1944 Bom. 127. 

The Lahore High Court has held that the Criminal Procedure Code does not apply to 
sumnvary proceedings for punishing contempt No application for adjournment under Section 
344 Criminal Procedure Code, will be entertained because immediate action is necessary to 
vindicate the authority of the Court A I R 1942 Lah. 411 (F.B.). 

Article 204 of the Constitution of Islamic Republic of Pakistan 1973 provides 

(1) The Supreme Court or a High Court has power to punish any person who - 

(a) 


<d) 


(c) 


abuses, interferes with or obstructs the process of the Court in any way or disobeys 
order of Court or 

scandalizes the Court or otherwise does anything which tends to bring the Court or a 
Judge in relation of his office into hatred ridicule or contempt; or 

does anything which tends to prejudice the determination of a matter pending before 
the Court or 

(tf) does any other thing which, by law constitutes contempt of the Court 

Similarly the High Court has pov'er to deal with contempts summarily instead of actinq 
under Section 476 or 480 of the Code of Criminal Procedure or Order XVI rule 17 of the Code 
of Civil Procedure 

A Police official passed the contemptuous remarks against the Court on hearina 
confirmation order in a bail matter The petitioner first admitted to have made such remarks btf 
later on at the start of contempt proceedings tendered apology while the Court declined to 
accept and proceeded to convict the petitioner The contention that punishing Court beina 
itself subject of contempt, it was not competent for it to proceed for contempt by itself The 
contention was held devoid of force and the accused was held guilty of contempt 1901 
P Cr. L J 1016. 


o 
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CHAPTER II 


GENERAL EXPLANATIONS 

This Chapter Is for the most part an elaborate interpretation clause It is a key to the 
Interpretation of the whole Code. The leading terms used as here defined and explained and 
the meanings thus announced are steadily adhered to throughout the subsequent chapters. 
Sir James Stephen suggests that the object of this Chapter is to prevent captious Judges from 
wilfully understanding the Code and cunning criminals from evading its provisions. It does not 
provide explanations for all cases indiscriminately, but only for those cases where difficulty 
may arise when it will be necessary to refer to this Chapter to see what the meaning of the 
Code is. 

6. Definitions in the Code to be understood subject to 
exception : Throughout this Code every definition of an offence, every penal 
provision and every illustration of every such definition or penal provision, shall 
be understood subject to the exceptions contained in the chapter entitled 
"General Exceptions," though those exceptions are not repeated in such 
definition, penal provision or illustration. 

Illustrations 

(a) The section in this Code, which contain definitions of offences, do not express that a 
child under seven years of age cannot commit such offence; but the definitions are 
to be understood subject to the general exception which provides that nothing shall 
be an offence which is done by a child under seven years of age. 

(h) A. a police officer, without warrant, apprehends Z who has committed murder. Here 
A is not guilty of the offence of wrongful confinement; for he was bound by law to 
apprehend Z, and. therefore, the case falls within the general exception which 
provides that "nothing is an offence which is done by a person who is bound by law 
to do it." 

COMMENTS 

Scope : This section states that the definitions given in the Code and all provisions and 
illustrations should be understood not by themselves but subject to exceptions contained in 
Chapter IV, Sections 76 to 106. As explained in illustration 1 that a child under seven years of 
age cannot commit an offence but it has been made to presume that a child under seven years 
of age is not to be proceeded against under the Code. 

7. Sense of expression once explained : Every expression which is 
explained in any part of this Code is used in every part of this Code in 
conformity with the explanation. 

COMMENTS 

The maxim inclusio unius est exclusio alterius (the inclusion of one is the exclusion of 
another) or expressio unius est exclusio alterius (the mention of one is the exclusion of 
another) is the basis of this section. "To say that it shall have a particular meaning everywhere, 
is to say that it shall have no other meaning anywhere if the words taken grammatically have a 
definite, certain and unequivocal meaning, if they constitute a perfectly complete expression 
susceptible grammatically of that one unequivocal meaning and of that only then, however, 
absurd and pernicious the consequences, that meaning is to be followed If, however, the 
expression does not include the complete thought of the Legislature, or if the words are 
equally susceptible of several meanings, we are to seek in other parts of the same statute, or in 
other statutes, certainly in those in pari materia with this, the one of the several possible 
meanings which ought to be put upon the words " I.L.R. 44 Cal. 477 (F.B.). 
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It is an ordinary cannon of construction that a word which occurs more than once in the 
same Act must be given the same meaning throughout the Act, unless some definition in the 
Act or the context shows that the Legislature used the word in different senses. A I R 1931 
Nag. 177. 

8. Gender : The pronoun "he" and its derivatives are used of any person, 
whether male or female. 

9. Number : Unless the contrary appears from the context, words 
importing the singular number include the plural number, and words importing 
the plural number include the singular number. 

10. "Man"; "Woman" : The word "man" denotes a male human being of 
any age: the word "woman" denotes a female human being of any age. 

COMMENTS 

The word man in a scientific treatise on zoology or fossil organic remains, would 
include men. women and children, as constituting the highest order of vertebrate animals. It is 
also used in an abstract and general sense in philosophical or religious disquisitions. But, in 
almost every other connection, the word man' is used in contradistinction to 'woman'. This 
restricted sense is its ordinary and popular sense 1868 L R 4 C P 874. 

Speaking generally, the term man' is used in the Code in its generic sense meaning a 
human being. 

‘Of any age’ : These words indicate that a male or female child will come within the 
word man or woman' respectively. Thus a girl of six years of age is held to be women within 
the meaning of the Code. (1912) 14 Bom. LR 261 

11. "Person" : The word "person" includes any Company or Association, 
or body of persons, whether incorporated or not. 

COMMENTS 

Person : The word person' includes both a natural person (a human being), whether a 
man. woman or child and an artificial person (a corporation). (1880) 5 App. Cas. 857. Its 
definition is not exhaustive and must be taken to include artificial or judicial persons as well. An 
idol is a juridical person capable of owning proper and therefore a ‘person’ as defined in the 
Code. A I R 1944 Mad. 77 . It is, however, used frequently in the Code in a sense in which it is 
clear from the context that corporate bodies, etc., are not included. 

The word "person" as defined in Section 11 and as appearing in sections describing 
offences where imprisonment is mandatory, does not include corporate body. Corporate body 
or company is not indictable for offences which can be committed only by human individuals 
or for offences punishable with imprisonment. The Officer or Agent authorised to act on behalf 
of corporate body is individually liable for criminal action. 1977 P Cr. L J 537. 

12. "Public" : The word "Public" includes any class of the public or any 
community. 

COMMENTS 

Public : Popularly speaking the word "public" means the general body of mankind or of 
a Nation. State, or Community. Sometimes it is used in a more restricted sense of denoting 
only a particular body or aggregation of people. This section states that a class of public or 
community is included within the term "public". Thus a class, community or section of the 
people such as the people who follows a particular religious belief or who resides in a 
particular locality may come within the term "public". It does not necessarily mean all human 
beings 
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13. Definition of "Queen": (Omitted by A. O., 1961, Art. 2 and Sched. 
(w.e.f. the 23rd March, 1965)]. 

14. "Servant of the State": The words "servant of the State" denote all 
officers or servants continued, appointed or employed in Pakistan, by or under 
the authority of the Federal Government or any Provincial Government. 

15. Definition of British-lndia :[Rep. by A.O., 1937]. 

16. Definition of "Government of India": [Rep. by AO., 1937]. 

17. "Government" : The word "Government" denotes the person or 
persons authorized by law to administer executive Government in Pakistan, or 
in any part thereof. 

COMMENTS 

According to this definition Government’ includes both the Federal and Provincial 
Governments. A Collector acting in the management of a Khas Mehal, the property of 
Government, is as much the Government within the meaning of this section as when he is 
exercising any of the other duties of his official position 

High Court is part of "Government". P L D 1961 S C 237. 

18. Definition of Presidency : [Rep. byA.O., 1937]. 

19. "Judge": The word "Judge" denotes not only every person who is 
officially designated as a Judge, but also every person,- 

Who is empowered by law to give, in any legal proceeding, civil or 
criminal, a definitive judgment, or a judgment which, if not appealed 
against, would be definitive, or a judgment which, if confirmed by 
some other authority, would be definitive, or 

Who is one of a body of persons, which body of persons is 
empowered by law to give such a judgment. 

Illustrations 

(a) [Omitted by the Federal Laws (Revision & Declaration) Ordinance, XXVII of 1981]. 

(b) A Magistrate exercising jurisdiction in respect of a charge on which he has power to 
sentence to fine or imprisonment with or without appeal, is a Judge. 

(c) [Rep by the Federal Laws (Revision and Declaration) Act, 1951 (XXVI of 1951), 
Section 3 and 11, Schedule]. 

(d) [Omitted by the Federal Laws (Revision & Declaration) Ordinance, XXVII of 1981], 

COMMENTS 

Judge : Every person officially designated a Judge is a Judge, e g.. High Court Judge, 
District Judge, Assistant Judge and Subordinate Judge. 

A Judge as contemplated by the Penal Code denotes not only every person who is 
officially designated las a Judge but also every person who is empowered by law to give in any 
judicial proceeding, civil or criminal, a definitive judgment, i.e , a judgment which is final. 

The illustrations show that a person other than one who is officially designated a Judge 
and who is empowered to give a definitive judgment, is a Judge only when he is exercising 
jurisdiction in a suit or in a proceeding. So far as that suit or proceeding - revenue, civil or 
criminal -• is concerned he is a Judge but he is not a Judge when he has not the seisin of the 
case in which he can give a definitive judgment This is obvious from the last words of the 
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section under which a body of persons may come under the definition of Judge when it is 
empowered by law to give a judgment, such as arbitrators (1925) 5 Pat. 110, 115. 

Magistrate : A Magistrate is a "Judge" within the meaning of thjs section, read with 
Section 4 (2). Code of Criminal Procedure, only when he is exercising jurisdiction in a suit or in 
a proceeding Therefore, an affidavit sworn before a Magistrate cannot be used in the High 
Court (1925) 5 Pat. 110. 

Arbitrator : Arbitrators empowered by law to give a definitive judgment are included in 
the term Judge'. First Rep., S. 76. They can come within the term "Judge" only when dealing 
with a case on reference to their arbitration. It has, however, been held by the Judicial 
Commissioner s Court, Peshawar, that an arbitrator is not empowered to give a judgment at 
all He makes an award and the Court passes judgment thereon. Hence, an arbitrator is not a 
Judge within the meaning of this section or Section 21. A I R 1940 Pesh. 41. 

20. "Court of Justice" : The words "Court of Justice" denote a Judge 
who is empowered by law to act judicially alone, or a body of Judges which is 
empowered by law to act judicially as a body, when such Judge or body of 
Judges is acting judicially. 

21. "Public servant" : The words "public servant" denote a person falling 
under any of the descriptions hereinafter following, namely:- 

First: [Omitted by the Federal Laws (Revision and Declaration) 
Ordinance, XXVII of 1981]. \ * 

Second : Every Commissioned Officer in the Military, Naval or Air Forces 
of Pakistan while serving under the Federal Government or any Provincial 
Government: 

Third: Every Judge; 

Fourth : Every officer of a Court of Justice whose duty it is, as such 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of any 
property, or to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court; and every person specially 
authorized by a Court of Justice to perform any of such duties; 

Fifth : Every juryman, assessor, or member of a panchayat assisting a 
Court of Justice or public servant; 

Sixth : Every arbitrator or other person to whom any cause or matter has 
been referred for decision or report by any Court of Justice, or by any other 
competent public authority; 

Seventh: Every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement; 

Eighth: Every officer of the Government whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience; 

Ninth: Every officer whose duty it is, as such officer, to take, receive, 
keep or expend any property on behalf of the Government, or to make any 
survey, assessment or contract on behalf of the Government nr to eyeoute 

Scanned by CamScanner 



[S 21] 


Pakistan Penal Code , I860 


43 


t0 ' nvestl 9 ate - or to report, or any matter affecting the 

Hnrnmtnt ro ! i l es ° i! he Governm e n t or to make, authenticate or keep any 

at, r 9 t0 ! he P ecuniar y 'forests of the Government, or to prevent 

Cnvprnmpnf 1 aw f ? r the P rotect,on of the pecuniary interests of the 

mmunP^PH eV6ry offlcer in the ’ ervice or P a V of tha Government or 
remunerated by fees or commission for the performance of any public duty; 

uopn T Z nt ~ ' E ^ ery officer whose duty it is, as such officer, to take, receive, 
anv P ra?i ^ n ? any P r °P e l rt y- t0 make any survey or assessment or to levy 
nr t3X an y secu,ar common purpose of any village, town or district 

nnh?c nf th 6, " ,then t'cate or keep any document for the ascertaining of the 
rights of the people of any village, town or district; 

Eleventh: Every person who holds any office in virtue of which he is 
empowered to prepare, publish, maintain or revise an electoral roll or to 
conduct an election or part of an election. 

Illustration 

A Municipal Commissioner is a public servant 

Explanation 1 . Persons falling under any of the above descriptions are 
public servants, whether appointed by the Government or not. 

Explanation 2 : Wherever the words "public servant" occur they shall be 
understood of every person who is in actual possession of the situation of a 

public servant, whatever legal defect there may be in his riqht to hold that 
situation. 

Explanation 3: The word "election" denotes an election for the purpose 
of selecting members of any legislative, municipal or other public authority of 
whatever character, the method of selection to which is by, or under any law 
prescribed as by election. ’ ’ y 


COMMENTS 

Public Servant : Any person, whether receiving pay or not, who chooses to take upon 
himself duties and responsibilities belonging to the position of a public servant and performs 
those duties, and accepts those responsibilities and is recognized as filling the position of a 
public servant, must be regarded as one, and it does not lie in his mouth to pay subsequently 
that, notwithstanding his performance of public duties and the recognition by others of such 
performances, he is not a "public servant." I L R 8 All. 201. 

The general test to determine whether a person is an officer within the meaning of 
Section 21 (9), Penal Code is to see whether he is in the service of pay of the Government and 
whether he is entrusted with performance of any duty P L D 1957 S C (Ind.) 190. 

Government Servants and Public Servant : Every public servant within the meaning of 
this section is not ipso facto, a Government servant therefore merely because Secretary. 
Board of Technical Education is a public servant under Section 28 of Ordinance. 39 of 1962, he 
cannot be held to be a Government servant. P L D 1979 Lah. 324. 


Officer : Although the word "officer" as used in the common parlance connotes the 
holder or incumbent of an office or authority, yet the definition has been interpreted by judicial 
authorities to include all incumbents of offices high or low irrespective of their status. P L D 
1968 Lah. 424. Labour Welfare Inspector of Karachi Port Trust in an “Officer" P L D 1977 Kar. 
579. 
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Person is an officer of Government if he is in the service or pay of the Government and 
is entrusted with the performance of any public duty, no matter if such duty is of an exalted 
character or a very humble one. 1995 PCr.LJ 1572. 

Held to be Public Servant : The following have been held to be public servants withm 
the meaning of this section :— 

Peons in Government offices P L D 1955 Lah. 540. (2) Cotton Inspector P L D 
1954 Lah. 37. (3) Employee of Social Welfare Council PLD 1972 Lah. 196. <4; Head 
treasurer appointed by contracting treasurer PLD 1950 Lah. 361. (5) Railway empjr,/eev 
1975 P Cr. L J 1432. (6) Chief Minister of a Province A I R 1939 Pesh. 38, and a Minister P L 
D 1961 Dacca 753. (7) Officers of Local Boards. Municipalities. District Boards Sanitary 
Boards or other such Local Boards 33 Bom. 38. (8) A Liquidator appointed by the Registrar 
Co-operative Societies and a Collecting Agent appointed by such Liquidator P L D 197 La . 
435. (9) Nikah Registrar under the Muslim Family Laws Ordinance PLD 1969 S C 435. (10) A 
treasurer who is an employee of the Municipal Committee and receives income of the 
Municipal Committee is obviously a public servant PLD 1965 Lah. 369. (11) WAPDA 
employees performing functions in connection with the affairs of province. 1975 P Cr. L J 
1132. (12) Accountant of Agricultural Development Bank 1968 P Cr. L J 899. (13) Manager 
Co-operative Bank and Co-operative Society for purpose of Section 21 P L D 1978 Kar. 617. 

Not Public Servants : The following persons are held to be not public servants. 

(1) Secretary of Central Co-operative Bank is not a public servant. PLD 1957 Dacca 
492: (2) Irregular appointment does not affect the status of public servant; P L R 1953 Lah. 
1065: (3) A public servant who has retired from office or has otherwise ceased to be so is not a 
public servant PLD 1967 S C 23; (4) Union Board member is not a public servant, PLD 
1960 Dacca 405; (5) Managing Director of Mill is not a public ser/ant 20 D L R 786; (6) 
Chowkidar of Government godown is not a public servant P L D 1963 Dacca 839; (7) 
Expression public servant' does not cover proddars of Treasury, PLD 1963 Dacca 867; (8) 
Servants employed by Agricultural Development and Supplies Corporation could hardly be 
regarded as employees of Provincial Government or public servants within the meaning of 
Section 21 of the Penal Code PLD 1980 Lah. 579. 

Registration of Criminal cases against Civil Servant. According to the case of 
Mohammad Bashir V. State, 1995 PCr.LJ 1572 (a): Person is an officer of Government if he is 
in the service or pay of the Government and is entrusted with the performance of any public 
duty no matter if such duty is of an exalted character or a very humble one. 

22. Movable property : The words "movable property" are intended to 
include corporeal property of eVery description, except land and thing 
attached to the earth or permanently fastened to anything which is attached to 

the earth. 

COMMENTS 


Definition restricted to material objects : The definition of movable property as qiven 
in this section differs from the definitions of that word as given in other enactments The 
definition given here excludes all incorporeal objects suchi as legal relations and rights which 
are included in the term in civil law In other words it takes no account of rights or interest in 
things apart from the things themselves. 

Corporeal Property : Corporeal property is such property as may be perceived bv the 
senses, in contrast with incorporeal rights, which are not so perceivable as obligationsofaH 

examination paper P L D 1957 Lah. 207, are properly within the meaning of this section 
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Land and thing attached to the earth : This section does not exempt 'earth and things 
attached to the earth", but "land arid things attached to the earth', 'land' arid eant. are not 
synonymous terms, and there is a great distinction between 'the earth ard earth' 6/ 
severance things that are immovable become movable arid it is perfectly correct to call those 
things attached which can be severed, arid undoubtedly it is possible to se/er earth from *he 
earth and attach it again thereto Earth, that is soil arid all the component parts of the vA 
inclusive of stones and minerals, when severed from the earth or land to which it was attached 
are movable property capable of being the subject of theft I L R 15 Bom. 702. Any part of 'the 
earth whether it be stones or sand or clay or any other component, when severed from 'the 
earth" is movable property I L R 27 Mad. 531. 

Attached to the earth : The Transfer of Property Act defines the expression According 
to Section 3 of that Act "attached to the earth" means - 




(a) rooted in the earth, as in the case of trees and shrubs: 

(b) imbedded in the earth, as in the case of walls of buildings or 

(c) attached to which is so imbedded for the permanent beneficial enjoyment of that to 
which it is attached. 

23. Wrongful gain : "Wrongful gam" is gain by unlawful means of 
property to which the person gaining is not legally entitled. 

"Wrongful loss" : Wrongful loss" is the loss by unlawful means of 
property to which the person losing it is legally entitled. 


Gaining wrongfully; Losing wrongfully : A person is said to gam 
wrongfully when such person retains wrongfully, as well as when such person 
acquires wrongfully. A person is said to lose wrongfully when such person is 
wrongfully kept out of any property, as well as when such person is wrongfully 
deprived of property. 

COMMENTS 

Wrongful gain : Two things are essential to constitute wrongful gain or its correlatrve 
wrongful loss; by wrongful requisition, retention or deprivation of property and by unlawful 
means in other words the property must be lost to the owner, or be wrongfully kept out of it by 
unlawful means. 

Wrongful gain : Two things are essential to constitute wrongful gain its correlatrve 
wrongful loss, by wrongful requisition, retention or deprivation of property and by unlawful 
means, in other words the property must be lost to the owner, or be wrongfully kept out of it by 
unlawful means 

Wrongful gain; Wrongful loss : The words “gaining wrongfully* or "losing wrongfully* 
need not be confined only to the acquisition or to the actual deprivation of property and would 
cover also cases of wrongful retention of property in the one case and wrongfully being kept 
out of property in the other A I R 1949 All. 619. 


Wrongfully kept out of any property : When a creditor by force or otherwise takes the 
goods of his debtor out of his possession without his consent or against his will to put a 
pressure on him to pay his debt, the creditor has caused wrongful loss to the debtor When the 
owner is kept out of possession of his property with the object of deprrv.ng him of the benefit 
arising from the possession, even temporarily, the case will come within the definition I L R 22 
Cal. 1017. 


Gain or loss should be in relation to property : If a person maliciously impounds on 
the other person s cattle with a view to put him to expense the latter would be put to pecuniary 
loss generally but not of the property in question and therefore the person impounding h.s 
cattle cannot by proceeded against for theft A I R 1943 Oudh 280. 
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The words "wrongful loss or damage" only include loss or damage caused by unlawful 
means. Where the petitioner simply changed the level of the plot belonging to him, there was 
nothing unlawful in his doing so. He was entitled to deal with his property in any manner he 
liked unless other party had any right over it. The petitioner was not guilty of an offence under 
Section 425. P P C P L D 1952 Azad J & K 13. 

24. "Dishonestly" : Whoever does anything with the intention of causing 
wrongful gain to one person or wrongful loss to another person, is said to do 
that thing "dishonestly”. 

COMMENTS 

Dishonestly : The word is used here in a technical sense which is at variance with its 
popular significance as implying deviation from probity. The word "dishonestly" is used in this 
Code should not. therefore, be confused with the commonly used word "dishonestly" which is 
understood to involve an element of fraud or deceipt. Mere doing of something with the 
intention to cause wrongful gain or wrongful loss to another is sufficient; it is not necessary 
that wrongful gam or wrongful loss should be caused. A I R 1924 Lah. 253. 

A person gaining discharged from a person as a result of connivance of prison official 
entrusted with his custody, he can rightly be said to have escaped from custody. P L D 1967 
Kar. 428. 

25. "Fraudulently" : A person is said to do a thing fraudulently if he does 
that thing with intent to defraud but not otherwise. 

COMMENTS 

Fraudulently : The intention with which an act is done is very important in determining 
whether the act is done dishonestly’ or 'fraudulently.' 

Where an offence depends upon proof of intention the Court must have proof of facts 
sufficient to justify it in coming to the conclusion that the intention existed. No doubt one has 
usually to infer intention from conduct and one matter that has to be taken into account is the 
probable effect of the conduct. But that is never conclusive 39 Bom. L R 1184. 

By fraud is meant an intention to defraud; whether it be from an expectation of 
advantage to party himself or from ill-will towards the other is immaterial. I L R 13 Bom. 515. 

Deceipt in the first element in fraiM : A person is deceived when he is induced to 
believe as true that which is untrue. The means of deceipt are false representations, and 
representations only be made by writing, words, or conduct. 3 Cr. L J 160. 

The expression intent to defraud' includes the deceipt which is likely to cause any 
damage or loss to person deceived in respect of his property or otherwise. A I R 1926 Lah. 
385. 

The difference between an act done dishonestly and an act done fraudulently is that if 
there is the intention by the deceit practised to cause wrongful that is dishonesty but even in 
the absence of such an intention, if the deceitful act wilfully exposes any one to risk to lose 
there is fraud I L R 16 Pat. 688. 

Fraudulently and dishonestly : There is a real distinction between the meaning of the 
terms fraudulently and dishonestly'; the former denotes as intention to deceive. The 
difference between an act done dishonestly and an act done fraudulently is that if there is the 
intention by the deceit practised to cause wrongful loss that is dishonesty, but even in the 
absence of such an intention if the deceitful act wilfully exposes anyone to risk of loss, there is 
fraud The production of a forged bond by a person in a suit with the intent to make the Court 
believe that he was entitled to recover money upon the basis of the particular document 
produced though it may not be dishonest within the meaning of Section 24, may yet be 
fraudulent within the meaning of Section 471 P L D 1956 Kar. 489. 
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26. "Reason to believe" : A person is said to have "reason to believe" a 
thing if he has sufficient cause to believe that thing but not otherwise. 

COMMENTS 

A person can be supposed to know when there is a direct appeal to his senses A 
person ’has reason to believe - if he has sufficient cause to believe the thing 


The word believe is much stronger than the word suspect' and it involves the necessity 
of showing that the circumstances were such that a reasonable man might have felt convinced 
m his mind that the property with which he was dealing was stolen property. It is not sufficient 
•n such a case to show that the accused was careless or that he had reason to suspect that the 
property was stolen or that he did not make sufficient inquiry to ascertain whether it had been 
honestly acquired A I R 1932 Lah. 434. 

The words used are "if he has sufficient cause to believe” and not "if there is sufficient 
cause to believe' This shows that mere existence of a sufficient cause is not enough if it was 
not brought to his knowledge Sufficient cause must exist and he must know of its existence, 
otherwise he has no "reason to believe a thing" 

27. Property in possession of wife, clerk or servant : When property 
is in the possession of a person’s wife, clerk or servant, on account of that 
person, it ts in that person’s possession within the meaning of this Code. 

Explanation : A person employed temporarily on a particular occasion in 
the capacity of a clerk, or servant, is a clerk or servant within the meaning of 
this section. 

COMMENTS 

Property in Possession : The doctrine expressed in this section is that property in the 
possession of a person s wife, clerk or servant is deemed to be in that person s possession 
This section abrogates the distinction made by English Law between ‘possession' and 

custody I L R 44 Cal. 477. 

A man's goods are in his possession, not only while they are in his house, or on his 
premises but also when they are in a place where he may usually send them (as when horses 
and cattle feed on common land), or in a place where they may be lawfully deposited by him, 
as where he buries money or ornaments in his own land, or puts them in any other secret 
place of deposit 

Thus where Government property is in the possession of a Government servant, it shall 
be deemed to be in possession of the Government P L D 1960 S C 168. 

Wife' • When a man furnishes a house for his mistress s occupation, he may reasonably 
be presumed to be in possession of all articles therein which can reasonably be inferred to 
belong to him or to be in the possession of his mistress on his behalf But the inference must 
be inapplicable to articles of which the mistress is in possession illegally or contrary to the 
provisions of lav/ especially when the article in question is such that he might well remain in 
ignorance that it was in his mistress s possession 20 P R 1914. 


Clerk or servant' : The possession by clerk or servant of that which belongs to the 
master or of that v/hich. whether it belongs absolutely to his master, or to another person, the 
clerw or servant holds for his master and on his account, is the master s possession. The 
possession of the servant must be on account of his master to make ihe master liable A pistol 
was discovered lying on the floor of a shop which could not reasonably be expected to be 
dealing m such articles At the time of the discovery the shop was in charge of a servant and 
there was no proof that he was holding the pistol for his master It was held that the master 

v -as not liable P L D 1960 S C 168. 
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Recovery *. Pistol allegedly recovered on night of occurrence but not sealed into a 
parcel then and there and sealed two days later, no explanation was given for delay, recovery 
was held to be doubtful P L D 1981 Pesh. 23. 

28. "Counterfeit" : A person is said to be "counterfeit" who causes one 
thing to resemble another thing, intending by means of that resemblance to 
practise deception, or knowing it to be likely that deception will thereby be 
practised. 

Explanation 1 : It is not essential to counterfeiting that the imitation 
should be exact. 

Explanation 2 : When a person causes one thing to resemble another 
thing, and the resemblance is such that a person might be deceived thereby, it 
shall be presumed, until the contrary is proved, that the person so causing the 
one thing to resemble the other thing intended by means of that resemblance 
to practise deception or knew it to be likely that deception would thereby be 
practised. 

COMMENTS ♦ 

Counterfeit : The word ‘counterfeit' occurs in offences relating to coins provided in 
Chapter XII and offenses relating to trade and properly marks in Chapter XVIII. The word 
counterfeit does not connote an exact reproduction of the original counterfeit. The difference 
between the counterfeit and the original is not therefore limited to a difference existing only be 
reason of faulty production A I R 1938 Nag. 192. 

To make a thing counterfeit two elements are necessary as described in this section 
(1) The counterfeit must resemble the original 

(21 There should be an intention to practise deception by means of that resemblance or 
knowledge that by means of that resemblance, deception would be practised. It is 
not essential element to bring the counterfeit within the penal provisions of this 
section that resemblance should be exact 

Under this section it is not necessary to show that deception actually took place. 
Intention to practise deception by causing one thing to resemble another is quite sufficient. 

For a thing to be counterfeit there should be some sort of resemblance sufficient to 
cause deception If there is so such resemblance it cannot be said to be counterfeit’ eg a 
counterfeit currency note which would not even deceive a villager. I L R 51 All. 470. The word 
counterfeit does not connote an exact reproduction of the original counterfeited The 
difference between the counterfeit and the original is not. however, limited to a difference 
existing only by reason of faulty reproduction A I R 1938 Nag. 199. 

Thing : The thing counterfeited may be a coin or a piece of metal. Its value is 
MTimaterial The counterfeit com may be more valuable so far as money value is concerned 
than the coin for which it is intended to pass 

It would amount to counterfeiting even if the limitation is not exact and there are 
differences in detail So long as the resemblance is so close that deception may thereby be 
practised it would amount to counterfeiting P L D 1960 S C 660. V V 

descr^d°Sponanysubstar^ b^m™ns oHeUeis Tgu^fo! mate S o? by 
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Explanation 1: It is immaterial by what means or upon what substance 
the letters, figures or marks are formed, or whether the evidence is intended 
for. or may be used in, a Court of justice, or not. 

Illustrations 

A writing expressing the terms of a contract, which may be used as evidence of the 
contract, is a document. 

A cheque upon a banker is a document. 


A Power-of-Attorney is a document. 




A map or plan which is intended to be used or which may be used as evidence, is a 
document. 

A writing containing directions or instructions is a document. 

Explanation 2: Whatever is expressed by means of letters, figures or 
marks as explained by mercantile or other usage, shall be deemed to be 
expressed by such letter, figures or marks within the meaning of this section, 
although the same may not be actually expressed. 

Illustration * ♦. 

A writes his name on the back of a bill of exchange payable to his order. The meaning of 
the endorsement, as explained by mercantile usage, is that the bill is to be paid to the holder. 
The endorsement is a document, and must be construed in the same manner as if the words 
“pay to the holder" or words to that effect had been written over the signature. 

COMMENTS 

Document : The term 'document' seems to include everything done by the pen, by 
engraving, by printing, or otherwise, whereby is made on paper, parchment, wood or other 
substance a representation of words or other equivalents addressed to the eye. This word 
occurs in Sections 167, 175, 192, 204, 464 and 479. 

This section defined the word document. It has also been defined in Qanun-e-Shahadat 
Order, 1984. and General Clauses Act, the definitions are almost similar under all these three 
Acts 

Definition under Qanun-e-Shahadat Order, 1984 : Article 2 (fc>), says that documents 
means any matters expressed or described upon any substance by means of letters, figures or 
marks or by more that one of those means intended to be used or which may be used for the 
purpose of recording that matter. 

Definition under General Clauses Act : Section 3 (16) of the General Clauses Act. 
says that "document" shall include any matter written, expressed or described upon any 
substance by means of letters, figures or marks or by more than one of those means which is 
intended to be used or which may be used for the purpose of recording that matter (Note the 
difference between the words means" and "shall include"). Here in the present section, the 
word denotes" is used instead and rest of the words are exactly the same except the last few 
words which read "as evidence of that matter" in place of "for the purpose of recording that 
matter 

Letters or marks imprinted on trees and intended to be used as evidence that the trees 
had been passed for removal by a Ranger of a forest, are a document 27 Bom. L R 559. 

30. "Valuable security" : The words "valuable security" denote a 
document which is, or purports to be a document whereby any legal right is 
created, extended, transferred, restricted, extinguished or released, or 
whereby any person acknowledges that he lies under legal liability, or has not 
a certain legal right. 
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Illustration 

A writes his name on the back of a bill of exchange. As the effect of this endorsement Is 
to transfer the right to the bill to any person who may become the lawful holder of it, the 
endorsement is a "valuable security". 

COMMENTS 


Valuable Security : The words "valuable security" denote such documents as create or 
extinguish legal rights. A document conferring or creating rights is a valuable security even 
though all the signatures while it is intended to obtain, or is necessary to obtain, have not been 
affixed A I R 1918 Mad. 150. 

‘Which is, or purports to be’ : The use of the words "which is, or purports to be" 
indicates that a document which, upon certain evidence being given, may be held to be 
invalid, but on the face of it creates, or purports to create, a right in immovable property, 
although a decree could not be passed upon the document, comes within the purview of this 
section I L R 48 All. 140. 

A vakalatnama does not on the face of it purport to create, extend, transfer, restrict, or 
existinguish a right and as such it cannot be deemed to be a valuable security within the 
meaning of this section. 1970 D L C 794. 

The forged school certificate was not a ‘valuable security’. Conviction under Section 471 
read with Section 467 was altered to one under Section 471 read with Section 465. K L R 1982 
C.C. 113. 

31. "A will" : The words "a will" denote any testamentary document. 

COMMENTS 

Will : A will is an instrument by which a person makes a disposition of his property to 
take effect after his death. The term has been used in Sections 467 and 477 of the Penal Code. 
A testament is a declaration of the last will of a person as to what he desires to be done after 
his death. 

32. Words referring to acts include illegal omissions : In every part of 
this Code, except where a contrary intention appears from the context, words 
which refer to acts done extend also to illegal omission. 

COMMENTS 

This section simply says that acts include illegal omissions. 

Acts : An act’ generally means something voluntarily done by a person. ‘Act’ is a 
determination of the will, producing an effect in the sensible world. This word includes writing 
and speaking, or, in short, any external manifestation. In the Code the term ‘Act’ is not 
confined to its ordinary meaning of positive conduct of doing something but includes also 
illegal omission. 

Omissions : This word is used in the sense of intentional non-doing. Thus, according to 
this section, ‘act’ includes intentional doing as well as intentional non-doing. The omission or 
neqlect must no doubt be such as to have as active effect conducing to the result, as a link in 
the chain of facts from which an intention to bring about the result may be inferred (1886) 1 
Weir 549. The Code makes punishab e omissions which have caused, which have been 
intended to cause, or which have been known to be likely to cause, a certain evil effect is the 
same manner as it punishes acts, provided they were illegal And when the law imposes on a 
person a duty to act, his illegal omission to act renders him liable to punishment A I R 1934 
Lah. 813. 


33. Act , Omission . The word "act" denotes as well a series of acts as 

a s ' r i' 9 ^m,==,In e W ° rd omlSSIon,, denotes as well a series of omissions as a 
single omission. 
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COMMENTS 


3Ct is n ° where defined It must necessarily be something short of a 
transaction which is composed of a series of acts but cannot, in ordinary languaqe be 

^hnntinnn? fjihh- S6parate Wllled movement of a human being, for when we speak 0 9 f an 9 act of 
movements involved' aTrTmi 35 3 Wh0 ' e ' 3 " d n °' ,h ® numerous 


one ormorfams n'r nno'r 32 "l? thi ? Section taken ,0 9 e,her ' s 'hat ">e >erm aCf comprises 
one or more acts or one or more illegal omissions. 

intimatofw fw CUS f k ? P er u so " commits two (or more) acts, closely following upon and 

n th ! V Cannot be se P arated and assigned, the one to one 

DromSSriThP rnmmfc but b ° lh mUSt be ascribed t0 the ori ginal intention which 

ifi pa* cornmission of those acts and without which neither could have been done. 

1924 Mad 487 485 ’ An 301 m3y const,tute an offence under two or more enactments. A I R 

^ 0ne . b V sev 6 r al persons in furtherance of common 
mention : When a criminal act is done by several persons, in furtherance of 
the common intention of all, each of such person is liable for that act in the 
same manner as if it were done by him alone. 

COMMENTS 


Applicability. Section 34, P.P.C. is attracted when all the persons involved have the 
common intention and the alleged act is committed by any of the persons in furtherance of the 
common intention. 1995 MLD 379(b). e 

Section 34 embodies rule of vicarious liability for an act done in furtherance of common 
intention of all. From evidence brought on record, it is quite clear that all the three appellants 
who are real brothers, had a common motive/grievance against deceased It is also in 
evidence that on day of occurrence, all the three appellants came to spot together two of 
them were armed with guns and third was having a knife Held Act of firing by appellant No 1 
at deceased, was in furtherance of common intention fully shared by other appellants and thev 
have rightly been held vicariously liable for murder Appeal partly allowed by converting death 
sentence of appellant No. 1 to imprisonment for life PLJ 1995 SC 684 (i) = PLD 1996 SC 

122 „ .XV 

Scope : The section deals with the doing of separate acts, similar or diverse, by several 
persons; if all are done in the furtherance of a common intention, each person is liable for the 
result of all of them as if he had done them himself In other words this section deals with joint 
or constructive liability of offenders where they act in furtherance of a common intention. 

According to the case of Chutta v. State, 1995 P Cr. L J 755. Section 34; P P C merely 
'ndicates the principle of joint liability. It neither creates any distinct offence nor amounts to an 
offence by its own force. 


This section neither creates an offence nor amounts to an offence by its force; it merely 
la ys down the principle of joint liability PLD 1969 SC 158. 


This section is intended to meet cases in which it may be difficult to distinguish between 
he acts of individual members of a party or to prove exactly what part was taken by each of 
( p rn in furtherance of the common intention of all The reason why all are guilty in such case 
^ lhat th e presence of accomplices gives encouragement, support and protection to the 
,(erso n actually committing an act. 

Normally Section 34 would not apply, if the fight has begun suddenly and even person 
1 '°ok part in the fight would be responsible for his individual acts N L R 1981 A C 142. 
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sentence was suspended. 1982 P Cr. L J 1163. 

Common intention within the meaning of Section 34 implied a prNmged To 
convict the accused of an offence applying Section 34, rt shou d P 
Act was done in concert pursuant to the pre-arranged plans N L R 1980 Cnmi 

Ingredients ol the section : A careful reading of the section shows that it becomes 


u Kai n wv 

X> 


applicable only when-- 

(/) a criminal act is done; 

(//) by several persons; 

(Hi) in furtherance of common intention of all. 

ij\ criminal Act : Every act which is done is not a criminal act. Only that act which is 
nrohibited bv law and is carried out in violation of the limits prescribed by law is a criminal act 
Thus vmere 4 wastourv/diat the accused party had not gone for assauhing but had gone to 
protect their own rights, it was held that they were not liable under Section 34. 

Se<~trv 33 lays down that the word acts’ denotes as well as series of acts as a single 
act and th- word omission' denotes as well a series of omissions as a smg'e omission. Thus 
when a criming act is done by the several persons, it means criminal acts are done by severa 

persons 

The word act contemplated by this section envisages physical act and not * 

mental act Thus contribution in action is an essential ingredient for invoking the aid of Section 

34 

//a bv several persons : One of the ingredients of this section is that the act is done by 
several persons It means that act is to be done by persons more than one involved as in case 
orsTnnle accused there is no question of joint liability or of common intention. Common 
intention or joint liability could only be conceived if more than one person akes part This 

25? °r h U TXl assem^y^woSd^auUjmatically SZZXti 

S^Itortr 9 ^ C oometmoVay T^e ly o^y difference between Sec,on 34 and Section ?49 is 
that while in the former case common intention is necessary while in-the latter case common 

object is necessary. 

m , furtherance of common intention : For bringing the offence under Section 34, it 
[l " that the act done by several persons should be proved in furtherance of common 
is necessary Dersons involved In some cases such a thing is not easy to be proved, and 
intentton or an i n £ tentjon and the doing of act in furtherance of it is to be proved by evidence 
as sucn cori s of the case However, no presumption can be made of the sharing of 

common intention unless the facts of irresistible character are brought on record. 

It mav be pointed out that Section 34, P.P.C. contemplates an act in furtherance of 
n intention and not the common intention simplicitor and that there is a marked 
distinction between a similar intention and common intention and between knowledge and 
common intention It may also be observed that mere presence of an accused at the place of 
incident with a co accused who commits offence may not be sufficient to visit the former with 
the vicarious liability but there should be some strong circumstance manifesting a common 
intention Generally common intention inter alia precedes by some or all of the following 
elements namely common motive, pre-planned preparation and concert pursuant to such 
plan However common intention may develop even at the spur of the moment or during the 
commission of the offence as pointed out hereinabove Conversely common intention may 
undergo change during the commission of offence.” 1997 PCr.LJ 1421. 
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Principle : It is a well-recognized canon of criminal jurisprudence that the Courts cannot 
distinguish between co-conspirators, nor can they inquire, even If it were possible, as to the 
part taken by each in the crime Where parties go with a common purpose to execute a 
common object, each and every one becomes responsible for the acts of each and every 
other in execution and furtherance of their common purpose, as the purpose is common so 
much be the responsibility. P L D 1957 S C (Pak.) 207. 

Distinction between Section 34 and Section 149 : Section 149 stipulates the 
commission of an offence by any member of unlawful assembly The offence must be 
committed in prosecution of the common object. It postulates the assembly of five or more 
persons having common object. The distinguished feature of Section 34 is the element of 
participation in action whereas the membership of the assembly at the time of commission of 
r u r 6nCe * S ' m P or * an * element under Section 149 Section 34 embodies a doctrine of joint 
liability in the doing of a criminal act and the essence of that liability is the existence of 
common intention. 

Sections 34 and 149 pointwise are distinguished as follows — 


Section 34 expounds a doctrine 
of criminal liability and does not 
create a distinct offence. 

Common intention pre¬ 
supposes pre-arranged plan 

When criminal act is done by 
two or more persons with 
common intention, Section 34 
comes into play. 

In the furtherance of common 
intention of all, all the accused 
must be present on the spot 
and all of them must participate 
in the commission of criminal 
act. 


... 


... 


Section 149 creates a distintive offence 
and deals with that offence alone 

Being a member of unlawful assembly 
one becomes liable 

Section 149 applies when there is 
unlawful assembly of five or more 
persons with some common object 

Common intention is not but common 
object is condition precedent and it is 
not necessary that all the accused must 
be present at the time of the commission 
of the offence Any or more members of 
unlawful assembly if prosecute the 
common object, they are liable. 

This section deals with the doing of separate acts, similar or diverse, by several persons; 
if all are done in furtherance of a common intention, each person is liable for the result of them 
all, as if he had done them himself, for that act' and the act in the latter part of the section 
must include the whole action covered by a criminal act' in first part, because they refer to it. P 
L D 1957 S C (Pak.) 261. This section refers to cases in which several persons both intend to 
do and do an act. P L D 1959 Lah. 950. 

Vicarious liability : Essence of liability envisaged under Section 34, P P C lies in the 
existence of a common intention and to attract it the criminal act complained of has to be 
shown to have been done by one of the accused in furtherance of common intention of all 

p L J 1995 SC 684 (1) P L D 1996 S C 122 (c). 

If the act committed by an accused appears to have been doge independently without 
bej ng influenced by the instigation of other accused, then the alleged instigator cannot be 
convicted and sentenced under the garb of S. 34, P.P .C. 1997 M L D 1072 (b) 

Common intention : In the case of Imam Bux v State, P L D 1983 S C 35. The Full 
Bench of the Supreme Court explained common intention and held that Section 34 of the 
p enal Code. 1860 is intended to meet a case in which it may be difficult to distinguish between 
( he acts of individual members of a party who act in furtherance of the common intention of all 
11 does not create a distinct offence but merely enunciates a principle of joint liability for acts 
d °ne in furtherance of common intention of the offenders. The essence of liability is to be 
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found in the existence of common intention animating the accused leading to the doing of a 
criminal act in furtherance of such intention. Common intention usually consists of some or all 
of the following elements: Common motive, preplanned preparation and concert pursuant of 
such plan. Common intention, however, may develop even at the spur of the moment or 
during the commission of the offence. Conversely common intention can also undergo a 
chanqe and disappear at the spur of the moment or in the course of the transaction. Intention 
is a mental condition and has often to be gathered from the facts and the surrounding 
circumstances of the case as direct evidence is very often not forthcoming. It is true that 
common intention might be spelt out from the elements which follow: Common motive 
common preplanning, preparation and concert pursuant of such planning. But these are not 
exhaustive of all the elements relevant in this behalf Common intention can also develop even 
at the spur of the moment prior to the main offence or even during the commission of similar 
or lesser offence. Not only that, and this is important, conversely, common intention can also 
undergo change at the spur of the moment prior to the offence or even during a transaction. In 
other words, it is not impossible to visualise in law, that if two or more persons had common 
intention before the commencement of a criminal act, it can be changed either to a different 
intention (may be of a lesser crime) of negation of crime; and proceeding further, the 
commonness regarding a certain intention might be abandoned at any stage. Common 
intention within the meaning of Section 34 implies a pre-arranged plan, and that the criminal 
act was done persuant to the pre-arranged plan The said plan, may also develop on the spot 
during the course of the commission of the offence 1973 P Cr. L J 904. Common intention 
may develop in the course of the transaction constituting the offence and may be gathered 
from the number and nature of injuries. P L D 1953 Lah. 382. 

Very often a Court is prejudiced against an accused because of his association with 
another whom the Court convicts. The Courts think that "Birds of the same feather flock 
together". There is no complete safeguard against such prejudice in cases of joint trial. 
However, judicial pronouncements have always administered a caution in cases where a 
person is sought to be convicted on the ground of his animation with common intention. P L D 
1979 Kar. 72. 

Existence of common intention which usually consists of motive, pre-concert and pre¬ 
arrangement cannot always be proved by direct evidence and it being a state of mind can only 
be inferred from the attendant circumstances of the crime. P L D 1966 S C 122 (d). 

Common intention implies acting in concert and existence of pre-arranged plan and that 
is to be proved either from conduct of accused or prevailing circumstances at the time of 
occurrence or from any incriminating facts. 1995 P Cr. L J 765. 

Application of Section 34, P.P.C. did not hinge on Police report under Section in 173, 
Cr P C The question of application of Section 34 would depend on evidence produced in the 
Court The accused attributed only a lalkara and nothing further was tp indicate his having 
knowledge and his co-accused carried a knife with him The accused Was given benefit of 
doubt and was acquitted, in circumstances. 1982 P Cr. L J 466. 

Where there is no evidence of common design this section is not applicable. In order to 
attract Section 34 it is not sufficient to prove that an offence is a likely consequence of a 
common intention, the prosecution must show that the offence committed was covered by the 
common intention. P L D 1960 Kar. 38. 

Where out of four accused two were unarmed, but rendering deceased powerless by 
grabling arms while other two delivering fatal blows with knife on victim. It was held that the 
accused were motivated by common intention. P L D 1971 Kar. 817. 

It implies that criminal act was done by several persons in concert pursuant to pre¬ 
arranged plan. N L R 1980 Cr. L J 417. 

To attract Section 34, it has to be established that accused was animated with common 
intention as distinct from similar intention. P L J 1980 Cr. C. Kar. 427. 
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rommnn intPnt?o 4 nfnnnH teS ° n J y w ~ en criminal act is done b y an Individual in furtherance of 
presence at scene o^occurrpnro!: 9? ndl ? or l s requisite applicability of section (/) accused's 
plan ?aIoPCr lS6 S4 ; P L J a " d W P™ 0 " 00 " ° f prearran 9 ed 

but the^same ran C hp r rnl° I !^o r ?i m0n . i I 1ten j 0n °* concemed persons is normally not possible, 
case 1998 SCMR 2146 en enty 9 athered from set of circumstances brought forth in every 

not svn^nvmous ' ThP' co ™ mon ob j ect: Common object and common intention are 
mL d, " t ' n S t,0 ^ between Sections 34 and 149 is sharp and defined. The 

common obiect k a thi^n °h d °h bt ’ 9f0W m the course of the event A common intention or 
Sred froS thV sur o h ? an "? ayS be proved by direcl evidence and it should be 
facts and cTrumSSo? u?? L a " d circumstance s of the case. But in a case of rioting, the 
not h^ikP f ho ! «' Ch constltute the common object of the unlawful assembly may 

Sn^nn anH b y$ l Uff,C,ent t0 attract the common intention of the party A common 

rrn a o n b p C c?Tp°l? bjeCt Sh0Uld n0t be miXed Up t0qether The common intention lind 
common object are not synonymous in any way and they have qot their distinouishabie 

X re p S en\ e r d r Ctl T S be r en Secti0ns 34 and 149 ' P P C ara now well-settled. Section 34 
Sectbns 302 /? 4 Q ppp Ik the circumstances given in the section. If the charge be one under 

34 P P r^nmf ann'E' 0 ' her( ! ' S V° dlfflcult y lf the prosecution wants to take aid of Section 
34 \ P C. Some additional materials are necessary to attract the application of that section In 

order to bring the case within the mischief of Section 34 it is essential that some additional 

to show fh a C . e t S h 0 m y0nd lhe materials necessar V to prove rioting, should be brought on record 
° Sh °^ that there was a pre-concert or mixing of minds to do a thing other than the thina for 

fTnrllnnl f C ° mm ° n ob l ect W3S formed - There should be some materials on record to justify the 
ndings of common intention and in the absence of any circumstances or evidence such 
common intention should be incapable of being gathered in a case In some cases the 
possibility of developing common intention during the course of the event cannot altoqether 
be exc uded but to justify such an inference, the prosecution must produce some mater all 
lhe inference of common intention in each case should be deduced from facts anH 
circumstances of the case. 1970 D L C 663 . ana 

"Common intention" and "common object'-Distinction : Lot of difference exists 
between 'common intention" defined under Section 34, P.P.C. and "common obiect" defined 
under Section 149, P.P.C. Common intention can be developed even at the spur of the 
moment, but common object cannot be so developed. Lesser the number of people qathered 
together, the greater would be chances of developing common intention in the shortest and 
quickest possible time while the minds of five or more than five persons could not react 
together (excepting mob psychology in some cases) suddenly in unison, without their havina 
made preparation and having thought out the whole plan. 1998 P Cr. L J 1192. y 

The grievous injury on chest of the injured prosecution witness specifically attributed to 
co-accused and prosecution yet to prove application of Section 34, P.P.C. against the 
Petitioners, but bail was granted in circumstances. 1977 P Cr. L J 302. 

Sections 149 and 34 cannot be invoked for application of Section 397. 1975 P Cr. L J 

1J04. 

Ascertainment of antecedents of witnesses for determining their credibility ( ) 

should precede rather than follow examination of witnesses. 1977 P Cr. L J 372. 

The deceased woman, victim of rape, having been brought to Civil Hospital at 11 a m , 
octor due to her condition being very critical at once writing to local police station, police 
a cer arriving and recording her statement by 11-20 a m. and sending statement by 11-30 
stat l ° police Nation concerned for registration of case. Five documents including dying 
0 . errient on record bearing signatures of Doctor witness and all signatures in same ink. Mere 
'ssion on part of Public Prosecutor or Inquiry Magistrate to ask the Doctor whether he was 
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present when dying statement was recorded and whether he signed it would not in 
drcafmstances detract from fact of his presence at time of recording of dying statement and of 
S told police regarding fitness of victim to make a conscious statement. No evidence 
of dying declarant having been tutored by her relatives to falsely implicate appellants 
Prosecution witnesses deliberated and bearing no grudge against appellants. Statement also 
recorded in operation theatre of Hospital excluding all possibility of presence of any outsider 
Dymq declaration further corroborated by finger nail injuries given to accused by victim of rape 
on his cheeks and neck Eye-witnesses and witnesses of recovery having been won over^ 
reliance could be placed on statement of investigating officer and omission in daily day of 
receipt of sealed parcels of such articles of no avail since such facts have to be no ed in 
Register Malkhana and not in daily diaries. Dying declaration, corroborated by recoveries of 
incriminating articles and accused rightly convicted 1977 S C M R 129. 

.Where act of killing the deceased appeared to be individual act of the accused and 
there was total absence of any evidence which showed preconcert of co-accused of 
conspiracy to murder or that co-accused in any way active so as to cause death of deceased^ 
No inference of common intention to commit murder could be drawn against the co-accused 
in circumstance. 1974 P Cr L J 29. 

Common intention" and "similar intention". Distinction : Similar intention by itself is 
not enough to bring the case within the ambit of Section 34, P P .C For applicability of Section 
34, P P C. it has to be conclusively established that the persons concerned had common 
intention for committing the criminal act which was in concert pursuant to pre-arranged plan. 

1994 P Cr. L J 1640. 

Furtherance of common intention. Determination of: Utterance of certain damaging 
words by an accused to instigate an offender to commit an offence may not amount to an act 
committed in furtherance of common intention to attract Section 34, P P C unless prosecution 
proves that offence so committed was result of influence and control of instigator over 
offenders who had committed that offence It is, therefore necessary for Court to find out 
whether co-accused while committing an offence were acting independently or they were 
under influence and control of accused who instigated them If act committed by an accused 
appears to have been done independently without being influenced by instigation of other 
accused then alleged instigator cannot be convicted and sentenced under the garb of Section 
34, P.P C. P L J 1996 Cr. C. 1481(1); 1997 M L D 1072. 

One of several accused not taken part in assault on person killed—Liability .. The 

appellant and four others were tried for murder Two of the accused persons were acquitted, 
but the appellant and the remaining two were convicted under Section 302 read with Section 
34 Pakistan Penal Code, and their conviction was upheld by the High Court. The appellant 
contended in the Supreme Court that the common object of the assailants was to regain a 
bouoh which had been taken away by a brother of the deceased and that since the appellant 
took no Dart in the attack on the deceased he could not be said to have shared the common 
intention of the co-accused who had killed the deceased.The evidence showed that when their 
demand for the return of the bough was refused, the assailants armed themselves with lethal 
weaDons went to the behk of the complainants and without making any attempt to regain the 
bouoh surrounded the deceased and his brothers, attacked all three of them when they were 
attempting to fire killing one of them and injuring the other two, and then lifting the bough 
marched back triumphantly to their dera. The facts conclusively proved that the assailants' 
intention was to kill and then take away the disputed bough. Section 34, Pakistan Penal Code 
was therefore clearly applicable to their case and though the appellant himself took no part in 
the assault on the deceased, the killing must be held to have been in furtherance of the 
common intention of those who killed him and of the appellant. 1977 S C M R 340. 

Distinction between Sections 34, 107 & 114 : It would be evident from the plain 
reading of Sections 34, 107 and 114, P.P.C. that they are quite distinct and separate in their 
intent and scope. Section 34 enunciates the principle of constructive liability in regard to an act 
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committed by several persons in furtherance of their common intention Section 107 defines 
the offence of abetment, whose mode of punishment, is elaborated in Sections 109, 117 to 
120. P P C. The basic differences between the two provisions is highlighted by Explanations 2 
and 3 to Section 108 which define an abettor It becomes abundantly clear that the actual 
commission of the abetted act is not a sine qua non of the offence of abetment nor so is the 
guilty intention or knowledge of the person abetted or its community with the abettor. The 
distinction between abetment as defined in Section 107, P P C and constructive liability under 
Section 34, P.P.C lies in this, that under the former an offender can be convicted for the 
offence which he actually abets regardless of the ultimate result achieved whereas under 
Section 34 all the persons accused of the offence are in the eyes of law united in their intention 
in carrying out of the actual act committed in furtherance of their common intention The 
provision contained in Section 144, P.P.C is rather evidentiary and not punitary. Once an 
abettor is personally found to be present at the spot then he is liable as principal but would be 
punished only once and to that extent there remains little difference between an abettor 
personally present as envisaged by Section 114, P P C and a co-accused sharing community 
of intention as contemplated by Section 34, P P C It is well established that common intention 
though not shared at an earlier stage could still be formed at the spur of the moment in the 
circumstances of a given case. P L D 1979 Lah. 951. 

35. When such an act is criminal by reason of its being done with a 
criminal knowledge or intention : Whenever an act, which is criminal only by 
reason of its being with a criminal knowledge or intention, is done by several 
persons, each of such persons who joins in the act with such knowledge or 
intention is liable for the act in the same manner as if the act were done by him 
alone with that knowledge or intention. 

COMMENTS 

Scope : Under this section a person assisting the accused, who actually performs the 
act. must be shown to have the particular intent or knowledge if the act is criminal only by 
reason of its being done with a criminal knowledge or intention. 

The difference between this section and preceding section is that if several persons 
having one and the same criminal intention jointly commit an offence each one is liable for the 
offence if he had acted alone but if several persons join in an act each having a different 
knowledge and intention each is liable according to his own criminal intention or knowledge 
and he is not liable for vicarious liability of others. Section 34 as well as this section does not 
provide that those who take part in the act are jointly liable for the same offence. These only 
say that each of the performer shall be liable for the act in the same manner as if the act were 
done by him alone 

This section makes it clear that where a number of persons join in an act which is 
criminal only by reason of its being done with a certain knowledge or intention, each person is 
liable for the act to the extent of the knowledge or intention, in other words, the Court or the 
jury have to consider what is the knowledge or intention with which each person joined in the 
act A and B beat C who dies. A intended to murder him and knew that'the act would cause 
death B only intended to cause grievous hurt and did not know his act would cause death or 
such bodily injury as was likely to result in death A is guilty of murder and B of causing 
grievous hurt. 

36. Effect caused partly by act and partly by omission : Wherever the 
causing of a certain effect, or an attempt to cause that effect, by an act or by 
an omission, is an offence, it is to be understood that the causing of that effect 
partly by an act and partly by an omission is the same offence. 
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Illustration 

A Intentionally causes Z's death, partly by Illegally omitting to give Z food, and partly by 
beating Z A has committed murder. 

37. Co-operation by doing one of several acts constituting an 
offence : When an offence is committed by means of several acts, whoever 
intentionally co-operates in the commission of that offence by doing any one 
of those acts, either singly or jointly with any other person, commits that 
offence. 

Illustrations 

(a) A and B agree to murder Z by severally and at different times giving him small dose 
of poison A and B administer the poison according to the agreement with intent to murder Z. Z 
dies from the effects of the several dose of poison so administered to him. Here A and B 
intentionally co-operate in the commission of murder and as each of them does an act by 
which the death is caused, they are both guilty of the offence though their acts are separate. 

(b) A and S are joint jailors, and as such, have the charge of Z, a prisoner, alternately for 
six hours at a time. A and B, intending to cause Z's death, knowingly co-operate in causing 
that effect by illegally omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. Both A and B are guilty of the murder of Z. 

(c) A. a jailor, has the charge of Z, a prisoner. A intending to cause Z's death, illegally 
omits to supply Z with food; in consequence of which Z is much reduced in strength, but the 
starvation is not sufficient to cause his death. A is dismissed from his office, and B succeeds 
him B. without collusion or co-operation with A, illegally omits to supply Z with food, knowing 
that he is likely thereby to cause Z's death. Z dies of hunger. B is guilty of murder, but as A did 
not co-operate with B, A is guilty only of an attempt to commit murder. 

COMMENTS 

Scope : This section is a corollary of Section 35. It provides that when several acts are 
done so as to result together in the commission of an offence, the doing of any one of them, 
with an intention to co-operate in the offence (which may not be the same as an intention 
common to all) makes the actor liable to be punished for the commission of the offence I L R 
52 Cal. 197. 

Distinction between Section 34 and Section 37 : The distinction between this section 
and Section 34 is that while the former deals with intentional co-operation (which may not be 
the same as a common intention) in an offence committed by means of several acts, and 
punishes such co-operation (provided it consists in doing any of those acts either singly or 
jointly with any other person) as if it constituted the offence itself, Section 34 requires a 
common intention for a criminal act done by several persons, in which each actor becomes 
liable as if that act was done by him alone. Intentional co-operation must include action which 
contributes to the offence and is done with the consciousness that the offence is on food 
though without sharing the intention to commit that offence. A I R 1938 Pat. 258. 

38. Persons concerned in criminal act may be guilty of different 
offences: Where several persons are engaged or cdncerned in the 
commission of a criminal act, they may be guilty of different offences bv 
means of that act. 1 

Illustration 


A attacks Z under such circumstances of grave provocation that his killina of Z would hp 

sirsr-""" <***■» >*«“• irs i ,"3»j 
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COMMENTS 

Scope : This section is the converse of Section 34 and provides for different 
punishments for different offences where several persons are concerned in the commission of 
a criminal act whether such persons are actuated by one intention or the other. 

Sections 34, 35 and 38 should be read together 

The basic principle which runs through Sections 34 and 38 is that an entire act is 
attributed to a person who may have performed only a fractional part of it. In Section 34 the 
emphasis is on the act Sections 35 to 38 lay down a further rule by which the criminal liability 
of the doer of a fractional part (who is to be taken as the doer of the entire act) is to be 
ad|udged in different situation of mense rea 

Section 38 indicates that person engaged in the commission of one act may be guilty of 
different offences owing to the difference to their intentions For instance where a quarrel arose 
between C on the one side and A and S on the other, and C abused B, whereupon A struck 
him with a stick and B struck him down with an axe on the head and he had received two other 
wounds, with the axe on other parts of the body it was held that B was guilty of culpable 
homicide while A was guilty of voluntarily causing hurt 2 A W N 23. 

39. Voluntarily": A person is said to cause an effect "voluntarily” when 
he causes it by means whereby he intended to cause it, or by means which, at 
the time of employing those means, he knew or had reason to believe to be 
likely to cause it. 

Illustrations 

A sets fire by night, to an inhabited house in a large town, for the purpose of facilitating 
robber/ and thus causes the death of a person Here. A may not have intended to cause 
death and may even be sorry that death has been caused by his act; yet, if he knew that he 
was likely to cause death, he has caused death voluntarily 

COMMENTS 

Voluntarily : The word "voluntarily" has, for purposes of the Code, been given an 
artificial meaning at variance with its ordinary sense The definition overlooks the difference 
between ’intention" and "knowledge of likelihood" 

This section defines the word "voluntarily" by applying to it the test of "intention" which 
may be either express or implied 

The word is defined in relation to the causation of effects and not to the doing of acts 
from which those effects result It has been given a peculiar meaning in the Code differing 
widely from its ordinary meaning In general, the Code makes no distinction between cases in 
which a man causes an effect designedly and cases in which he causes it knowingly or having 
reason to believe that he is likely to cause it. If the fact is a probable consequence of the 
means used by him. he causes it "voluntarily”, whether he really meant to cause it or not. He is 
not allowed to urge that he did not know or was not sure that the consequence would follow: 
but he must answer for it just as if he had intended to cause it. M & M 21. 

40. "Offence": Except in the chapters and sections mentioned in 
clauses 2 and 3 of this section, the word "offence" denotes a thing made 
punishable by this Code. 

In Chapter IV, Chapter V-A and in the following sections, namely, 
Sections 64. 65, 66, 67, 71, 109, 110, 112, 114, 115, 116, 117, 187, 194, 195, 
203 211 213. 214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 331, 347, 348, 
388 389 and 445, the word "offence" denotes a thing punishable under this 
Code, or under any special or local law as hereinafter defined. 
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And in Sections 141, 176, 177, 201, 202, 212, 216 and 441 the word 
"offence" has the same meaning when the thing punishable under the special 
or local law is punishable under such law with imprisonment for a term of six 
months or upwards, whether with or without fine. 

41. "Special law" : A "special law" is a law applicable to a particular 
subject. 

COMMENTS 

Special Law : This section defines "Special Law" as a law applicable to a particular 
subject, or a provision of law which is not applicable generally but applies to a particular or 
specified subject or class of subjects. 

The special laws contemplated in Section 40 and this section are only laws, such as the 
Excise. Opium and Cattle Trespass Acts, creating fresh offences, that is, laws making 
punishable certain things which are not already punishable under the Penal Code. This 
Whipping Act is not a special law in the sense; it creates no fresh offences, but merely provides 
a supplementary or alternative form of punishment for offences which are already punishable 
primarily under the Penal Code. A I R 1939 Mad. 87. 

42. "Local Law" : A "local law" is a law applicable only to a particular part 
of the territories comprised in Pakistan. 

COMMENTS 

Local Laws : Laws applicable to particular localities are termed, local laws, eg., Port 
Trust Acts, and Punjab Local Government Ordinance, N.-W.F.P. Crimes'Regulations. A local 
law does not necessarily include all rules made under the provisions of a local law. 

43. ,, lllegar , -"Legally bound to do" : The word "illegal" is applicable to 
everything which is an offence or which is prohibited by law, or which 
furnishes ground for a civil action: and a person is said to be "legally bound to 
do" whatever it is illegal in him to omit. 

COMMENTS 

Illegal : This section explains the word "illegal". Its essential ingredients are: 

(1) It is applicable to everything which is an offence; 

(2) It is applicable to which is prohibited by law; 

(3) It is applicable to which furnishes ground for a civil action. % 

The word ‘illegal’ covers not merely a tort but also a breach of contract which furnishes 
ground for a civil action, that is to say, in respect of which damages can be obtained under 
Section 73 of the Contract Act, or which can be enforced specifically. It has the same meaning 
as "unlawful" It is applicable to everything which is an offence, which is prohibited by law and 
which furnishes ground for a civil action. 

Where in the absence of anything of show that Medical officers are debarred from 
attending to private cases in the Government Hospital the doctor received money for 
examining a private medico-legal non-cognizable case in excess of the sums specified in the 
relevant rules it was held that it did not amount to the gaining of money by illeaal means; it 
may be a breach of rules inviting sanctions of a departmental character. 

Legally bound to do : In terms of the explanations attached to the word ‘illegal’ in this 
section, viz.. (1) everything which is an offence, (2) which is prohibited by law (3) which 
furnishes a ground for a civil action, a person is said legally bound to do a thing when he is 
restrained to do a thing which is illegal lor him to do. Thus a person is legally bound to do that 
what law specifically asks him to do and also that what law requires him not to omit to do. The 
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phraseology of this section not only covers offences and acts prohibited by law but are wide 
enough to cover cases of breach of contract and those arising out of common law or usage 
where a duty is voluntarily accepted, as in the case of contract, or is imposed out of the 
relation in which persons stand towards each other or towards the public to do something and 
the person criminally omits to perform that duty, for each of these cases furnishes ground for a 
civil action for one or more relief. 


44. "Injury" : The "injury" denotes any harm whatever illegally caused to 
any person, in body, mind, reputation or property. 

COMMENTS 


causea t 


Injury : "Injury" is an act contrary to law. (1874) 2 M H C 158. The word "injury" has 
been given a wide meaning in this section. It will include every tortious act Thus an unlawful 
detention of a cart at a toll gate caused by an illegal demand for payment of toll amounts to 
injury (1892) 1 Weir 441. Threat of a decree which can never be given effect to is a threat of 
harm to an individual in his person, reputation, or property. A I R 1923 Cal. 590. Threat to use 
the process of law for the purpose of enforcing payment of more than is due is illegal and such 
a threat made with ^uch an object is a threat of injury The threat of a decree that could not be 
executed by any competent authority is a theat of harm or injury A I R 1940 Pat. 486. But a 
threat of a social boycott is not a sort of injury . 1933 M W N 736. 

Where a police officer arrested a person and released only when money was paid to 
him. it was held that action of the police officer amounted to putting the person in fear of injury. 

A I R 1942 Oudh. 163. 

45. "Life" : The word "life" denotes the life of a human being, unless the 
contrary appears from the context. 

46. "Death" : The word "death" denotes the death of a human being, 
unless the contrary appears from the context. 

47. "Animal" : The word "animal" denotes any living creature, other than 
a human being. 

48. "Vessel": The word "vessel" denotes anything made for the 
conveyance by water of human beings or of property. 

49 .. Year .Month": Wherever the word "year" or the word "month" is 

used, it is to be understood that the year or the month is to be reckoned 
according to the British calendar. 

50 "Section": The word "section" denotes one of those portions of a 
chapter of this Code which are distinguished by prefixed numeral figures. 

51 "Oath" • The word "oath" includes a solemn affirmation substituted by, 
law for an oath and any declaration required or authorized by law to be made 
before a public servant or to be used for the purpose of proof, whether in a 
Court of Justice or not. 

52. "Good faith" : Nothing is said to be done or believed in "good faith" 
which is done or believed without due care and attention. 
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COMMENTS 

Good faith : Definition of “good faith" is merely a negative one. It does not define "good 
faith" It says that an act is only done in good faith if it is done with due care and attention. 

Absence of good faith means simply carelessness or negligence. A I R 1938 Rang. 350. 

• •» 

Good faith plays an Important role in criminal cases because its presence affords a 
good defence in a number of cases. Good faith in criminal law is different from good faith as 
understood in civil law. If an act is not done with due care and attention it cannot be said to be 
done in good faith as far as criminal law is concerned. AI R 1963 Pat. 326. 

Definition under General Clauses Act : Good faith is defined as "A thing shall be 
deemed to be done in good faith where it is in fact done honestly whether it is done negligently 
or not. The definition in the General Clauses Act is to apply to all Central Acts made after the 
commencement of the General Clauses Act if there is nothing repugnant in the subject or 
context as is clearly mentioned in the beginning of Section 3 which contains definitions. The 
Pakistan Penal Code became law in 1860, and, therefore, the definitions given in Section 3 of 
the General Clauses Act (X of 1897) can have no application to it. P L D 1958 Lah. 747. 

Where a Kurk Ameen executes a warrant of attachment, the date of which has expired 
knowingly, he cannot be said to act in good faith. A I R 1942 Oudh 57. 

Where a person, uneducated in matters of surgery, operated on a man for internal piles 
by cutting them out with an ordinary knife, and the man died from haemorrhage, it was held 
that he did not act in good faith although he had performed similar operations on previous 
occasions. I L R 14 Cal. 566. 

4 [52-A. "Harbour" : Except in Section 157, and in Section 130 in the case 
in which the harbour is given by the wife or husband of the person harboured, 
the word "harbour" includes the supplying a person with shelter, food, drink, 
money, clothes, arms, ammunition or means of conveyance, or assisting a 
person by any means, whether of the same kind as those enumerated in this 
section or not, to evade apprehension]. 

COMMENTS 

A person is said to harbour another person who has committed an offence or who is 
seeking to evade arrest when he supplies that other with shelter, food, drink, money, clothes, 
arms, ammunition or means of conveyance or assist that other by any means, whether of the 
same kind as enumerated above or not, to evade arrest. 


4 Section 52-A inst. by the Penal Code (Amendment) Act, VIII of 1942, S. 2. 
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CHAPTER III 


OF PUNISHMENTS 

1 [53. Punishments : The punishments to which offenders are liable 
under the provisions of this Code are,~ 


Firstly, 

Secondly, 

Thirdly, 

Fourthly, 

Fifthly, 

Sixthly, 

Seventhly, 

Eighthly, 


Ninthly, 

Tenthly, 


Qisas; 

Diyat; 

Arsh; 

Daman; 

Ta’zir; 

Death; 

Imprisonment for life; 

Imprisonment which is of two descrip¬ 
tions, namely:-- 

(/') Rigorous, i.e., with hard labour 
(/'/) Simple; 

Forfeiture of property; 

Fine]. 

COMMENTS 




jr; 




Purposes of awarding punishment : Punishments are awarded to offenders for three 
purposes and these are said to be retributive, preventive and reformative. While the wronged 
desire vengeance, the normative system or the legal system which prescribes the punishment 
aims at prevention of recurrence of similar misdeeds; the society considers that the 
chastisement provided would reform the offender. Human indiscretions in desires or in 
revenge, are limitless. Vendetta or rage over a trite case of insult or supposed insult might 
result in even a greater outrage. The revenge has to be contained. Undue harshness of 
punishment erodes deterrent character of the punishment with passage of time due to human 
insensitiveness developed as an instinctive reaction. And a narrative system which ignores 
social sensibilities of the society (which in the first instance prescribes the conduct and 
punishment for violators) gradually reduces its acceptability which is the ultimate requirement 
for success of any legal system. Therefore, sentencing in a rational society is a difficult and 
often delicate task. The competing demands of the victim, the society and the state have to be 
kept in view while prescribing any punishment for a crime. The punishment should satisfy the 
retributive teeth of the wronged, should be adequate enough to serve as deterrence for would 
be offenders and should also cater for the social morality. We have attended to the question of 
sentence keeping these factors in view. 1998 PCr.LJ 1946. 

Object : Principal object of punishment is the prevention of offences, and the measure 
of punishment must, consequently, vary from time to time according to the prevalence of a 
particular form of crime and other circumstances. 

The section mentions ten kinds of punishments. 

As regards infliction of punishments the following rules of practice have been generally 
followed 


_ • 

Section 53 subs, by the Criminal Law (Amendment) Act, II of 1997. 

63 
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(D 

( 2 ) 

(3) 

(4) 


Every conviction must be followed by a sentence; 

A sentence must be plain and complete in itself; 

i „„n* 0 nr D ic diffident to meet the ends of 
In case of a technical offence, a nominal sentence 

justice 16 PR 1910 (Cr.). . .. 

. . . for h v/ law rpnresents the sentence to be inflicted in 
The maximum sentence provided for by law represer & 

extreme case A I R 1929 All 919. 


exueme uiac «i n _ . . 

The question of appropriate sentence is noit one se °^ w no ° b ^ l ° g force on any other 
regard to the sentence that was passed in a particu a . (atter a Court called upon 

Court even though the former Court may ^ K bee ?^ ^ consideration 

to pass a sentence for a crime has to take all the circumstances of the case p L D 

and the quantum of punishment imposed in other cases cannot be of much assistance. 

1956 B J 5. 

1. Death : This is the highest form of punishment authorised by ' abolished 

volume of opinion against this form of punishment and severa c 
capital punishment. 5 4 6 Eliy 2, C. 11. 

It mav be awarded as punishment for the following offences 

* / Q y 2 ^ j 

(1) Waging war against Pakistan. ' 

Abetting mutiny actually committed. ^ 132). 

Giving or fabricating false evidence upon which an innocent person suffers death.^ 

. \ ♦ (S. 302) 

Murder. ' 

Abetment of suicide of a minor or insane, or intoxicated person. (S. 305) 

Dacoity accompanied with murder. (S- 396) 

Attempt to murder by a person under sentence of imprisonment for life if hurt is 

_(S. 307). 


( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 
(7) 


caused. 


( 8 ) 

(9) 


Murder committed during sentence of imprisonment for life. 


Hijacking. - 

2 Imprisonment for life : Imprisonment for life is to be inflicted in the following 
PS S 


(S. 303) 
(S. 403-B) 


offences 

( 1 ) 


■ 


Waqinq or attempting to wage war or abetting waging of war against Pakistan. 

(S. 121). 

Conspiracy to commit offence punishable by Section 121. 


— — • • 

Collecting arms, etc., with intention of waging war against Pakistan. 

Sedetion. 

Waging war against any Asiatic power in alliance with Pakistan. 

Abetting mutiny or attempting to seduce a soldier, sailor or airman. 

Abetment of mutiny if mutiny is committed in consequence whereof. — 

(8) Giving or fabricating false evidence with intent to procure conviction of capita 

offence. (S. 194)- 

(9) Giving or fabricating false evidence with intent t° nmnir# r'onui/'tirm r>r nffonrp wifl 1 
imprisonment for life, etc. 

(10) Resistance or obstruction to lawful apprehension of 


(3) 

(4) 

(5) 

( 6 ) 
(7) 


(S. 121-Aj. 

(S. 122). 
(S. 124-A) 
(S. 125) 
(S. 131)- 
(S 132) 


another person. 


(S 195) 
(S 225) 


Scanned by CamScanner 




[S. 53] 


Pakistan Penal Code , 1860 


65 


(11) Omission to apprehend or sufferance of escape on part of public servant in case not 




(S. 225-A). 
(S. 232). 
(S. 233). 
(S. 255). 
(S. 302). 
(S. 304). 

305). 
(S. 307). 
[S. 311). 
(S. 313). 
(S. 314). 


\ ' 

(S. 31 
(S31 

IS .11 


otherwise provided for. 

(12) Counterfeiting Pakistan coin. 

(13) Making or selling instruments for counterfeiting coin. 

(14) Counterfeit Government stamp. 

(15) Punishment for murder. 

(16) Punishment for culpable homicide not amounting to murder. 

(17) Abetment of suicide a child or insane person 

(18) Attempt to murder. 

(19) Punishment for thug. 

(20) Causing miscarriage without woman’s consent. 

(21) Death caused by act done with intent to miscarriage. 

(22) Act done with intent to prevent child being born alive or to cause it to die after birth. 

(S. 315). 

(23) Voluntarily causing grievous hurt by dangerous weapons or means. (S. 326). 

(24) Voluntarily causing grievous hurt to extort property to constrain illegal act. (S. 329). 

(25) Kidnapping or abducting in order to murder. (S. 364). 

(26) Habitual dealing in slaves. (S. 371). 

(27) Extortion by threat of accusation of an offence punishable with death or 

imprisonment for life. (S. 388). 

(28) Putting person in fear of accusation of offence in order to commit extortion. (S. 389). 

(29) Voluntarily causing hurt in committing robbery. (S. 394). 

(30) Dacoity with murder. (S. 396). 

(31 ) Punishment for belonging to gang of dacoits. (S. 400). 

(32) Criminal breach of trust by public servant or by bankers, merchant or agent. (S. 409). 

(33) Dishonestly receiving property stolen in the commission of a dacoity. (S. 412). 

(34) Habitually dealing in stolen property. (S. 413). 

(35) Mischief by fire or explosive substance with intent to destroy house, etc. (S. 414). 

(36) Mischief with intent to destroy or make unsafe a decked vessel or one of twenty tons 

hnrHpn IS. 437). 


; 


burden. 

(37) House trespass in order to commit offence punishable with death. 


(S. 437). 
(S. 449). 


(38) Grievous hurt caused whilst committing lurking house-trespass or house-breaking. 

(S. 459). 

(39) All persons jointly concerned in lurking house-trespass or house-breaking by night 

punishable with death or grievous hurt caused by one of them. (S. 460). 

(40) Forgery of valuable security, will, etc. (S. 467). 

(41) Making or possessing counterfeit seal, etc., with intent to commit forgery punishable 

under Section 467. (S. 472). 

(42) Having possession of document described in Section 466 or 467 knowing it to be 

forged and intending to use it as genuine. (S. 474). 
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(43) Counterfeiting device or mark used for authenticating documents described in 

Section 467 or possessing counterfeit marked material. {S 475) 

(44) Fraudulent cancellation, destruction, etc., of will, authority to adopt of valuable 

security. ( S 447 )- 

(45) Punishment for attempting to commit offence punishable with imprisonment for life 

or for shorter terms. (S. 577). 

3. Imprisonment : Imprisonment is of two kinds, namely : (1) Rigorous, and ( 2 ) Simple. 
In the case of rigorous imprisonment the offender is put to hard labour, such as grinding the 
cord, drawing water, digging earth, cutting fire-wood, etc. In the cases of simple imprisonment, 
the offender is confined in jail and is not put to any kind of work. 

The maximum period of imprisonment that can be awarded for an offence is fourteen 
years. (Sec. 55 ). The shortest term provided for an offence is twenty-four hours (Sec. 570), but 
the minimum is unlimited. 

In the following cases the minimum term of imprisonment is fixed 

( 1 ) If, at the time of committing robbery or dacoity, the offender uses any deadly 

weapon, or causes grievous hurt to any person, he shall be punished with 
imprisonment of not less than seven years. (S. 397). 

(2) If at the time of attempting to commit robbery or dacoity, the offender is armed with 
any deadly weapon, he is punished with imprisonment of not less that seven years. 

(S. 398). 

Generally speaking the Code has left to the discretion of the Court to inflict simple or 
rigorous imprisonment, but in the following cases the offender is punished with rigorous 
imprisonment without the alternative of simple imprisonment :~ 

( 1 ) Giving or fabricating false evidence with intent to procure conviction of an offence 


( 2 ) 

(3) 

(4) 


which is capital by any law for the time being in force. 

Theft after preparation made for causing death, hurt or restraint in 
committing of the theft. 

Robbery. 




House-trespass in order to commit an offence punishable with death. 


(S. 194). 

order to the 
(S. 382). 

(S. 392). 

( S. 449). 


The following offences are punishable with simple imprisonment only: 

( 1 ) Public servant unlawfully engaging in trade; or unlawfully buying or bidding for 

property. (Ss. 168, 169). 

(2) A person absconding to avoid service of summons or other proceeding, from a 
public servant, or preventing service of summons or other proceeding, preventing 
publication thereof or not attending in obedience to an order from a public servant. 

(Ss. 172, 173, 174). 

(3) Intentional omission to produce a document to a public servant by a person legally 
bound to produce such document; or intentional omission to give notice or 
information to a public servant by a person legally bound to give it or intentional 
omission to assist a public servant when bound by law to give assistance 

(Ss. 175, 176, 187). 

(4) Refusing oath when duly required to take by a public servant; or refusing to answer a 
no?inn S himt n L K U l h0nsed 9 uestion ; or refusing to sign any statement made by a 

person himself before a public servant. uq 779 799 ). 

(o) Disobedience to an order duly promulgated by public servant. (S. 188 ) 
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(6) Escape from confinement negligently suffered by a public sen/ant or negligent 

omission to apprehend, or negligent sufferance of escape on the part of a public 
servant in cases not otherwise provided for. (Ss. 223, 225-A) 

(7) Intentional insult or interruption to a public servant sitting in any stage of a judicial 

proceeding. (S. 228 ) 

(8) Continuance of nuisance after injunction to discontinue. (S. 291). 

(9) Wrongful restraint. (S. 341). 

(10) Defamation; printing or selling defamatory matter known to be so.(Ss. 500, 5 01, 502). 

(11) Uttering any word, or making any sound or gesture, with an intention to insult the 

modesty of a woman. (S. 509). 

(12) Misconduct in a public place by a drunken person. (S. 510). 

4. Forfeiture : Absolute forfeiture of property was a punishment inflicted on persons 
guilty of high .political offences. It could also be inflicted on persons guilty of offences 
punishable with death. It has been abolished by Act, XVI of 1921. 

Forfeiture of specific property is retained as a punishment in the following cases 

(1) Whoever commits, or prepares to commit, depredation on the territories of any 

power at peace with the Government, shall be liable, in addition to other 
punishments, to forfeiture of any property used, or intended to be used, N -in 
depredation, or acquired thereby. (S. 126). 

(2) Whoever knowingly receives property taken as above-mentioned or in waging war 

against any Asiatic power at peace with the Government, shall be liable to forfeit 
such property. (S. 127). 

(3) A public servant, who improperly purchases property, which, by virtue of his office, 

he is legally prohibited from purchasing, forfeits such property. (S. 169). 

5. Fine : Fine is the only punishment provided for in Sections 137, 154, 155, 156, 171-G, 
171 -H, 171-1, 278, 283, 290 and 294-A. 

Whipping : The punishment added by the Whipping Act may be awarded as an 
alternative or an additional punishment for certain offence. It may be awarded as an alternative 
punishment for offences under Sections 378, 380, 382, 443, 444, 445 or 446. (Saction 3 of thB 
Whipping Act). It may be awarded in lieu of or as additional punishment for offences under 
Sections 375, 377, 390 or 391. (Section 4 of the Whipping Act). It may be awarded in lieu of 
any other punishment to Juveniles (persons under 16 for offences punishable under the Code 
except offence under Chapter IV, in Sections 153-A and 505, offences punishable with death. 

(S. 5, Whipping Act). 

Detention in reformatories : Juvenile offenders sentenced to imprisonment may be 
sentenced to, and detained in a Reformatory School for a period of three to seven years, as 
provided for by Section 8 of Act, VIII of 1897. 

54 . Commutation of sentence of death: In every case in which 
sentence of death shall have been passed, the Federal Government or the 
Provincial Government of the Province within which the offender shall have 
been sentenced may, without the consent of the offender, commute the 
punishment for any other punishment provided by this Code: 
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’[Provided that, in a case in which sentence of death shall have been 
passed against an offender convicted for an offence of qetl, such sentence 
shall not be commuted without the consent of the heirs of the victim]. 

COMMENTS 

Federal or Provincial Government cannot press into service Jurisdiction conferred under 
Sections 401 and 402-B, Cr.P.C. to commute or remit sentence of convict in case where right 
of man is treated to be predominant. State, however, possess such right in cases of 
preponderance of right of Allah and composition being not permissible. P L D 1980 SCI. 

Commutation of sentences by Federal or Provincial Government, cannot press into 
service the jurisdiction conferred by Sections 401 and 402, Cr.P.C. or remit sentence of 
conviction in cases where right of man is treated to be predominant. P L D 1980 F S C 1. 

But it has to be noted that in case of complete pardon by the heirs of the Maqtool 
Qatal-i-amd the perpetrator of the offence is not absolved of his liability to Tazir, as he is not 
purged of the Zulm' which he had committed on the society by taking life of a Masoom-ud- 
Dan, i.e., a human being whose life was not legally forfeited to the State in punishment of a 
crime. P L D 1980 F S C 14. . 

55. Commutation of sentence of imprisonment for life : In every case 
in which sentence of imprisonment for life shall have been passed, the 
Provincial Government of the Province within which the offender, shall have 
been sentenced may, without the consent of the offender, commute the 
punishment for imprisonment of either description for a term not exceeding 
fourteen years: 

2 [Provided that, in a case in which sentence of imprisonment for life shall 
have been passed against an offender convicted for an offeoce punishable 
under Chapter XVI, such punishment shall not be commuted without the 
consent of the victim or, as the case may be, of his heirs.] 

COMMENTS 

Scope : Under this section the Provincial Government has power to commute the 
sentence of imprisonment for life to punishment for imprisonment of either description for a 
term not exceeding fourteen years without the consent of the prisoner 

Release after completion of 14 years aggregate imprisonment no vested right accrues in 
favour of a life convict to be released automatically and unconditionally. He can be released 
only in exercise of powers under Section 401. It is for Provincial Government to consider rolls 
of prisoners for necessary action under Section 401 for remission to be ordinary, special or 
amnesty remissions. N LR 1980 U C 381. 

In case of release after completion of 14 years aggregate imprisonment, no vested right 
accrues in favour of a life convict to be released automatically and unconditionally. He can be 
released only in exercise of powers under Section 401. It is for Provincial Government to 
consider rolls of prisoners for necessary action under Section 401 for remissions to be 
ordinary, special, or amnesty remissions N L R 1980 U C 361. 

1 . Proviso added by the Criminal Law (Amendment) Act, II of 1997. 

2. Proviso added by the Criminal Law (Amendment) Act, II of 1997. 
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o 1[55 ‘ A ; Say in9 for President prorogative : Nothing in Section fifty-four 
or Section fifty-five shall derogate from the right of the President to qrant 
pardons, reprieves, respites or remissions of punishment:] 

1 [Provided that such right shall not, without the consent of the victim or 

as the case may be, of the heirs of the victim, be exercised for any sentence 
awarded under Chapter XVI]. 

, 5 ®; Sentenc e of Europeans and Americans to penal servitude: [Rep. 

^ ri ™ inal Law (Extinction of Discriminatory Privileges) Act, 1949 (II of 
1950), Schedule.) 

57. Fractions of terms of punishment : In calculating fractions of terms 
of punishment, imprisonment for life shall be reckoned as equivalent to 
imprisonment for twenty-five years. 

COMMENTS 

A sentence for imprisonment for life means "a sentence of imprisonment for the whole of 
the ramaming period of the convicted person" natural life. There is no provision in the Penal 
code, Code of Criminal Procedure or the Prison Act, where under a sentence of life 
imprisonment, without any formal remission by the appropriate Government under Section 
401, Cr.P.C., can be automatically treated as one for a definite period. It was sometimes 
assumed that having regard to this Section, 20 years' imprisonment was equivalent 
transportation (now imprisonment) for life. A I R 1945 P C 64. 

Sentence of imprisonment for life means "for remaining span of natural life" of convict, 
accepted, however, as being of twenty years' duration. Period not curtailed by Rules of 1965 
Fourteen years' period is merely to serve as basis for calculated remissions. Convicts who 
have completed 14 years "including remissions of all kinds" are released by Provincial 
Government in exercise of powers conferred by the Criminal Procedure Code (V of 1898) 
Section 401 The convict cannot be detained for aggregate period exceeding twenty years No 
vested right in convict to be released after completion of fourteen years’ aggreqate 
imprisonment. Rule 22(2) is taken to apply to all convicts whether they have earned special 
remissions or ordinary remissions. P L D 1968 Lah. 1. K 

Life imprisonment is not same as transportation for life. Life imprisonment means 
imprisonment for 25 years, whereas transportation for life means 20 years’ riaorous 
imprisonment. P L D 1975 Lah. 481. y 

Sentences at one trlal-Maximum aggregate imprisonment : Sentences of 
imprisonment for different offences tried jointly ordered to run consecutively cannot exceed 
imprisonment for life, i.e., 25 years under Section 57, P.P.C. 1997 P Cr. L J 1043. 

Right of self defence : Scene of occurrence must have been well lit for the viewers to 
see the performance of the dancing girls. Dying declaration was duly corroborated by the 
ocular testimony of three eye-witnesses two of whom were injured which was further 
supported by the medical evidence, recovery of blood-stained articles from the place of 
occurrence and total absence of any reason for false implication. Right of self-defence was not 
available to accused. Convictions and sentences ordered to accused by Trial Court were 
upheld in circumstances. However, sentences of imprisonment directed by Trial Court to run 
consecutively were ordered to run concurrently in order to bring the same in accord with the 
provisions of Section. 35, Cr.P.C. and Section. 57, P P C. 1997 PCr.LJ 1043. 


1 Section 55-A ins. by A.O., 1937. 
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58. Offenders sentenced to transportation how dealt with until, 
transported : [Omitted by the Law Reforms Ordinance, XII of 1972, S. 2]. 

59. Transportation instead of imprisonment: [Omitted by the Law 

Reforms Ordinance, XII of 1972, S. 2]. 

60. Sentence may be (in certain cases of imprisonment) wholly or 
partly rigorous or simple : In every case in which an offender is punishable 
with imprisonment which may be of either description, it shall be competent to 
the Court which sentences such offender to direct in the sentence that such 
imprisonment shall be wholly rigorous, or that such imprisonment shall be 
wholly simple, or that any part of such imprisonment shall be rigorous and the 
rest simple. 

COMMENTS 

Scope : This section applies only to a case in which the offence is punishable with 
imprisonment of either description. It has no application to a case in which the offence is 
punishable with imprisonment for life which is a class of punishment different from 
imprisonment which is of two descriptions. Imprisonment for life is imprisonment of only one 
description, i.e., rigorous imprisonment. 

Where the offender is punishable with imprisonment some sentence of future 
imprisonment, even if it be till the rising of the Court, must be passed. A sentence of 
imprisonment for the period already passed in the lock-up is illegal. 5 Cr. L J 217. 

61. Sentence of forfeiture of property : [Repealed by the Penal Code 
(Amendment) Act, XVI of 1921, S. 4). 

62. Forfeiture of property, in respect of offenders punishable with 
death, transportation or imprisonment : [Repealed by the Penal Code 
(Amendment) Act, XVI of 1921, S. 4]. 

63. Amount of fine : Where no sum is expressed to which a fine may 
extend, the amount of fine to which the offender is liable is unlimited, but shall 
not be excessive. 


* 

.y 


COMMENTS 


The fine imposed should be such as is commensurate with the offence, the character 
and conduct of the accused, the circumstances leading to the commission of the offence, the 
degree of mens rea as well as with the financial circumstances of the accused. The fine should 
in no event be excessive or such as to make the accused feel that he is being persecuted 
instead of being prosecuted. A I R 1953 Hyd. 155. 

64. Sentence of imprisonment for non-payment of fine : In every 
case of an offence punishable with imprisonment as well as fine, in which the 
offender is sentenced to a fine, whether with or without imprisonment, 

and in every case of an offence punishable with imprisonment or fine, or 
with fine only, in which the offender is sentenced to a fine, 

it shall be competent to the Court which sentences such offender to 
direct by the sentence that, in default of payment of the fine, the offender shall 
suffer imprisonment for a certain term, which imprisonment shall be in excess 
of any other imprisonment to which he may have been sentenced or to which 
he may be liable under a commutation of a sentence. 
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COMMENTS 

Scope : Offences punishable with death are excluded from the operation of this section 

The wording of (this section).is not happy, but ..the Legislature intended by it to 

provide for the award of imprisonment In default of payment of fine In all cases in which fine 
can be Imposed. P L D 1968 Lah. 1124. 

Offence : This word here means anything punishable under the Code or any special or 
local law. 

Imprisonment as well as fine’ : The words as well as’ do not mean here and, as will 
be seen from the concluding words of the first clause, viz, whether with or without 
imprisonment. The words imprisonment as well as fine' include (a) offences punishable with 
imprisonment or fine in the alternative, and (b) offences punishable with imprisonment or fine, 
or both, cumulatively 

‘It shall be competent’ : It is not imperative to award a term of imprisonment in default 
of payment of the fine, (1B78) P R No. 30 of 1878, it is merely permissive. 

This section enables the Court in every case in which an offender is sentenced to fine to 
direct that in default of payment of the fine the offender shall suffer imprisonment. 
Imprisonment in default of payment of fine may be awarded even where the statute creating 
the offence provides only for the fine and not for imprisonment in default A I R 1957 S C 645. 

Section 64, Penal Code confers upon Court powers of imprisonment in default of 
payment of fine which often acts as a screw to make offender choose lesser of two evils. Trial 
Court should exercise a careful discretion in matter of super-imposing fines upon long 
substantive term of imprisonment. Imposition of fines on persons sentenced to death was held 
to be unnecessary. PLD 1979 Kar. 261. 

"As well as fine" : The words "as well as" do not mean here "and” as will be seen from 
the concluding words of the first clause, viz., whether with or without imprisonment' The 
words "imprisonment as well as fine’ include (a) offences punishable with imprisonments or 
fine in the alternative, and (b) offences punishable with imprisonment or fine, or both, 
cumulatively I L R 22 Mad. 238. 

In a case Lahore High Court held that no sentence in default of payment of fine was 
passed but it was directed that if the fine is not paid by the accused before the date fixed, 
warrant the issued for its realisation by sale and attachment of movable and immovable 
property of the accused PLD 1957 Lah. 142. 

Sentence of imprisonment in default of fine not to run concurrently with other 
sentence of imprisonment : A sentence of imprisonment in lieu of fine cannot be ordered to 
run concurrently with a substantive sentence of imprisonment. Section 64 of the P P C. permits 
two substantive sentences to run concurrently, but the sentence of imprisonment in lieu of fine 
has to be served out separately. That sentence cannot run concurrently with any other 
sentence of imprisonment. PLD 1958 Kar. 634. 

65. Limit to imprisonment tor non-payment of fine when 
imprisonment and fine awardable : The term for which the Court directs the 
offender to be imprisoned in default of payment of a fine shall not exceed one- 
fourth of the term of imprisonment which is the maximum fixed for the offence, 
if the offence be punishable with imprisonment as well as fine. 

COMMENTS 

Scope : This section applies to all cases where the offence is punishable with 
imprisonment as well as fine, i.e., cases where fine and imprisonment can be awarded, and 
also those where the punishment may be either fine or imprisonment, but not both. The only 
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cases that It does not apply to are those dealt with in Section 67 where fine only can be 
awarded. I L R 22 Mad. 238. 

Under this section the term of imprisonment In default must not exceed one-fourth of the 
maximum term of imprisonment fixed for the offence, if the offence is punishable with 
imprisonment as well as fine. P L D 1959 Lah. 851; P L D 1956 Dacca 108. 

Section 65 of the Penal Code lays down that the terms for which the Court directs the 
offender to be imprisoned in default of payment of a fine shall not exceed one-fourth of the 
terms of imprisonment which is the maximum fixed for the offence. The maximum term of 
imprisonment that can be awarded under Section 509, P.P.C. is one year and the Additional 
Sessions Judge was not competent to award rigorous imprisonment in default of payment of 
fine P L D 1959 (W.P.) Lah. 851. 

66. Description of imprisonment for non-payment of fine: The 

imprisonment which the Court imposes in default of payment of a fine may be 
of any description to which the offender might have been sentenced for the 
offence. 

COMMENTS 

Imprisonment awarded in default of payment of a fine may be of any kind which may be 
imposed for the offence. 

The imprisonment which the Court imposes in default of payment of a fine may be of 
any description to which the offender might have been sentenced for the offence. Since S. 509 
of the Penal Code. 1860, provides for simple imprisonment awarding rigorous imprisonment in 
default of payment of fine is not legal PLD 1952 Lah. 851; 1960 PLR W.P. 970. 

A Criminal Court is not competent to direct that sentences of imprisonment imposed for 
default in payment of fines should run concurrently. A I R 1937 Mad. 362. 

67. Imprisonment for non-payment of fine when offence punishable 
with fine only : If the offence be punishable with fine only, the imprisonment 
which the Court imposes in default of payment of the fine shall be simple, and 
the term for which the Court directs the offender to be imprisoned, in default of 
payment of fine, shall not exceed the following scale that is to say, for any term 
not exceeding two months when the amount of the fine shall not exceed fifty 
rupees, and for any term not exceeding four months when the amount shall 
not exceed one hundred rupees, and for any term not exceeding six months in 
any other case. 

COMMENTS 

Object : This section has no application to an offence punishable either with 
imprisonment or with fine, but not with both. It refers only to cases in which the offence is 
punishable with fine only. A sentence of imprisonment in default of payment of fine must be in 
accordance with the scale laid down in this section, but in the case of Magistrates the term 
imposed must not be excess of their powers under Section 32 of the Criminal Procedure Code. 

Where the trial Court imposed a fine but awarded no sentence in default of its payment 
the order being in contravention of this section was held to be not maintainable. 1975 
P Cr. L J 246. 

68. Imprisonment to terminate on payment of tine : The imprisonment 
which is imposed in default of payment of a fine shall terminate whenever that 
fine is either paid or levied by process of law. 
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69. Termination of imprisonment on payment of proportional part of 
fine : If, before the expiration of the term ot imprisonment fixed in default of 
payment, such a proportion of the fine be paid or levied that the term of 
imprisonment suffered in default of payment is not less than proportional to 
the part of the fine still unpaid, the imprisonment shall terminate. 


Illustration 

A is sentenced to fine of one hundred rupees and to four months' imprisonment in 
default of payment. Here, seventy-five rupees of the fine be paid or lev ied before the expiration 
of one month of the imprisonment. A will be discharged as soon as the first month has expired. 
If seventy-five rupees be paid or levied at the time of the expiration of the rirst month, or at any 
later time while A continues imprisonment. A will be immediately discharged. If fifty rupees of 
the fine be paid or levied before the expiration of two months of the imprisonment, A will be 
discharged as soon as the two months are completed. If fifty rupees be paid or levied at the 
time of the expiration of those two months, or at any later time while A continues in 
imprisonment, A will be immediately discharged. 

COMMENTS 

Fine not refundable even when full imprisonment undergone : If the fine is paid or 
levied while he is imprisoned for default of payment, his imprisonment will immediately 
terminate; and if a proportion of the fine be paid during the imprisonment, a proportional 
abatement of the imprisonment will take place. 

Where the accused was sentenced to a further term of imprisonment in default of 
payment of fine, and he paid a portion of the fine, but the fact was not made known to the 
jailor, and the accused underwent the full term of imprisonment, it was held that the Court had 
no power to order the fine to be refunded. The accused in such cases must apply to the 
Government. 4 Bom. H C R 37. 

70. Fine leviable within six years, or during imprisonment-Death not 
to discharge property from liability : The fine, or any part thereof which 
remains unpaid, may be levied at any time within six years after the passing of 
the sentence, and if, under the sentence, the offender be liable to 
imprisonment for a longer period than six years, then at any time previous to 
the expiration of that period; and the death of the offender dose not discharge 
from the liability of any property which would, after his death, be legally liable 
for his debts. 

COMMENTS 




Scope : This section prescribes the period of limitation within which fine may be levied. 
The procedure relating to the realisation of fine is provided in Section 386, Criminal Procedure 
Code. 

Imprisonment in default of fine does not liberate the offender from his liability to pay the 
full amount of fine imposed on him. Such imprisonment is not a discharge or satisfaction of the 
fine but is imposed as a punishment for non-payment or contempt or resistance to the due 
execution of the sentence. The offender cannot be permitted to choose whether he will suffer 
in his person or property and even when his person ceases to be answerable for the fine, his 
property will for a time continue to do so. The bar of six years may save the property of the 
accused but not his personal arrest. The liability for any sentence cf imprisonment awarded in 
default of payment of fine continues after the expiration of six years. 

The mere fact that a Magistrate has written off a fine as ir ecoverable, is no bar to his 
taking action to levy the fine within the time allowed by law, if it subsequently appears that the 
person from whom it was due has acquired the means of paying it. 26 A W N 275. 
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71. Limit of punishment of offence made up of several 
offences : Where anything which is an offence is made up o parts, of 
which parts is itself an offence, the offender shall not be punished with the 
punishment of more than one of such his offences, unless it be so expressly 

provided. 

Where anything is an offence falling within two or more separate 
definitions of any law in force for the time being by which offences are de ined 
or punished, or 

where several acts, of which one or more than one would by itself or 
ther. twelves constitute an offence, constitute, when combined, a different 
offence, 

the offender shall not be punished with a more severe punishment than 
the Court which tries him could award for any one of such offence. 

Illustrations 

(a) A gives Z fifty strokes with a stick. Here A may have committed the offence of 
voluntarily causing hurt to Z by the whole beating, and also by each of the blows which make 
up the whole beating. If A were liable to punishment for every blow, they might be imprisoned 
for fifty years, one for each blow. But he is liable only to one punishment for the whole beating 

(b) But if. while/* is beating Z. Y interferes, and A intentionally strikes Y, here, as the blow 
given to / is no part of the act whereby A voluntarily cause hurt to Z, A is liable to one 
punishment for voluntarily causing hurt to Z, and to another for the blow given to Y. 

COMMENTS 

Scope : This section governs the whole Code and regulates the limit of punishment in 
cases in which the greater offence is made up of two or more minor offences. It is not a rule of 
adjective law or procedure, but a rule of substantive law regulating the measure of punishment, 
and it does not, therefore, affect the question of conviction, which relates to the province of 
procedure. 

This section contemplates separate punishments for an offence against the same law 
and not under different laws. P L D 1968 S C 259. 

The intention expressed in this section is that a Court in awarding punishment 
thereunder should pass one sentence for either or one of the offences in question and not a 
separate one for each offence. 11 Cr. L J 415. 

This section does not control High Court s revisional power to enhance sentence. P L D 

1958 B J 5. 

The rules for assessment of punishment are laid down in Sections 71 and 72 of the 
Penal Code and Section 35 of the Criminal Procedure Code. Section 3 of the Code of Criminal 
Procedure provides that when a person is convicted at one trial two or more offences, the 
Court may. subject to the provision of Section 71 of the Penal Code, sentence him for such 
offences to the several punishments prescribed therefor which such Court is competent to 
inflict: and in the case of consecutive sentences, it shall not be necessary for the Court, by 
reason only of the aggregate punishment for the several offences being in excess of the 
punishment which it is competent to inflict on conviction of a single offence, to send the 
offender for trial by a higher Court. It, therefore enhances the ordinary powers of sentences 
given to Magistrates by Section 32, Criminal Procedure Code. 
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Accused causing both simple and grievous injuries punishable under Sections 324 and 
326, PPC., accused held could be convicted only under Section 326, P.P C. and given one 
sentence and not two convictions and two sentences. The question of punishment for several 
offences under Section 71 read with Sections 324 and 326 was examined by Nasir Aslam 
Zahid. J. while delivering Judgment he observed: "The appellant had caused both grievous 
and simple injuries to Hussain Bux and the learned Additional Sessions Judge, Hyderabad has 
convicted the appellant under both Sections 326 and 324, P P.C. and separate sentences have 
been awarded. The trial Court was clearly in error in giving two separate convictions and 
sentences for injuries given to Hussain Bux. Under the law, in these circumstances, the 
appellant could have been convicted only under Section 326, P.P.C. and given one sentence 
and not two convictions and two sentences under Section 71, P P.C. and the illustrations to 
this section leave no room for doubt on this point. 1981 P Cr. L J 812. 

Same acts constituting different offences : The same series of acts may constitute 
different offences. An accused cannot be punished at the same time lor committing an offence 
by fire with intent to destroy a wacehouse (Sec. 436) and for the offences of mischief. (Sec. 
425). Where a mother abandoned her child, with the intention of wholly abandoning it, and 
knowing that such abandonment was likely to cause its death, and the child died in 
consequence of the abandonment, it was held that she could not be convicted and sentenced 
under Section 304 and also under Section 317 but under Section 304 only. A person cannot be 
punished for rioting and also for being a member of an unlawful assembly; for rioting and for 
wrongful confinement, when the common object of the unlawful assembly is wrongful 
confinement; for culpable homicide and for being a member of an unlawful assembly armed 
with a deadly weapon, 7 W R 13, for dishonestly receiving stolen property (Sec. 411) and for 
assisting in the concealment of stolen property (Sec. 414). 4 M H C (Appxe) 13 for abducting 
a child with intent dishonestly to take movable property and also for the theft of a part of the 
movable property, which he intended dishonestly to take through means of the abduction. 7 
M H C 375. 

Sentence in case of conviction of accused in several offences at one trial : Person 
who was convicted under Sections 302 & 307, P.P.C. for murdering one and making 
murderous assault on the other was sentenced to imprisonment for life, i.e., 25 years’ rigorous 
imprisonment for murder and 7 years’ rigorous imprisonment for murderous assault. Such 
person who was sentenced for two counts, by virtue of proviso (a) to Section 35 of Criminal 
Procedure Code, 1898 aggregate sentence could not be ordered beyond imprisonment for life 
which meant that sentence which he had to undergo should not be beyond 25 years as he in 
same trial could not be sentenced for a longer period than imprisonment for life. 1997 PCr.LJ 
2020. 

Grievous injuries with sharp-edged weapon which could have easily resulted in 
death : Where the accused inflicted serious injuries with a Kulhari on the victim's head, which 
could have easily resulted in her death, and the accused was convicted both under Sections 
307 and 326 PPC and awarded separate sentences under the two offences : Held, that the 
accused could only be convicted either under Section 326. P.P.C. or under Section 307, 
P.P C but as serious injuries were caused on the head which could easily lead to death, it 
could be safely presumed that the accused had attempted to murder and conviction under 
Section 307, P P C., only was upheld and that under Section 326, P.P.C. set aside. P L D 1958 
B J 5. 

Same acts constituting offences under two different statutes : In a case in which the 
same acts constitute offences under two different statutes or the same acts constitute offences 
falling within two or more separate definitions of law, the person so accused cannot be made 
to suffer separate sentences for each of the said offences, although he may be convicted for 
the same. The imposition of two separate sentences in such cases even though they may have 
been made to run concurrently is illegal. P L D 1959 Dacca 931. 
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72. Punishment of person guilty of one of several offences, the 
judgment stating that it is doubtful of which : In all cases in which judgment 
is given that a person is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of these offences he is guilty, the 
offender shall be punished for the offence for which the lowest punishment is 
provided if the same punishment is not provided for all. 

COMMENTS 

Scope : The section applies where the law applicable to a certain set of facts is 
doubtful. The doubt must be as to which of the offences the accused has committed, not 
whether he has committed any. If the doubt is on a matter of fact, the accused must be 
acquitted. 8 Bom. I R 855. 

For a charge for offence falling under this section, reference may be made to Section 
236, Criminal Procedure Code, which prescribes the procedure for charging the accused in 
the alternative. Section 367, sub-section (3) of the same Code enables the Court to pass a 
judgment in the alternative. 

73. Solitary confinement : Whenever any person is convicted of an 
offence for which under this Code the Court has power to sentence him to 
rigorous imprisonment, the Court may, by its sentence, order that the offender 
shall be kept in solitary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exceeding three months in the 
whole, according to the following scale, that is to say-- 

a time not exceeding one month if the term of imprisonment shall not 
exceed six months; 

a time not exceeding two months if the term of imprisonment shall 
exceed six months and shall not exceed one year; 

a time not exceeding three months if the term of imprisonment shall 
exceed one year. 

COMMENTS 

Principle and Scope : Solitary confinement with or without labour as entirely secludes 
the prisoner both from sight of, and communication with, other prisoner. This section gives the 
scales according to which solitary confinement may be inflicted. Under this section solitary 
confinement can only be inflicted where the Court has power to sentence an offender to 
rigorous imprisonment. 

Solitary confinement amounts to keeping the prisoner thoroughly isolated from any kind 
of intercourse with the outside world. It is inflicted in order that a feeling of loneliness may 
produce wholesome influence and reforrrw the criminal. It can be awarded by way of 
punishment on conviction and not during inquiry and before judgment is pronounced. P L D 
1974 Lah. 120. 

Solitary confinement is a serious deprivation. Blindfolding, confinement in a dark 
unhealthy underground cellar, refusal of allow talk with anybody or to see relatives, etc., may 
amount to torture, at least mental if not physical. Solitary confinement is prohibited unless 
inflicted by way of punishment in accordance with law. 

Offence for which under this Code the Court has power to sentence him f° 
rigorous imprisonment : A sentence of solitary confinement can be inflicted only for offences 

under the Penal Code. It cannot be awarded for offences under special or local Acts. A I P 
1924 Lah. 667. 
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Any portion : The words "any portion" imply that the solitary confinement if inflicted for 
the whole term of imprisonment is illegal. Z Beng. L R 49. 

In the case of simultaneous convictions, the awards of separate terms for imprisonment, 
which in the aggregate exceed three months, is legal, but as a matter of practice, a sentence of 
more than three months’ solitary confinement is not passed on a person convicted at one trial 
of more offences than one. 7 P R 1897. 


‘Solitary confinement for imprisonment in lieu of fine’ : Solitary confinement cannot 
be awarded in lieu of fine as part of the imprisonment. As a matter of practice solitary 
confinement should be imposed in most exceptional cases of unparalleled atrocity or brutality. 

26 PR 1873. 

74. Limit of solitary confinement : In executing a sentence of solitary 
confinement, such confinement shall in no case exceed fourteen days at a 
time, with intervals between the period of solitary confinement of not less 
duration than such periods, and when the imprisonment awarded shall exceed 
three months, the solitary confinement shall not exceed seven days in any one 
month of the whole imprisonment awarded, with intervals between the periods 
of solitary confinement of not less duration than such periods. 

75 Enhanced punishment for certain offenders under Chapter XII or 
Chapter XVII after previous conviction : Whoever, having been convicted - 

(a) by a Court in Pakistan of an offence punishable under Chapter XII or 
Chapter XVII of this Code with imprisonment of either description for a 
term of three years or upwards, or 

(b) [Omitted by the Federal Laws (Revision and Declaration), Ordinance, 
XXVII of 1981], 

shall be guilty of any offence punishable under either of those Chapters with 
the imprisonment for the like term, shall be subject for every such subsequent 
offence to imprisonment for life, or to imprisonment of either description for a 
term which may extend to ten years. 

COMMENTS 

Object : The object of this section is to provide for an additional sentence, not for a less 
severe sentence on a second conviction. Recourse should not be had to it if the punishment 
provided for the offence is itself sufficient. A I R 1943 Cal. 25. The section only enables a Court 
to pass a sentence commensurate with the gravity of the offence. AI R 1920 Pat. 526. 

Scope ‘ This section applies to cases in which it is intended to pass sentences more 
severe than those provided in the Code for the particular offence charged. But that does not 
involve a complete exclusion from consideration of previous convictions in cases where it is 
not intended or possible to exceed the limits fixed by the Code. (1928) 6 Rang. 391. 

Mere admission of accused without proof of prosecution evidence of previous 
conviction is not enough : Where provision of Section 511, Cr.P.C., had not been compied 
with and there was not a word in the prosecution evidence about the previous conviction of the 
accused who had been only put a question regarding his previous conviction in the course of 
his examination under Section 342, Cr.P.C., which question he had answered in the aff.rma ive. 
The enhanced sentence in terms of Section 75. P.P.C., was not in accordance with law. 
Section 511 of the Code of Criminal Procedure requires that evidence of previous conviction 
should be adduced by the production of one of the certificates or documents mentioned in 
clauses (a) and (to) of that section, through the hands of a witness. This procedure was not 
observed in this case Unless some evidence is tendered by the prosecution to indicate that 
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the accused has a previous conviction against him which renders him liable to enhanced 
punishment no occasion in law can arise to put a question in respect of it to the accused. It is 
onlv the appearance of something in the prosecution evidence which can give an occasion to 
the Court to put questions to the accused at the time of his examination under Section 342, 
Cr P C., it Is not correct to invoke the aid of Section 75, P.P.C., for imposing enhanced 
punishment if that section is added to the charge without compliance with the requirements of 
Section 511, Cr.P.C., even admission of previous conviction by the accused is not sufficient, if 
previous conviction has not been deposed to by any of the prosecution witnesses and one of 
the certificates or documents mentioned in Section 511, Cr.P.C., has not been produced. 
PLD 1959 Pesh. 6. 

Previous conviction : The previous conviction can be proved by admission of fact by 
the accused. Sentence under Section 75 may be based on such admission. PLD 1961 Dacca 
307. It has been held that Section 75 cannot be made applicable to a mere attempt to commit 
the offence. 1968 P Cr. L J 1857. 

The accused’s admission of previous convictions dispenses with necessity of 
independent proof of same under Section 511, Cr.P.C. PLD 1958 Lah. 421. 

Charge mentioned only one previous conviction but Court while assessing quantum of 
sentence taking into consideration eleven previous convictions. Sentence was reduced on 
appeal by the High Court. PLD 1960 Lah. 416. 

Enhanced punishment after previous conviction : Previous conviction of an accused 
in cases of similar kind can be taken into consideration for imposing enhanced punishment 
under the provisions of Section 75, P.P.C. and in this connection either coipes of judgments 
previously convicting the accused or a list of the same can be produced in evidence. 1995 P 
Cr. L J 140. 

The Lahore High Court lays down the following procedure when a previous conviction is 
to be proved. When it is proposed to charge an accused person with previous convictions 
under this section, no evidence on the point should be led before the charge is framed. The 
accused should not be questioned about his previous convictions when examined under 
Section 342, as clearly that is only for the purpose of enabling him to explain matters 
appearing in evidence against him and his previous convictions should not have appeared in 
evidence against him at this stage. When, however, the Magistrate considers it fit to frame a 
charqe under Section 254 in respect of the substantive offence, he should then have recourse 
to Section 221(7) and in that charge should include the previous convictions. He should then 
ask the accused to plead to that charge making it clear to him that he is pleading to the 
previous convictions distinctly from the original offence. Then comes Section 225-A and under 
that section if the accused admits his previous conviction or convictions, they do not have to 
be proved separately and the Magistrate can take them into consideration in convicting and 
sentencing him for the main offence. If, however, the accused does not admit his previous 
convictions the Magistrate has to proceed to judgment of the substantive charge and if that is 
a judqment of conviction, he is then to take evidence according to law. i.e., under Section 511 
of the Code as to the previous convictions and then come to a separate finding upon them 
after which he will pass the proper sentence under the substantive section read with this 
section. A I R 1943 Lah. 477. 

Enhanced punishment : Accused from whom heroin weighing 16 grams was 
recovered was tried for offence and Trial Court convicted and sentenced him under Art. 4 as 
well as under Art 24 of the Order being a previous convict. List of cases which previously were 
instituted against accused in which he was convicted and sentenced, was produced by 
prosecution in evidence. Accused in his deposition under Section 342. Cr.P.C. was asked 
question about his previous conviction and his reply was in affirmative. Accused also made a 
deposition on oath wherein he admitted that he was convicted and fined in 19 cases previously 
and most of them were of similar kind. Previous conviction of an accused in cases of simila r 
kind could be taken into consideration under Section 75, P.P.C. and in that connection either 
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copies of judgments whereby accused was previously convicted and sentenced could be 
produced in evidence or a list of same could be produced. Such procedure having been 
adopted in the case, noh-disclosure of previous conviction of accused in charge-sheet, was 
not such an illegality or irregularity which could have caused any serious prejudice to accused 
especially when he himself had admitted his previous conviction. Enhanced punishment on 
ground of previous conviction, was rightly awarded to accused, in circumstances, 1996 
PCr.LJ 1218. 

Enhanced punishment due to previous conviction-Validity : List of cases in which 
the accused had been previously convicted and sentenced for similar offences had been 
produced in evidence in the Trial Court. Accused in his deposition under Section 342, Cr.P.C. 
as well as on oath had also admitted his previous convictions. Non-mention of previous 
conviction of the accused in the charge-sheet was not such an illegality or irregularity so as to 
cause any serious prejudice to him in defending himself as he had been asked such question 
in both of his aforesaid depositions where he had admitted his previous convictions. 
Convictions and sentences awarded to accused were upheld in circumstances. 1995 P Cr. L J 
140. 

Three conditions : To bring an offence within the terms of the section three conditions 
must be fulfilled 

(1) The offence must be one under either Chapter XII or XVII of the Code. 

(2) The previous conviction must have been for an offence therein punishable with 
imprisonment for not less than three years. 

(3) The subsequent offence must also be punishable with imprisonment for not less than 
three years. 

It is not necessary that the previous or subsequent sentence should not be less than 
three years. What the section requires is that the offence committed by the accused should be 
punishable with imprisonment extending to three years or more and not that he would have 
been punished to that term. 

‘Subsequent offence’ : These words mean an offence committed subsequently to the 
previous conviction. A person is not liable to enhanced punishment under this section unless 
the subsequent conviction is for an offence committed after the previous conviction. P L D 

1961 Dacca 307. 

Previous conviction in foreign territory : A previous conviction of an accused person 
in foreign territory cannot be proved against him under this section. 17 P R 1913. A State, the 
Courts of which are not under the authority of the Federal or Provincial Government, is a 
foreign territory. 21 Cr. L J 144. 

Attempt : This section does not apply to cases of attempts not specially made offences 
in Chapters XII and XVII of the Code, nor to cases of offences which fall under Section 511 of 
the Code. 

Abetment : The previous conviction of an accused for an offence under Chapters XII 
and XVII cannot be taken into consideration at a subsequent conviction tor abetment of an 
offence under those Chapters for the purpose of enhancing punishment under this section. 10 
Bom. L R 26. 
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CHAPTER IV 


GENERAL EXCEPTIONS 

This Chapter deals with exceptions to criminal liability In general, Ae., such as are of 
aeneral application to the cases envisaged. According to Article 121 of Qanun-e-Shahadat, 
?984 when a person is accused of any offence the Court shall presume that his case is not 
covered by any of those exceptions. If the accused takes shelter behind any of these 
circumstances the burden will lie upon him to prove such exceptional 

in his favour. These exceptions it may be noted are not exhaustive There are ma y >ther 
special exceptions and provisos of sections which also deal with excep y 

exceptions dealt with in this Chapter are detailed below 

(S. 76). 
(S 77). 
(S. 78). 
(S. 79) 
(S 80). 
(S. 81). 
(S 82). 
(S. 83). 
(S. 84). 
(S. 85) 




(1) Act of a person bound by law to do a certain thing. 

(2) Act of a Judge acting judicially. 

(3) Act done pursuant to an order or judgment of a Court. 

(4) Act of a person justified or believing himself justified, by law. 

(5) Accident in doing a lawful act. 

(6) Act likely to cause harm done without criminal intent to prevent other harm. 

(7) Act of a child under 7 years. 

{8) Act of a child above 7 and under 12 years, but of immature understanding. 
(9) Act of a person of unsound mind. 


(10) Act of an intoxicated person. 

(11) Act not known to be likely to cause death or grievous hurt done by consent of the 

sufferer. ($• 87). 

(12) Act not intended to cause death done by consent of sufferer. (S. 88). 

M3) Act done in qood faith for the benefit of a child or an insane person by or by the 
1 -(S. 89). 


consent of guardian. 

(14) Act done in good faith for the benefit of a person without consent. 

(15) Communication made in good faith to a person for his benefit. 

♦ ▼ 

(16) Act done under threat of death. 

1 17) Act causing slight harm. 

(18) Act done in private defence. 


(S. 92). 
(S 93). 
(S. 94). 
(S 95). 
(Ss. 96-106). 

Burden of proof : The burden cast on the accused under Article 121 of Qanun-e 
Shahadat. 1984 cannot be as heavy as the burden that rests on the prosecution. The plea of 
the accused may not be established and yet it may create a reasonable doubt in regard to his 
guilt It cannot be said that because under Article 121 of Qanun-e-Shahadat. 1984, the burden 
of proving is on the accused and he has not discharged that burden, but has only raised a 
reasonable doubt, the Court has to convict him in spite of the existence of such a doubt The 
case is to be decided on the entire evidence and not on the special pleading. P L D 1953 F C 
93. 

While the Court shall presume the absence of circumstances bringing the case within 
any of the Exceptions, there will be cases in which the accused may not have succeeded in 
affirmatively proving the existence of those circumstances, and yet on examining the 
proi-.rcution case side by side with the defence a reasonable doubt might be created in the 

80 
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mind of the Judge regarding the guilt to the accused. The benefit of it will go to the accused 
whether as a matter of right or of prudence, for the burden to prove all the ingredients of a 
crime remains on the prosecution from the beginning to the end. P L D 1957 Lah. 31. 


In another case the Supreme Court of Pakistan has held that subject to certain 
exceptions, the most important of which is to be found in Article 121 of Qanun-e-Shahadat, 
1984, the admitted and otherwise firmly established principle being that before the prosecution 
can ask for a conviction of a criminal offence, it is its duty to prove each ingredient of the 
offence beyond a reasonable doubt. P L D 1956 S C (Pak.) 417. 

76. Act done by a person bound, or by mistake of fact believing 
himself bound, by law : Nothing is an offence which is done by a person who 
is, or who by reason of a mistake of fact and not reason of a mistake of law in 
good faith believes himself to be, bound by law to do it. 

Illustrations 

(a) A, a soldier, fires on a mob by the order of his superior officer, in conformity with the 
commands of the law. A has committed no offence. 

(b) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, and, after 

due enquiry, believing Z to be Y, arrests Z. A has committed no offence. 

COMMENTS 

This section excuses a person who has committed an offence, under a misconception 
of facts, which led him to believe in good faith that he was committed by law to do it. An Act 
done by mistake of fact is good faith and not by reason of a mistake of law has been given 
exemption from penal action. The maxim "ignorantia facet excusat ", r ignoralia juris non- 
excusat" is the basis of this section. It means ignorance of fact excuses; ignorance of law does 
not excuse. The principle enunciated in this section admits of no exception. 

To bring within the immunity, it has to be proved that 

(1) The person was either bound by law to do that act. 

(2) By mistake of fact and not by mistake of law, he is good faith, believed himself to be 

bound by law to do that act. 

Mistake of Fact : Mistake is a slip made out by chance and not by design. Mistake may 
be said to be some unintentional act, omission or error arising from ignorance, forgetfulness or 
misplaced confidence. It is an erroneous mental condition caused by misunderstanding of 
truth and while acting on it a wrongful act is committed. 

Mistake of fact is a good defence although mistake of law is not accepted as defence. 
Mistake of law ordinarily means as to the existence or otherwise of any law on a relevant 
subject as well as mistake as to what the law is. 

To entitle a person to claim the benefit of this section, it is necessary to show the 
existence of a state of facts which would justify the belief in good faith, interpreting the latter 

expression with reference to Section 52.that the person to whom the order, was given was 

bound bv law to obey it Thus in the case of a soldier, the Penal Code, does not recognize the 
mere duty of blind obedience to the commands of a superior as sufficient to protect him from 
the penal consequences of his act. In certain cases, however, a soldier receives protection 
under Section 132 of the Criminal Procedure Code. 


‘Believe to be bound by law’ : This section provides that act done by a person who 
believes himself to be bound by law to do it commits no offence if it is done by mistake of fact. 
It may be added that the exception has been given to the act done by mistake of fact and not 
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to the act done by mistake ol law As such a person who Is not a^y^nd by law to do 
certain act but ho believes to be so bound and that bondage he holds In good lalth under a 
mistake of fact, he Is entitled to the protection granted by this section. 

Obedience to an Illegal order can only be used In mitigation of punishment, but cannot 
be used as a complete defence. P L D 1959 Lah. 541. 

A constable was placed on duty for the express purpose of preventing the stolen 
property from being carried away and on seeing tfie complainant on an early morning carrying 
away three pieces of cloth under his arm, he arrested him, suspecting the c o i a > stolen 
property Later the Inspector of Police released him, and thereafter he prosecuted him for 
wrongful confinement. It was held that the constable acted under a bona fide belief arid was 
entitled to acquittal I L R 12 Bom. 377. 

Even when a soldier obeys the order of a superior officer, if the order is obviously 
improper or illegal, the soldier is not excused even though he may be put in the awkward 
predicament of choosing whether he will risk being shot by the orders of a Court Martial for nor 
obeying the orders or being hanged by the Criminal Court for murder, for obeying the order of 
the superior officer. A I R 1940 Lah. 210. 

77. Act of Judge when acting judicially : Nothing is an offence which is 
done by a Judge when acting judicially in the exercise of any power which is, 
or which in good faith he believes to be, given to him by law. 

COMMENTS 

Scope : This and the next section protect judicial officers and their ministerial officers 
from criminal process just as the ‘Judicial Officers' Protection Act protects them from civil 
liability 

Two ingredients must be brought out by a person who acts as Judge while acting 
judicially to avail the protection provided by this section. These are : 

(1) When the act is done in exercise of powers given by law. 

(2) When the act is done in good faith to be in exercise of such powers. 

Under this section a Judge is exempted not only in those cases in which he proceeds is 
irregularly in the exercise of a power which the law gives to him, but also in cases where he, in 
good faith, exceeds his jurisdiction and has no lawful power. 

78. Act done pursuant to the judgment or order of Court : Nothing 
which is done in pursuance of, or which is warranted by the judgment or order 
of a Court of Justice, if done whilst such judgment or order remains in force, 
is an offence, notwithstanding the Court may have had no jurisdiction to pass 
such judgment or order, provided the person doing the act in good faitn 
believes that the Court had such jurisdiction. 

COMMENTS 

Object : This section affords protection to officers acting under the authority of a 
judgment or order of a Court of justice. It differs from Section 77 on the question 0 
jurisdiction Here, the officer is protected in carrying out an order of a Court which may hav 
no jurisdiction at all. if he believed that the Court had jurisdiction; whereas under Section 7 
the Judge must be acting within his jurisdiction to be protected by it. 

The difference between this section and the last previous section is of jurisdiction. It ^ 
down that nothing is an offence which is done in pursuance of the judgment or order o' 
Court of justice even if the Court had no jurisdiction to pass that order which the P ers 
earned out The judgments and orders of the Courts, in other words, can be acted up 
jjrovicJed the act is done in good faith believing that the Court had jurisdiction. 
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Mistake of law can be pleaded as a defence under this section. 

79. Act done by a person justified, or by mistake of fact believing 
himself justified, by law : Nothing is an offence which is done by any person 
who is justified by law, or who by reason of a mistake of fact and not by 
reason of a mistake of law in good faith, believes himself to be justified by law, 
in doing it. 

Illustration 

A sees Z commit what appears to A to be a murder. A, in the exercise, to the best of his 
judgment, exerted in good faith of the power which the law gives to all persons of 
apprehending murders in the act, seizes Z, in order to bring Z before the proper authorities. A 
has committed no offence, though it may turn out that Z was acting in self-defence. 

COMMENTS 

Scope : This section deals with cases in which a person acts in the belief that he is 
justified by law to do act. This section is not exhaustive. These are cases in which intention and 
knowledge are ingredients of the offence and have to be established either by evidence or 
legal inference which do not necessarily come within the ambit of this section A I R 1943 Lah 
208. 

‘Mistake of Fact’ : Mistake’ is not mere forgetfulness. (1891) 1 Q B 417. It is a slip 
"made, not by design, but by mistake". (1894) 65 L J Q B 73. Honest and reasonable mistake 
stands in fact on the same footing as absence of a reasoning faculty, as in infancy or 
perversion of that faculty, as in lunacy. (1889) 23 Q B D 168. 

‘Mistake of Law' : Mistake in point of law in a criminal case is no defence. Mistake of 
law ordinarily means mistake as to the existence or otherwise of any law on a relevant subject 
as well as mistake as to what the law is. A I R 1950 Cutt. 75. 

The Penal Code does not exempt an act done under a mistake of law from the operat'on 
of the Penal Law. Mistake of law is no defence even it committed in good faith P L D 1962 
Lah. 558. IV 

A person is entitled to cut off those portions of the tree growing on his neighbour’s land 
which overhang his land. As he is justified by law in doing such an act it does not. by virtue of 
this section amount to an offence of mischief punishable under Section 42 P L D 1958 Lah 

747 ♦ XNx 

It is well settled that obedience to an unlawful order does not exonerate of excuse a 
person who commits an offence as a consequence of such order If the commands are 
obviously illegal an inferior would be justified in refusing to execute such commands P L D 

1970 Kar. 261. 

Whenever the question of justification of an offence either due to mistake of fact or 
mistake to law arise, the guiding rules are : (1) that when an act is in itself plainly criminal, and 
is more severely punishable if certain circumstances co exist ignorance of the existence of 
such circumstances is no answer to a charge for the aggravated offence (2) That where an act 
is pnma facie innocent and proper, unless certain circumstances co exist, then ignorances of 
such circumstances is an answer to the charge (3) That the state of the defendant s mind 
must amount to absolute ignorance of the existence of the circumstances which alters the 
character to the act, or to a belief in its non existence (4) Where an act which is in itself wrong 
ls under certain circumstances criminal, person who does the wrong act cannot set up as a 
defence that he was ignorant of the facts which turned the wrong into a crime (5) Where 
statute makes it penal to do an act under certain circumstances, it is a question, upon the 


Scanned by CamScanner 



84 


Pakistan Penal Code, 1860 


[S. 80j 


. ^ (ho nartimiar statute whether the responsibility of ascertaining that the 
circumstances exist £ thrown upon the person who does the act or not. to the former case hf 
knowledge is immaterial. 

Act of State : As act of State is an act injurious to the person or to the property of some 
person who is not at the time of that act a subject of theGovernmenb whichacns done^ 

representative of the Government's authority, civil or military, a State can aoolv oni 

or subsequently ratified by the Government The doctrine as to the 

to acts which affect foreigner and which are done by the orders o’withthe raitrfica on of the 
Government. As between the State and its subje, k there can be n0 "9 1 *1 a ^ i ° f 

State. Court of Law are established for the express | orpose of limiting the public authority in its 

conduct towards individuals. 

It is well settled that obedience to an unlawful order does not exonerate or excuse a 
person who commits an offence as a consequence of such order. If the commands are 
obviously illegal an inferior would be justified in refusing to execute such command. P L D 
1970 Kar. 261. 

Liability of private persons : Private persons acting under Sections 43, 59, 77 and 78 
of the Criminal Procedure Code will be protected under this section. 

80. Accident in doing a lawful act : Nothing is an offence which is done 
by accident or misfortune, and without any criminal intention or knowledge in 
the doing of a lawful act in a lawful manner by lawful means and with proper 
care and caution. 

Illustration 

A is at work with a hatchet; the head flies off and kills a man who is standing by Here if 
there was no want of proper caution on the part of A, his act is excusable and not an offence 

COMMENTS 

Scope : This section exempts the doer of an innocent or lawful act in an innocent or 
lawful manner and without any criminal intention or knowledge from any unforeseen evil result 
that may ensue from accident or misfortune. The essence of the exemption is the complete 
absence of criminal intention or knowledge. 

‘Accident’ : An effect is said to be accident when the act by which it is caused is not 
done with the intention of causing it, and when its occurrence as a consequence of such act is 
not so probable that a person of ordinary prudence ought, under the circumstances in which it 
is done, to take reasonable precautions against it. The effect is said to be accidental when the 
act by which it is caused is not done with the intention of causing it and when its occurrence 
as a consequence of such act is not so probable that a person of ordinary prudence ought 
under the circumstances in which it is done, to take reasonable precautions against it An 
injury is said to be accidental when it is neither wilfully nor negligently caused. Again where 
two players engaged themselves in a dual and while the bout was going on one of the 
wrestlers was thrown by the other with the result that his head was hit by a stone and a fracture 
in the skull was caused which resulted in his death It was held that the injury was caused 
accidentally and without any criminal intention as there was no proof of any foulplay and a 5 
such accused could not be held guilty. There was an implied consent on the part of each to 
suffer accidental injury. An accident is something that happens out of the ordinary cause o' 
things 1968 LR3CP 313. 

Deceased had been accidentally hit by the fire of accused's rifle which fell down due to 
jerk caused by the start of the vehicle all of a sudden. No element of, criminal intention o f 
mistake of act was found on the part of the accused and he was protected under Section 8° 
p p C Defence version when kept in juxtaposition with the prosecution story appeared to & 
more probable Accused was acquitted on benefit of doubt in circumstances 1996 M L D 9 l9 
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A b| g party went for shooting pigs. A bear rushed towards the accused who fired at it 

Mse'w!Ts ofa^acddem n but h nofone" ! h ® 'h 9 °' m T ber of the party " was held that ,he 

“qumi A I R 1M7 Uh. 889 °' ^ ° f ne9 " 9eM shoo,in9 and the accusad " aa 

Burden of proof .- According to this section nothing is an offence which is done bv 
accident onriisfortune and without any criminal intention or knowledge, in the doing of a lawful 
act .n a lawful manner by lawful means and which proper care and caution The burielTof 

wit 0 Nn?hP n ^iPwo d f?iv nS m f nt,0 |2 e 1 d ab ™e is on the accused who wishes to bring his case 
within the purview of this section. P L D 1953 Lah. 34. 

81. Act likely to cause harm, but done without criminal intent, and to 
prevent other harm : Nothing is an offence merely by reason of its being 
done with the knowledge that it is likely to cause harm, if it be done without 
any criminal intention to cause harm, and in good faith for the purpose of 
preventing or avoiding other harm to person or property. 

Explanation : It is a question of fact in such a case whether the harm to 
be prevented or avoided was of such a nature and so imminent as to justify or 

excuse the risk of doing the act with the knowledge that it was likely to cause 
harm. 

Illustrations 

(a) A, the captain of a steam vessel, suddenly and without any fault or negligence on his 
part, finds himself in such a position that, before he can stop his vessel, he must inevitably run 
down a boat 8, with twenty or thirty passengers on board, unless he changes the course of his 
vessel, and that, by changing his course, he must incur risk of running down a boat C with only 
two passengers on board, which he may possibly clear. Here, if A alters his course without any 
intention to run down the boat C and in good faith for the purpose of avoiding the danger to 
the passengers in the boat 8, he is not guility of an offence, though he may run down the boat 
C by doing an act which he knew was likely to cause that effect, if it be found as a matter of 
fact that the danger which he intended to avoid was such as to excuse him incurring the risk of 
running down C. 

( b) A, in a great fire, pulls down houses in order to prevent the configration from 
spreading. He does this with the intention in good faith of saving human life or property. Here, 
if it be found that the harm to be prevented was of such a nature and so imminent as to excuse 
A's act, A is not guilty of the offence. 

COMMENTS 

In order to attract this section it should be shown that the Act complained of was done, 
ln good faith in order to prevent or avoid harm to the person or property of another. 

An act which would otherwise be a crime may in some cases be excused if the person 
accused can show that it was done only in order to avoid consequences which could not 
otherwise be avoided, and which, if they had followed, would have inflicted upon him or upon 
others whom he was bound to protect inevitable and irreparable evil, that no more was done 
than was reasonably necessary for that purpose and that the evil inflicted by it was not 
disproportionate to the evil avoided. 

Without any criminal intention : Under no circumstances can a person be justified in 
•ntentionally causing harm but if he causes the harm without any criminal intention, and 
merely with the knowledge that it is likely to ensue, he will not be held responsible for the result 
^f his act. provided it be done in good faith to avoid or prevent other harm to person or 
Property. 
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, . .• ♦ tn nrpvpnt their houses from imminent danger of 

Accused party for immediate necess V P ter erect i n g a banna. Complainant pan y 

being washed away oi getting submerged by’ causing two deaths and injuries to 

trying to demolish such banna Unnecessary and reasonable 

others. Accused party not found to hav ® f™ R1 ^d they were, therefore not liable for 

The accused's action was protected under Sectio injuries. P L D 1979 Lah. 711 (2). 

offences of murder, attempt to murder and causing g J 

, , , . * , r'rirr.inoi h iricnri irtpnrG that no crime is committed unless it 

It is one of the doctrines of Criminal Jurisprudence uiai opr ,. n 

is with a criminal intention, in other words action is not an hpfore it exists in fact the 

committing the act is innocent. An act is intentional if it exis s 3 rr nmoanied the criminal 

idea realising itself in the fact because of fhe desire by whlch '‘^ SnaMnientonThS 

intention in the fact because of the desire by which it is accompanied , without iust causp 

means the purpose or design of do.ng an act forbidden by the Criminal Law withou jus cause 

or excuse is P di«erent from motive for that act. 34 Cr. L J 1055. By a motive is meant anything 
that can contribute to give birth to, or even to prevent, any kind of action Motivei may serve as 
a clue to the intention; but although the motive be pure, the act done under it may be criminal 
Purity of motive will not purge an Act of its criminal character. 

The Penal Code does not make mens rea an essential ingredient of every offence 
created by it, as there are various sections which define of offences which do not make 
criminal intention an essential element of the offence and use words like knowledge, 
voluntariness, dishonest or fraud, etc., to indicate the state of mind giving birth to the offence. 

The following kinds of offences are held to be offences wherein criminal intention is not 
an essential ingredient 

(1) cases not criminal in any real sense but which in the public interest are prohibited 
under a penalty; 

(2) public nuisances; and 

(3) cases criminal in form but which are really only a summary mode of enforcing a civil 
right 


Every ingredient of the offence is stated in the definitions. 

‘Preventing.harm to person or properly’ : This is the case in which evil is done to 

prevent a greater evil. It is to this ground of justification that we must refer the extreme 
measure which may become necessary on occasions of contagious diseases, seiges, famines, 
tempests, or shipwrecks. It is a question of fact in each case whether the harm to be avoided 
was of such a nature as to justify the doing of the Act with the knowledge that the act would 
cause harm. 

A military sentry was placed near a fire to guard the property. A Head Constable, not in 
uniform, came to the fire and wished to force his way past the military sentry, who not knowing 
who he was, kicked him. It was held that the sentry was protected under this section as he 
acted to prevent greater harm. I L R 17 Bom. 626. 


82. Act of a child under seven years of age : Nothing is an offence 
which is done by a child under seven years of age. 

COMMENTS 


Under the age of seven years no infant can be guilty of a crime; for, under that age 
'nlant is by presumption of law, doli incapax. and cannot be endowed with any discretion H 

Tacro In Were 3 Child Under seven years °' a 9 e ' ,he proof of that fact would if 

racto an answer to the prosecution. 22 W R 27 (Cr.). 
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Though a child below 7 years of age is incapable of committing an offence, an adult 
may employ the child as an agent to commit a crime. In such a case the adult will be liable as 
an abettor. Section 108, Exql. 3, illus. (a) & (b). 

The accused purchased two pieces of cloth for Six Paisa, from a child aged six years, 
valued at 95 Paisa, which the child had taken from the house of a third person. It was held that, 
assuming that a charge of an offence of dishonest reception of property (Sec. 411) could not 
be sustained owing to the incapacity of the child to commit an offence, the accused was guilty 
of criminal misappropriation if he knew that the property belonged to the child’s guardians and 
dishonestly appropriated it to his own use. (1886) 1 Weir 470. 

83. Act of a child above seven and under twelve of immature 
understanding : Nothing is an offence which is done by a child above seven 
years of age and under twelve, who has not attained sufficient maturity of 
understanding to judge of the nature and consequences of his conduct on 
that occasion. 

COMMENTS 

Scope : This section deals with children above the age of seven yea^s, but less than the 
age of twelve years and qualifies their exemption with condition that they would be exempted if 
they have not attained sufficient maturity of understanding to judge of the nature and 
consequences of their conduct at the time when they committed the crime, because if the 
child of this age has attained the maturity of understanding of an adult person, then the legal 
presumption that a person intends the natural consequences of his action would arise against 
him 

Where the accused, a boy over eleven years, but below twelve years of age, picked up 
his knife and advanced towards the deceased with a threatening gesture, saying that he would 
cut him to bits, and did actually cut him, his entire action can only lead to one inference, 
namely that he did what he intended to do and that he knew all the time that blow inflicted with 
a kathi (knife) would effectuate his intention. A I R 1950 Butt. 292. 

It is not necessary for the prosecution to lead positive evidence to show that an accused 
person below twelve years of age had arrived at sufficient maturity of understanding within the 
meaning of Section 83 of the Penal Code. It would be permissible to arrive at that finding even 
on a consideration of the circumstances of the case. P L D 1949 Lah. 372. 

^ 84. Act of a person of unsound mind : Nothing is an offence which is 
done by a person who, at the time of doing it, by reason of unsoundness of 
mind, is incapable of knowing the nature of the act, or that he is doing what is 
either wronq or contrary to law. 

COMMENTS 

Insanity-History traced : The concept of degree of criminal responsibility of a person 
whose mind is deranged or deceased or unbalanced has undergone progressive and far- 
reaching changes during the last 100 years or so. This is due to the fact, as appointed out by 
Harry Elmer Barnes and N.K. Teeters in ‘New Horizons in Criminology’ (3rd Edition) that there 
is probably nothing more confusing in the realm of jurisprudence than the degree moral 
responsibility of the offender, especially with the more repugnant of crimes such as murder, 
rape, or wanton violence". In the Eighteenth Century, even the Humanitarian Classical School 
of Penology did not excuse the lunatic from his acts. This view was subsequently modified by 
the jurists of the Neo-Classical School, who contended that this adult insane criminal was not 
liable for his crime and eventually Courts came to recognize that if a person was suffering from 
some obvious and serious mental disorder, an essential element in the commission of a crime 
was lacking, namely, sense of responsibility. This view, in fact, was based on the doctrine of 
mens rea, which is now considered to be almost indispensable element of every crime, except 
when the statute may expressly provide otherwise. In the Eighteenth Century England, the 
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. . »l . "\A/iiH Rood ipst accordinq to which if a person was to 

Courts adopted what is known as the Wi d BeasT cco tota||y dep ri V ed of his 

be exempted from punishment it than an infant a brute or a wild beast Later the 

understanding and memory and knew Hadfield who wa 

"delusion" test was evolved which was applied in the famous case u however was 

tried for attempting to take the life of George III. The law on the sut^ecd however wa 

crystallized in The M' Naghten case, in which the House of ^ fn^ctated^he famous 
M Naghten Rules which postulate that a person is punishable, a 9 . . 

crime committed, if he knew at the time of such crime that he was acting « n, ™V ^ 

land and that every man is presumed to be sane until the con ra y P : mus( be proved 

said rules postulated that to establish a defence on the gro imfipr such a defect of 

that at the time of committing the act, the accused was labouring| under such a detect of 

reason, from disease of mind, as not to know the nature and °»'he act he was 
doino or if he did know it that he did not know he was doing what was wrong the 
psychiatrists have taken strong exception to these rules which acc °^ 
an extremely narrow conception of the nature of insanity. Some of the Vmei 'ca n Courts took 
the view that insanity was proved if the accused has no power of control „ r 

intellectual powers were so deficient that he had no sufficient will or ,f he did the act fo an 
irresistible and uncontrolled impulse. Out of this arose the "irresistible test. which has been 
adopted by a number of States in the U S A Some of the States in U.SA adhere to the right 
and wrong test" while others follow the "knowledge of nature" and equality test The 
M'Naghten Rules have been departed from and replaced in the District of Columbia by the 
Durham Rules, which postulates that an accused is not criminally responsible if his unlawfu 
act was a product of a mental disease or mental defect. What is known as the Briggs Law of 
Massachusetts, passed in 1921, provides that when a person is indicted by a grand Jury for a 
capital offence or is indicted and is known to have been indicted for any other offence more 
than once in the past, or to have been previously convicted of a felony the department of 
mental diseases is to examine the person concerned to determine his mental condition and the 
existence of any mental disorder that would affect his criminal responsibility. Finally, it was the 
Islamic Law, as has been admitted by John Brigge in his "The Guilty Mind : Psychiatry and the 
Law of Homicide", that made the first clear distinction between homicide by the mentally sound 
and by the deranged person which took Europe several centuries to evolve. 

In Pakistan, the law with regard to defence ontne plea of insanity is contained in Section 
84 P P C. The Supreme Court also in Muhammad Shafi v. The State, P L D 1962 S C 472, had 
occasion to consider the scope and field of application of Section 84, P.P.C. and held that 
unfortunately the law in this country does not recognise such lesser forms of mental 
abnormality and, apart from unsoundness of mind which renders a person incapable of 
knowing either the nature of the act or that what he is doing is wrong or contrary to law, the 
plea of a diminished responsibility is not available as a defence in a criminal prosecution as 
under the English Act. Under the existing law even in a case of impulsive insanity or mania it is 
necessary to establish that maniac was incapable of knowing what he was doing at that point 
of time 1975 P Cr. L J 910. 

This section is based on the maxim "furiosus furor solum punitar" which means that a 
mad man is punished by his madness. 


This section protects the acts done by persons of unsound mind. It requires that the 
doer must be incapable of knowing the nature of the act and such incapability must have 
existed and influenced at the time of doing that act. Further it must also have been due to 
unsoundness of mind and not due to other score. It has also to be shown that the person 
doing the act was incapable of knowing the nature of the act or that what he was either doing 
was wrong or contrary to law. 


To bring a case under this section it is necessary to prove— 

(1) that at the time of committing the offence, 

(2) the accused was labouring under a defect of reason, 
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(3) which has been caused by unsoundness of mind, 

(4) such as had rendered him- 

(a) incapable of knowing the nature of the act, or 

(b) that he was doing what was either wrong or contrary to law. 

Evidence of premeditation or design or evidence that accused after commission of 
offence tried to resist arrest or ran away negatives plea of insanity. P L D 1976 Lah. 805. 

Mens rea is a condition precedent in Islam to constitute a criminal liability. Person who 
is insane or incapable of distinguishing between right or wrong on account of impairment of 
his mental faculties cannot be held responsible for the criminal act. 1995 M L D 667. 

Tria! of a lunatic person-Procedure detailed : Where the prosecution evidence prima 
fac ' e sh ° we ° *bat accused at the time of commission of offence was not of sound mind 
and the Courts were only conscious of the fact that the accused appeared to be of sound mind 
at the trial, the approach of the Courts was not correct. Courts should have made an inquiry 
into the fact of unsoundness of the mind of accused at the time of commission of the offence 
to determine whether the accused could be convicted of the offence he was charged of. 

Supreme Court remanded the case to the Trial Court to be decided in accordance with law. 

1994 S C M R 1517. 

At the time of doing it : It must clearly be proved that at the time of committing of the 
act the accused was labouring under such a defect of reason, from disease of the mind, as to 
know the nature and quality of the act. he was doing or, if he did know it, that he did not know 
he was doing what was wrong If he did know it, he was responsible. A plea of insanity at the 
time of trial will not avail the accused. 56 P R 1866. In point of time and as a matter of law the 
question of the insanity of an accused person at the time of the occurrence and at the time of 
the inquiry or trial are independent matters to be adjudged separately, although each may be 
relevant to the other in formulating conclusion as to state of his mind. P L D 1960 Lah. 111. 

Crucial point of time at which unsoundness of mind to be established is time when act 
constituting offence is committed. Burden of proving entitlement to benefit of exemption lies 
on the accused. 1974 S C M R 214. 

Protection where not available : Protection under section 84, P.P.C. is not available 
where accused is capable of knowing the nature of his acts or that what he is doing is either 
wrong or contrary to law. 1998 S C M R 1582. , 

Insanity brought on by drunkenness : Drunkenness is no excuse, but delirium 
tremens caused by drinking and differing from drunkenness, if it produces such a degree of 
madness, even for a time, as to render a person incapable of distinguishing right from wrong, 
relieves him from criminal responsibility. If habitual drunkenness has created fixed insanity! 
whether permanent or intermittent, it is the same as if insanity had been produced by any other 
cause, and the act is excused. I L R 29 Cal. 493. 

Accused admitting himself to be a drug addict. The case held, could not come within 
terms of Section 85 1975 S C M R 295. 

Nature of the act or what is either wrong or contrary to law : If the accused were 
conscious that the act was done which he ought not to do, and if the act was at the same time 
contrary to the law of the land, he is punishable. His liability will not be diminished if he did the 
act complained of with a view, under the influence of insane delusion, of redressing or of 
revenging some supposed grievance of injury, or of producing some public benefit, if he knew 
that he was acting contrary to law. P L D 1960 Lah. 111. The law recognizes nothing but 
incapacity to realise the nature of the act and presumes that where a man’s mind or his 
faculties of ratiocination are sufficiently clear to apprehend what he is doing, he must always 
be presumed to intend the consequences of the action he takes. P L D 1956 Kar. 579. 
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If the accused was conscious that the act was done which he ought not to do, and if the 
act was at the same time contrary to municipal law, he is punishable. Defence has to^prove 
that accused was labouring under such a defect of reason as not to know the nature o act he 
was doing or what he was doing wrong. The mere fact that on an e e 

appellant had been subject to delusion or had suffered from derangement of Jhe mind should 
not be sufficient to bring the case within the exemption. The Court is only con ^ n ®^ ll ?® 
state of mind of an accused at the time of the act. Even a plea of insanity at the time of trial 
would not help him, though he may be tried in accordance with the special procedure laid 
down in the Code of Criminal Procedure. The appellant behaved in a normal fashion before the 
Court at the time of hearing of the case. In the circumstances, the accused behaving rnormaHy 
and making a coherent statement, he was deemed to be held responsible for his act and the 
protection under Section 84 was denied to him. 1977 P Cr. L J 977. 

Insane delusion : Where it was proved that the accused had committed multiple 
murders while suffering from mental derangement of some sort and it was found that there 
was: 


(/) 

(//•) 

(Hi) 

(/V) 


absence of any motive, 
absence of security, 
want of pre-arrangement, and 





want of accomplices, it was held that the circumstances were, insufficient to support 
the inference that the accused suffered from unsoundness of mind of the kind 
referred to in this section. 

Law recognizes only those mental abnormalities as a defence plea which render a 
person incapable of knowing either the nature of the act or that what he is doing is no wrong 
and contrary to law. 1995 M L D 667. 

Benefit of general exception of Section 84. was pressed In service on grounds of 
accused (/) having no motive for murdering deceased; (/'/) and being afflicted with insanity. 
There was nothing to prove that at time accused committed murder he was non compas 
mentis but on contrary accused attempted to run away when being apprehended by 
prosecution witnesses. Circumstances indicated that accused’s cognitive faculties were not 
impaired and accused knew that his act of stabbing deceased was wrong and contrary to law. 
Conviction and sentence were maintained in circumstances. P L D 1952 Lah. 502. 

Accused bound to prove his plea of insanity at the time of occurrence. Where protection 
is claimed under Section 84, P.P.C., on the plea of insanity, burden is on the accused to prove 
unsoundness of his mind at the time of occurrence. Mere abnormal conduct of accused is not 
covered by exception contemplated by the said provision. 1998 S C M R 1582 

Burden of proof : Unsoundness of mind must be affirmatively proved within the 
meaning of Article 121 of Qanun-e-Shadat 1984, Merely creating doubt as to the existence or 
otherwise of circumstances bringing the case within the exception is not sufficient. Insanity has 
to be proved either from the prosecution evidence or independently by the defence. P L D 

1960 Lah. 111. 


85. Act of a person incapable of judgment by reason of intoxication 
caused against his will : Nothing is an offence which is done by a person 
who, at the time of doing it, is, by reason of intoxication, incapable of knowing 
the nature of the act, or that he is doing what is either wrong, or contrary to 
law; provided that the thing which intoxicated him was administered to him 
without his knowledge or against his will. 
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COMMENTS 

Scope : This section applies only to involuntary and non-voluntary drunkenness. A I R 
1941 Lan. 454. Under this section a person will be exonerated from liability for doing an act 
while in a state of intoxication if he, at the time of doing it, by reason of intoxication, was- 

(1) incapable of knowing the nature of the act, or 

(2) that he was doing what was either wrong or contrary to law: 

Provided that the thing which intoxicated him was administered to him without his 
knowledge or against his will. 

Voluntary drunkenness is no excuse for the commission of a crime. At the same time 
drunkenness does not. in the eye of the law. make an offence the more heinous. 16 W R 36 
(Cr.). It is a species of madness for which the mad man is to blame. The law pronounces that 
the obscuration and divestment of that judgment and human feeling which in a sober state 
would have prevented the accused from offending, shall not, when produced by his voluntary 
act, screen him from punishment, although he be no longer capable of self-restraint.' Evidence 
of drunkenness which renders the accused incapable of forming the specific intent essential to 
constitute the crime ought to be taken into consideration in order to determine whether he had 
that intent. I L R 12 Rang. 445. 

Where the accused himself admits that he is a drug addict, such a case would not come 
within the terms of this section 1974 S C M R 295. 

Evidence of drunkenness falling short of a proved incapacity in the accused to form the 
intent necessary to constitute the crime and merely establishing that his mind was affected by 
cfrink so that he more readily gave way to some violent passion, does not rebut the 
presumption that a man intends the natural consequences of his acts. 1920 A C 479. 

The accused ravished a girl of thirteen years of age and, in furtherance of the act of 
rape, placed his hand upon her mouth and his thumb upon her throat, thereby causing death 
by suffocation The sole defence was a plea of drunkenness. It was held that drunkenness was 
no defence unless it could be established that the accused at the time of committing rape was 
so drunk that he was incapable of forming the intent to commit it (which was not alleged), 
inasmuch as the death resulted from a succession of acts, the rape and the act of violence 
causing suffocation, which could not be regarded independently of each other; and that the 
accused was guilty of murder. 1920 A C 479. 

86. Offence requiring a particular intent or knowledge committed by 

one who is intoxicated In cases where an act done is not an offence unless 
done with a particular knowledge or intent, a person who does the act in a 
state of intoxication shall be liable to be dealt with as if he had the same 
knowledge as he would have had if he had not been intoxicated, unless the 
thing which intoxicated him was administered to him without his knowledge or 

against his will. 

COMMENTS 


As certain guilty knowledge of intention lorms part of the definition of many offences, 
this section ,s provided to meet those cases It says that a person voluntartly drunk wil be 
deemed to have the same knowledge as he would have had if he had not been intoxicated. 
There may be cases in which a particular knowledge is an ingredient, and there may be other 
cases m * h a Particular intent is an ingredient, the two not being necessarily always 
identical The section does not say that the accused shall be liable to be dealt with as it he had 

-he same imenPo “as might have" been presumed if he tad no. js T "i 

although there is a presumption so far as knowledge is concerned, there is no such 
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presumption with regard to intention. Thus this section attributes a ^ un h ^ n ,™ n sa ^ 

knowledge of a sober man when judging of his action but d ^ intention cannot 

intention. This knowledge is the result of a legal fiction and 

invariably be raised. 28 P R 1917 (Cr.). 

Unless drunkenness amounts to unsoundness of mind so as Ito ^ 

pleaded by way of defence, or the degree of drunkenness is such as *° Either a 

the accused to form the intent necessary to constitute the crime, drunkenness is neither a 

defence nor a palliation. I L R 7 Lah. 141. 

87. Act not intended and not known to be likely to cause 
grievous hurt, done by consent : Nothing which is not intended to cause 
death, or grievous hurt, and which is not known by doer to be Iikely to cause 
death, or grievous hurt, is an offence by reason of any harm.which 
cause, or be intended by the doer to cause, to any person, above eighteen 
years of age, who has given consent, whether express or imphed t0 suffer 
that harm; or by reason of any harm which it may be known by the doer to be 
likely to cause to any such person who has consented to take the risk of that 

harm. 

//lustration 

A and Z agree to fence with each other for amusement. This agreement implies the 
consent of each to suffer any harm which in the course of such fencing, may be caused 
without foulplay; and if A, while playing fairly, hurts Z, A commits no offence. 

COMMENTS 

Scope • This section protects those acts from criminal responsibility which are neither 
intended nor known to the doer to be likely to cause death or grievous hurt, and are done by 
consent. The consent may be either express or implied. 

The maxim " volenti non fit injuria " which means that he who consents suffers no injury, 
is the base on which this section has been included in the Code and this maxim itself is based 
on the two propositions 

(1) That every person is the best Judge of his own interests; and 

(2) That no man will consent to what he intends or thinks harmful to himself. 

The section protects a person who causes injury to another person above eighteen 
years of age who has given his consent by doing an act not intended and not known to be 
likely to cause death or grievous hurt. 

The section does not permit a man to give his consent to anything intended, or known 
to be likely to cause his own death or grievous hurt. 

Ordinary games such as fencing, single sticks, boxing, football, and the like, are 
protected by this section. The true principle which distinguishes such cases from those where 
death ensues in consequence of an intent to do a slight injury, is, that here bodily harm is not 
the motive on either side. But proper caution and perfect fairplay should be used on both 
sides 1 Alison 144- A prize-fight is illegal, and all persons aiding and abetting therein are guilty 
of assault and the consent of the persons actually engaged in fighting to the interchange of 
blows does not afford any answer to the criminal charge of assault; but mere voluntary 
presence does not render persons so present guilty of an assault as aiding or abetting in such 

a fight. 

‘No consent to cause death or grievous hurt’ : This section does not permit a man to 
give his consent or anything intended or known to be likely to cause his own death or grievous 
hurt to him. 
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88. Act not intended to cause death, done by consent in good faith 
for person’s benefit : Nothing, which is not intended to cause death, is an 
offence by reason of any harm which it may cause, or be intended by the doer 
to cause, or be known by the doer to be likely to cause, to any person for 
whose benefit it is done in good faith, and who has given a consent, whether 
express or implied, to suffer that harm, or to take the risk of that harm. 

Illustration 

A, a surgeon, knowing that a particular operation is likely to cause of death of Z, who 
suffers under the painful complaint, but not intending to cause Z’s death, and intending, in 
good faith Z’s benefit, performs that operation on Z, with Z's consent. A has committed no 
offence. 

COMMENTS 

The preceding section allows any harm to be inflicted short of death or grievous hurt. 
This section sanctions the infliction of any harm if it is for the benefit of the person to whom itis 
caused. No consent can justify an intentional causing of death. But a person for whose benefit 
a thing is done may consent that another shall do that thing, even if death may probably 
ensue. If a person gives his free and intelligent consent to take the risk of an operation which, 
in a large proportion of cases, has proved fatal, the surgeon who operates cannot be punished 
even if death ensues. Similarly, if a person attacked by wild beast should call out to his friends 
to fire, though with imminent hazard to himself, and they were to obey the can, it would not be 
expedient to punish them, though they might by firing cause his death; and though when they 
fired they knew themselves to be likely to cause his death. 

Difference between Section 87 and Section 88 : This section differs from the last 
section in two particulars :~ 

(1) under it any harm except death may be inflicted, 

the aae of the person consenting is not mentioned (but See Section 90 under which 
the age of the consenting party must at least be twelve years). 

A headmaster who administers in good faith moderate and reasonable corporeal 
punishmenUoa pupil to enforce discipline in a school is protected by th,s sectton and is no, 
guilty of an offence under Section 323. 51 Bom. L R 103. 

m Act done in good faith for benefit of child or insane person, by 
or by consent of guardian: Nothing which is done in good faith for the 
benefit o? a person under twelve years of age, or of unsound mind, by or by 

srsr »■» ^ »- *«»* 

likely to cause to that person. ... 

Provided First: That this exception shall not extend to the intentional 

causing of death, or to the attempting to cause e , . 

a _ , , hl . pyrpntion shall not extend to the doing of anything 

Secondly: That this exc P , Q cause death f or any purpose 

which the person doing it knows to * hurt; or the curing of any 
other than the preventing of death or grievous nun, 

grievous disease or infirmity; 
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Thirdly: That this exception shall not extend to the voluntary causing of 
grievous hurt, or to the attempting to cause grievous hurt, unless it be for the 
purpose of preventing death or grievous hurt, or the curing of any grievous 
disease or infirmity; 

Fourthly: That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extend. 

Illustration 

A , in good faith, for his child’s benefit without his child s consent, has his child cut for 
the stone by a surgeon, knowing it to be likely tt.ai the operation will cause the child s death, 
but not intending to cause the child’s death. A is ' A ithin the exception, inasmuch as his object 
was the cure of the child. 

COMMENTS 

Scope : This section empowers the guardian of an infant under twelve years or an 
insane person to consent to the infliction of harm to the infant or the insane person, provided it 
is done in good faith and is done for his benefit. Persons above twelve years are considered to 
be capable of giving consent under Section 88. The consent of the guardian of a sufferer, who 
is an infant or who is of unsound mind shall have the same effect which the consent of the 
sufferer himself would have, if the sufferer were of ripe age and sound mind. 

Benefit : Mere pecuniary benefit is not benefit within the meaning o ( f this section. 

A school master may for purposes of discipline inflict moderate punishment and such 
punishment may be inflicted for offences committed not only within the school limits but also 
outside the school walls except when the school is closed for any length of time for a period of 
regular holidays. 

90. Consent known to be given under tear or misconception : A 

consent is not such a consent as is intended by any action of this Code, if the 
consent is given by a person under fear of injury, or under a misconception of 
fact, and if the person doing the act knows, or has reason to believe, that the 
consent was given in consequence of such fear or misconception; or 

Consent of insane person : If the consent is given by a person who, 
from unsoundness of mind, or intoxication, is unable to understand the nature 
and consequence of that to which he gives his consent; or 

Consent of child : Unless the contrary appears from the context, if the 
consent is given by a person who is under twelve years of age. 

COMMENTS 

This section describes what is not consent. 

This section says that a consent is not a true consent if it is given- 


(D 

( 2 ) 

(3) 

(4) 

( 5 ) 


by a person under fear of injury: 

by a person under a mis¬ 
conception of fact; 

by a person of unsound mind; 

by a person who is intoxicated; 

by a person under twelve years 
of age. 


and the person obtaining the consent 
knows or has reason to believe this, 


and who is unable to understand the 
nature and consequence of that to which 
he gives his consent. 
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Consent is an act of reason, accompanied with deliberation, the mind weighing as in 
balance, the good and evil on each side. Consent means an active will in the mind of a person 
to permit the doing of the act complained of, and knowledge of what is to be done, or of the 
nature of the act that is being done, is essential to a consent to an Act. 1872 LR2CCR10. 


Consent and submission : These terms are not synonymous. There is a difference 
between consent and submission; ever consent involves a submission; but it by no means 
follows that a mere submission involves consent. Mere submission by one who does not know 
the nature of the act done cannot be consent. 

Misconception of fact : Consent given under a misconception invalid if the person to 
whom the consent is given is aware of its existence. A consent given on a misrepresentation of 
a fact is one given under a misconception of fact within the meaning of this section. An honest 
misconception by both the parties, however, does not invalidate the consent. For instance, 
where a party of enunchs, who were not skilled in surgery were employed by a person to 
emaculate him, performed the act with his consent, the enunchs were held guilty of culpable 
homicide not amounting to murder 5 W R 7 (Cr.). The accused, who professed to be snake- 
charmers, pursuaded the deceased to allow themselves to be bitten by poisonous snake, 
inducing them to believe that they had power to protect them from harm. It was held that the 
consent given by the deceased allowing themselves to be bitten did not protect the accused, 
such consent having been founded on a misconception of fact, that is, in the belief that the 
accused had power by charms to cure snake bites, and the accused knowing that the consent 
was given in consequence of such misconception. 

The consent of an insane woman is no consent in the eye of law and a person who 


subjects such a woman to sexual intercourse cannot escape liability for an offence under 
Section 376 of the Penal Code. P L D 1959 Lah. 38. 

91. Exclusion of acts which are offences independently of harm 
caused : The exceptions in Sections 87, 88 and 89 do not extend to acts 
which are offences independently of any harm which they may cause, or be 
intended to cause, or be known to be likely to cause, to the person giving the 
consent or on whose behalf the consent is given. 

Illustration 

Causing miscarriage (unless caused in good faith for the purpose of saving the life of 
the woman) is an offence independently of any harm which it may cause or be intended to 
cause to the woman Therefore it is not an offence by reason of such harm; and the consent of 
the woman or of her guardian to the causing of such miscarriage does not justify the act. 

COMMENTS 

Scone ■ This section serves as a corollary to Sections 87. 88 and 89. It says explicit 
terms that consent will only condone the act causing harm to the person giving the consent 
whkh wHI otherwise be an offence Acts which are offences independently of any harm which 
Thev mav ?ausT^II not be covered by consent given under Section 87. 88 and 89, e g., 
causing miscarriage, public nuisance, offences against public safety, morals, etc. 

92 Act done in good faith for benefit of a person without 
consent ■ Nothina an offence by reason of any harm which it may cause to a 
hvwhosebenefit * is done in good faith, even without that person’s 
consent if me nfcumstances are such that it is impossible for that person to 
S consent^ orTthat person is incapable of giving consent, and has no 
San Sr o"he? personlawful charge of hirn.from. whom „ ,s possible to 
obtain consent in time for the thing to be done with benefit. 
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Provided First : That this exception shall not extend to the intentional 
causing of death, or the attempting to cause death; 

Secondlv * That this exception shall not extend to the doing of anything 
which S fhe°p^on doing it know's to be likely to 

other than the preventing of death or grievous hurt, or the curing of any 
grievous disease or infirmity; 

Thirdly: That this exception shall not extend to the voluntary causing of 
hurt, or to the attempting to cause hurt, for any purpose other than the 
preventing of death or hurt; 

Fourthly: That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extend. 

Illustration *... 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, finds that Z requires to be 
trepanned. A not intending Z's death but in good faith for Z's benefit, performs the trepan 
before Z recovers his power of judging for himself. A has committed no offence. 

(b) Z is carried off by a tiger. A fires at the tiger knowing it to be likely that the shot may 
kill Z, but not intending to kill Z, and in good faith intending Z’s benefit A s ball gives Z a mortal 
wound. A has committed no offence. 

(c) A, a surgeon, sees child suffer an accident which is likely to prove fatal unless an 
operation be immediately performed. There is no time to apply to the child’s guardian. A 
performs the operation in spite of the entreaties of the child, intending, in good faith, the child s 
benefit. A has committed no offence. 

(d) A is in a house which is on fire with Z, a child. People below hold out a blanket. A 
drops the child from the house-top, knowing it to be likely that the.fall may kill the child, but not 
intending to kill the child and intending, in good faith, the child’s benefit. Here even, if the child 
is killed by the fall, A has committed no offence. 

Explanation: Mere pecuniary benefit is not benefit within the meaning of 
Sections 88, 89 and 92. 

COMMENTS 

Scope : This section meets those cases which do not come either under Section 88 or 
Section 89. The principal object of Sections 88, 89 and 92 is protection of medical 
practitioners. Illustrations (a) and (b) exemplify cases in which it is impossible to give consent; 
illustrations (c) and (d) where legal capacity to consent is wanting. 

Where the accused, a man of education and wealth and living in a town where medical 
attendance could be procured, chained up his brother who was subject to fits of violent 
insanity with lucid intervals, for over three months in a cruel way, it was held that he could not 
be said to have acted with due care and attention and was guilty of an offence under Section 

344 I L R 45 All 495. 


Pecuniary benefit : The Explanation to this section, coupled with Section 88, does not 
justify the performing of a dangerous surgical operation by an unskilled person, although it 
was not intended to cause death, for the mere pecuniary benefit of the person voluntarily 
submitting to it. 5 W R 7 (Cr.). 

93. Communication made in good faith : No communication made in 
good faith is an offence by reason of any harm to the person to whom it is 
made for the benefit of that person. 
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Illustration 

A, a surgeon, in good faith, ccfnmunicates to a patient his opinion that he cannot live. 
The patient dies in consequence of the shock. A has committed no offence, though he knew it 
to be likely that the communication might cause the patient's death. 

COMMENTS 

To come within the protection given by this section communication must have been 
made in good faith and for the benefit of the person to whom it is made. 

The communication should, however have been made- 

(1) to the sufferer of the harm, 

(2) for his benefit, and 

(3) in good faith. 

A surgeon in good faith communicates to a patient his opinion that he will not live. The 
patient dies in consequence of shock. The surgeon has Committed no offence, though he 
knew it to be likely that the communication might hasten the patient’s death. The benefit 
accruing to the patient in this case is the timely warning of his approaching death so that he 
can arrange his temporal affairs to his satisfaction. 

94. Act to which a person is compelled by threats : Except murder, 
and offences against the State punishable with death, nothing is an offence 
which is done by a person who is compelled to do it by threats, which, at the 
time of doing it, reasonably cause the apprehension that instant death to that 
person will otherwise be the consequence: Provided the person doing the act 
did not of his own accord, or from a reasonable apprehension of harm to 
himself short of instant death, place himself in the situation by which he 
became subject to such constraint. 

Explanation 1: A person who, of his own accord, or by reason of a threat 
of being beaten, joins a gang of dacoits, knowing their character, is not 
entitled to the benefit of this exception on the ground of his having been 
compelled by his associates to do anything that is an offence by law. 

Explanation 2: A person seized by a gang of dacoits, and forced by 
threat of instant death, to do a thing which is an offence by law; for example, a 
smith compelled to take his tools and to force the door of a house for the 
dacoits to enter and plunder it, is entitled to the benefit of this exception. 

COMMENTS 

Criminal law is itself a system of compulsion on the wide scale. Surely it is at the 
moment when temptation to crime is strongest that the law should speak most clearly and 
emphatically to the contrary It is, of course a misfortune for a man that he should be placed 
between two fires, but it would be a much greater misfortune for society at large if criminals 
could confer impunity upon their agents by threatening their command. If impunity could be so 
secured a wide door would be opened to hallusion and encouragement would be given to 
association of male factors secret or otherwise 

This section provides exemption for offences committed by a person who does any act 
except (1) murder, and (2) offences against the State punishable with death, done under fear 
of instant death, but fear of hurt or even of grievous hurt is not a sufficient justification. Mere 
menace of future death will not be sufficient. 

The fear of hurt or grievous hurt is not enough. Even fear of future death is not sufficient 
for availing the protection provided by this section. Pressure or temptation is also not an 
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excuse for breaking law Further ^ accused should ^ s ° e n °|prehension of harm other tha°n 

dea^No 8 rnan'from^ fea^'of consequence of death to himself has a right to make himsel, a 

nartv to committing mischief on mankind. . , 

pany io comu y nrm)oH nr rpa . fear 0 f instant death is proved, the 

Except where unsoundness of mmd »si p not an excuse for breaking the law 

burden being on the prisoner pressure of temp necess jt v j s limited to the provisions of 

I L R 20 Bom. 215. The doctrine of compulsion and necessity 

this section in Pakistan. « ftCQ d r inn 

Threats previously made may be a continuous menace. P L D 1958 P L ioo. 

Only threat mentioned by appellant approver tellinghktt that^he «dnat MMna^mh. 

Zan ;fmovaTfrom n se°rv a i d ce S B C e h nem of' sLc.io°n 94 was no. available in circumstances PLD 

1979 S C 53 

I L R 14 Bom. 115. j. 

Q c Act causina sliaht harm : Nothing is an offence by reason that it 
causes 0 Mhati“s Kid to cause, or th£ it is known to be Hkely to cause 
any harm, if that harm, is so slight that no person of ordinary sense and 
temper would complain of such harm. 

COMMENTS 

Scope : The section is based on the maxim de minimis non curat lex (the I aw'takes no 

SJI? 

crumble'one StfSFJTJSA a SSTJSS byriding pas, h^ 

R5~ Sy S"which all men 

Kdent acts we think ft far better expressly to except them from the penal clauses of the 

Code than to leave it to the Judges to except them in practice. 

liwinn in <?ocietv must suffer some inconveniences, without which no society is 

P. blic 9 servants charged with the responsibility of removing public grievances are al 
possible. Public servants cna g not t0 0 vertly react t0 a disp , ay 0 f anger and 

^Sy Session on the par, of an aggrieved member of the public P L D 1976 I* 

144. 

Allegations of fraud, etc., in notice exchanged between Advocates : The accuseo 
reolav to a notice of action, on a cotton contract, served by advocate of complainant on 
accused contained allegations of fraud, misrepresentations, bribery and corruption agai g 
( * nnplainant The reply was sent through an advocate to the complainant’s advocate, u 
jv tit ion for revision for quashing proceedings under Section 500, P PC. It was held that" 
was a letter by one advocate to another containing a defence to an action which appea ^ 
impending over the contract. Such imputations are unfortunately made lightly ^ 
correspondence between advocates on behalf of their clients. Damages which coul 

Scanned bv CamScanner 



99 


[S. 96] Pakistan Penal Code, I860 


recovered as a result of such publication being exceedingly liqhtly Section 95 applied to the 
case PLD 1955 Sind 320. 7 

Of the Right of Private Defence 

96. Things done in private defence : Nothing is an offence which is 
done in the exercise of the right of private defence. 

COMMENTS 

Scope : There is no right of private defence under the Code against any act which is not 
in itself an offence under it. P L R 1949 Lah. 331. An act done in exercise of the right of private 
defence is not an offence and does not. therefore, give rise to any riqht of private defence in 
return A I R 1917 (L B) 12. 

This right of defence is absolutely necessary. The vigilance of Magistrates can never 
make up for the vigilance of each individual on his own behalf. The fear of the law can never 
restrain bad men so effectually as the fear of the sum total of individual resistance. Take away 
this right and you become in so doing the accomplice of all bad men (Benlham). The law 
does not require a citizen, however law-abiding he may be, to behave like a rank coward on 
any occasion. The right of self-defence, as defined by law, must be fostered in the citizens of 
every free country. If a man is attacked he need not run away, and he would be perfectly 
justified in the eye of law if he holds his ground and delivers a counter-attack to his assailants 
provided always, that the injury which he inflicts in self-defence is not out of proportion to the 
injury with which he was threatened A I R 1930 Lah. 93. 

Right of Private Defence : According to this section nothing is an offence which is 
done in the exercise of the right of private defence. The Code does not define the right but only 
states its extent and limitation and the conditions to which it is subject. 

The whole law of private defence is contained in Sections 96 to 106 of the Code. Right 
of private defence is recognised by the Code both in cases of person and property. Certain 
sections touch both the rights while others apply to defence of person and certain to defence 
of property. The whole law can be summarized in the following way: 

(1) the right of private defence is available for defence of person and property both as 
given in Section 96; 

(2) the right given in Section 96 can be exercised not only to protect one’s own body or 
property but also to protect any other person’s body or property (See S. 97); 

(3) the right is exercisable even against acts of persons of unsound mind (See S. 98); 

(4) the right of private defence is not available against the acts done by public servants 

under the colour of their office in good faith unless there is apprehension of death or 
of grievous hurt (See S. 99); r 

(5) there is no right of private defence while there is time to have recourse to the 
protection of public authorities (See S. 199)', 

(6) the right does not extend to causing more harm than is necessary (See S. 99); 

( 7 ) the right of private defence of body even extends to causing death if there be an 
apprehension of death or grievous hurt or an assault for rape or unnatural offence, or 
for kidnapping, abduction or wrongful confinement (See S. 100 )', 

(8) in other cases not covered by previous paragraphs, any harm other than death may, 
be caused in exercise of right of private defence (See S. 101 ), 

(9) right of defence of body commences as soon as apprehension arises and continues 
till that apprehension continues (See S 102), 
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* ovtonrU even to causing death against the acts of 

(,0> ^e°;“relr g C y |ght mischief by fire (See S. «*>: 

. u., loot naranranh anv harm other than death may be 

(11) in other cases not covered by last paragraph any no. i 

caused (See S. 104), 

,12) .he right of defence of property commences with .he apprehension or danger 
property and continues till the danger exists (See S. 105), 

( 13 ) the right against assault causing apprehension of deadt can be exercised even l 
there is risk of harm to some innocent persons (See S. 106), 

This section in effect justifies a crime committed in se ''' d ® ,e ™®' behalTlike aratlk 
that the law does not require a citizen however law-abiding he may be, -to Denave iixe a rank 

cowa?d onInv occasion So if a man is attacked he need not run away; he would be perfectly 
justified in th/eye of law if he holds his ground and delivers a counterattack on his assailant 
provided always that the injury which he inflicts in self-defence is not out of proportton to the 
injury with which he was threatened. A I R 1930 Lah. 93. 

Right of private defence is circumscribed by limitations and exceptions contained in the 
Code. PLD 1952FC 1. 

Version put forward by the accused that the complainant party had attacked him and his 
father by coming to their house and he had simply retaliated in the exercise of the right o 
private defence seemed to be correct. Presence of four injuries on the body of the accused 
supported by medical evidence, admission of the complainant finding the accused in an 
injured condition in the hospital and involvement of the complainant party as accused in the 
counter-case, had clearly indicated that the accused had acted under the right of his private 
defence of his body feeling an apprehension regarding the safety of his person. Accused even 
could not be convicted on the same evidence which had been disbelieved against the rest of 
the co-accused. Accused who had been attacked by the complainant party was fully entitled to 
the benefit of self-defence as defined under Section 96, P.P.C. and he was acquitted 
accordingly. 1996 PCr. U 790 (b). 

Deceased assaulted while engaged in sexual intercourse with minor daughter of 
accused : Whether the girl was a consenting party or not, she being a minor, the act of 
intercourse amounted to rape within the meaning of Cl. sixthly of Section 375. In the 
circumstances, held, accused father entitled to right to private defence under Sections 96 and 
97 read with Section 100. Conviction and sentence under Section 325 maintained by High 
Court therefore set aside and accused acquitted. Appeal allowed. 1994 P S C (Crl.) 650. 

Aggression : This right cannot be pleaded by persons who, believing they will be 
attacked, counter the attack. PLD 1965 Lah. 533. 

Landlord cannot take law in his own hands and pre-emptorily throw away household 
effects of a defaulting tenant. Tenant and his family members, have every right to use 
reasonable force to defend their possession against trespass. 1980 P Cr. L J 59. 

97. Right of private defence of the body and of property: E ver V 
person has a right, subject to the restrictions contained in Section 99, 
defend; 

First : His own body, and the body of any other person, against any 
offence affecting the human body; 

Secondly: The property, whether movable or immovable, of himself o r 
any other person, against any act which is an offence falling under th® 
definition of theft, robbery, mischief or criminal trespass, cr which is an attemP 
to commit theft, robbery, mischief or criminal trespass. 
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COMMENTS 

Right °fPriv ate Defence of Body and Property : This section gives the extent of the 
right of private defence and Section 99 prescribes the limits on the exercise of this right. Under 
th |S section even a stranger may defend the person or property of another person. P L D 1961 
Azad i. 

The right of private defence is also available against an attempt to commit offence 
against the person or property PLD 1960 Lah. 62 and arises only when the wrongful or 
unlawful act done or attempted to be done against a person or property is an offence of the 
nature described in this section. There can be no right of self-defence against an anticipated 
action. It is only a reasonable apprehension of damage or mischief to the property or harm to 

S?? r ' 9 A ht j? f " self ' defence " subject always to the limitations contained In 
Section 99 of the Penal Code. And there can be no reasonable apprehension without a positive 
overt act by the opposite side. P L D 1959 Lah. 1009. The right of private defence is of two 
kinds, i.e. 

(1) right to defend person, and 

(2) right to defend property. 

i Th ® for ! m ® r in ^ ude s the right to defend the person or any other person, and the latter 
includes the right to defend the property of any other person also 

Principles governing right : Some of the well-known principles governinq riqht of 
private defence are:« K y y y 

(/') when an accused person is in the process of exercise of his right of private defence 
he is not expected to weigh his actions "in golden scales"; 

(//) nor can he be expected to "modulate his defence step by step"; 

(///) it is not possible in such a situation for the accused to keep the proper sequence and 
account of "action and counter-action" of the adversaries; 

(/V) the attitude of a "cool by-stander" cannot be expected from a person who is in the 
fight or is under an attack; and 

(v) that benefit of reasonably possible doubt even in matter of self-defence must be 
resolved in favour of the accused. 

Despite the above principles, it will not be proper to conclude from them or the case-law 
cited at the bar that even if circumstances of the case do not warrant certain finding of fact it 
must further be necessarily presumed to have been established. Facts are to be established 
from evidence and when established certain inferences may be drawn and assumptions 
raised, but this would depend upon the circumstances and facts of each case. 

Circumstances for reaching correct conclusion : However, the following 
circumstances amongst others can be taken into consideration for reaching correct 
conclusions :~ 


(0 

( 0 ) 

(Hi) 

(to 

to 

(vi) 

(vii) 


Helpless physical state, if any, of the accused; 
position of the victim and accused; 

position of the victim and accused vis-a-vis mental and physical capacity as also any 
other advantage/disadvantage, during the various stages of the occurrence; 

actual physical contact and action demonstrated during the occurrence; 

Capacity/competency of the victim to cause harm to the accused; 

apprehension of danger by one or the other and whether it was a warning; 

whether adoption of lesser means of defence was possible; 
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(yiii) background of both the parties, with particular reference to earlier threats 
attempts of violence against each other, 

(/x) offence or defences offered by each party It is clarified that the abovj 
circumstances do not by any means exhaust the list of similar circumstances. 

Even if all these circumstances are taken into account still depending upon the facts ol 
each case, there can be various shades of right of private defence. Some shades are qua the 
statutory provisions, for example, complete or partial defence The latter may imply exceeding 
the right of private defence or no defence at all The other shades might relate to the question 
of the sentence only. The above considerations would in some cases intermingle with other 
subjects like grave and sudden provocation and sudden right. P L D 1974 Lah. 274. 

Defence of person : The right of such defence commences as soon as a reasonable 
apprehension of danger to the body arises from an attempt or threat to commit the offence 
though the offence may not have been committed and it continues as long as the 
apprehension of the danger to the body continues But the counter-attack must not be out o' 
proportion to the force applied to the original attack A person has a right to defend not only 
his own body but also the body of any other person P L D 1961 Azad J & K 1. Where a 
person sees a woman assaulted, he can interfere to save the woman and kill the assailant if 
necessary But there is no right of private defence if both parties deliberately fight or there is 
time to have recourse to authorities A I R 1927 Lah. 740. 

Law relating to the right of private defence : The recognition of the right of private 
defence is simply a recognition of the importance of the instinct of self-preservation for the 
well-being of human society Self-defence is the nature’s oldest law. It is based on the law of 
necessity of self-preservation The right of self-defence conferred by Section 86, P.PC »s to 
the effect that every person has a right to hold his ground manfully and not to run away like a 
coward The only consideration is that a person threatened with danger of injury should not 
exceed the limits fixed by the law This of course, depends upon reasonable apprehension ol 
danger to the person under the particular circumstances of the case It is reasonable 
apprehension of danger to the body and not the actual injuries received that should judg© t* 1 * 
justification of the act of the accused The reasonableness of the apprehension is a question o' 
fact which depends upon the weapon used, the manner of usinq it the nature of assault of 
other surrounding circumstances If people armed with lethal weapons were permitted to enter 
the abode of peaceful citizens to commit criminal trespass and at the same time occupants 
were not given complete right of defence to repel it with force then * will tantamount to 
conceding to the law o jungle The defiant and headstrong Sf"yZl s* * 

rampage and nobody will be safe in his house and the verv nnin^T S 0 /society wni 
his castle will be destroyed 1 975 P Cr. L J 772 Y 9 °' den conce P' ,hat one s h0U 


with the 


A husband or any body has a right to commit death ^ . „ calJ it 

e intention of committing rape. 1973 P Cr. L J 387 ° 3 person wbo m akes an assa 


Defence of property : This right commences when or , . , 0 I 

danger to the property commences The term 'property' , reasonab| e apprehension 
property. In such cases all that is necessary for thedefL movable and immov f.| 

possession of the property and the question as to rinhttn t0 Show is that he is in 
persons invade the house of a person he is entitled forthwith ♦ possess, on is immaterial, n t* 
force for the purpose He is not bound to go to the Dnliro il • eje . ct them b y usin 9 reasona^, 
962. saving them in the house 18 Cf« •* 

Mere entry in the land of another in absence of nr nt 

provide a right of private defence of the property 1994 M L d ° * orc ' b * e possession does n 

The right of private defence of property is availahi^ ♦ A 

the same even against a lawful owner P l D igcn 1 ah « person * n de facto possession 
possession of land as tenants They had reasonable , rtain Persons were lawfully , 

therefrom by force The expected attack came and there wl enslon that the y might be ejec^ 

there was a severe fight Both parlies ^ 
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injured It was held that the persons in possession of the land were within their right to be in 
readiness to repel the attack and were protected Where a person who had seized cattle which 
had been trespassing on his lands, gathered together a number of men to assist him in 
resisting an anticipated attempt to rescue the cattle, and a fight between the parties took place, 
in which several men on each side, were killed and injured, it was held that the person who 
had seized the cattle and his party were protected by this section The right of private defence 
is not, therefore, limited to persons who are entitled to possession but extends to such other 
persons as they may have gathered there to help them to protect their right 1942 M W N 42. 

Right of private defence against criminal trespass entitles the person in actual physical 
possession to use such force as is necessary to maintain his possession and turn away 
intruders Right, however, cannot be extended to a case of premeditated riot primary object of 
opposing faction being to fight and complaint about trespass merely a pretence P L D 1979 
Lah. 621. 

Where the primary object of both the parties is to fight and the vindication of their right 
to property is merely a pretence, no question of self-defence arises. When an occupier of land 
happens to find to trespasser on his land the occupier is not entitled by law straightaway to 
use force against the trespasser under the guise of self-defence P L D 1958 Azad J & K 34. 

Appreciation of evidence : Trial Court by summoning the Court-witnesses on the 
application of prosecution had acted beyond its jurisdiction in collecting evidence against the 
accused which was not collected or produced by the prosecution and had tried to fill in the 
lacunae in the prosecution case Accused had no notice of his alleged dispossession from the 
land in dispute and he was justified in claiming to be in possession of the same on the day of 
occurrence Trial Court had not believed the prosecution witnesses qua 11 accused out of 12 
accused who had been acquitted Ocular evidence which suffered from intrinsic 
inconsistencies was not free from faint and malice and was not corroborated by any 
independent evidence, not even by medical evidence and evidence of recoveries. Enmity 
between the parties was admitted. Prosecution had failed to prove its case beyond doubt and 
the accused was found entitled to the right of self-defence of person and property in the 
circumstances of the case. Accused was acquitted accordingly. 1996 P Cr. L J 1758. 

Two versions put up--Duty of Court : In cases where two versions are put forward the 
duty of the Court is to review the entire evidence and circumstances at the close, before 
arriving at a conclusion regarding the truth or falsity of the defence plea. All the factors 
favouring the belief in the accusation must be placed side by side to the corresponding 
factors favouring the plea of defence and the total effect should be estimated in relation to two 
questions, viz., (/') Is the explanation of the accused satisfactorily established by the evidence 
and circumstances appearing in the case. (//) If the answer to question No. 1 be in the 
negative, is there yet a reasonable possibility that his explanation may be true, so as to cast a 
reasonable doubt upon the prosecution case. 1979 Cr. L J 505. 

98. Right of private defence against the act of a person of unsound 
mind, etc. : When an act, which would otherwise be a certain offence, is not 
that offence, by reason of the youth, the want of maturity of understanding, the 
unsoundness of mind or the intoxication of the person doing that act, or by 
reason of any misconception on the part of that person, every person has the 
same right of private defence against.that act which he wodld have if the act 
were that offence. 

Illustrations 

(а) Z under the influence of madness, attempts to kill A; Z is guilty of no offence. But A 
has the same right of private defence which he would have if Z were sane. 

(б) A enters by night a house which he is legally entitled to enter. Z in good faith, taking 
A for a house-breaker, attacks A. Here Z. by attacking A under this misconception, commits no 
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offence. But A has the same right of private defence against Z, which he would have if Z were 
not acting under that misconception. 

COMMENTS 

This section lays down that for the purpose of exercising the right of private defence 
physical or mental incapacity of the person against whom the right is exercised is no bar 

The right of defence would have lost most of its value if it was not allowed to be 
exercised against person suffering from the incapacities mentioned in this section If z a 
madman, not knowing the nature of his act, attempts to kill A , A has the same right of private 
defence as though Z was sane and deliberately trying to kill him. 

99. Act against which there is no right of private defence : There is 
no right of private defence against an act which does not reasonably cause 
the apprehension of death or of grievous hurt, if done, or attempted to be 
done by a public servant acting in good faith under colour of his office, though 
that act may not be strictly justifiable by law. 

There is no right of private defence against an act which does not 
reasonably cause the apprehension of death or of grievous hurt, if done, or 
attempted to be done, by the direction of a public servant acting in good faith 
under colour of his office though that direction may not be strictly justifiable by 
law. 

There is no right of private defence in cases in which there is time to have 
recourse to the protection of the public authorities. 

Extent to which the right may be exercised : The right of private 
defence in no case extends to the inflicting of more harm than it is necessary 
to inflict for the purpose of defence. 

Explanation 1: A person is nn*fleprived of the right of private defence 
against an act done, or attempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the person doing the act is 
such public servant. 

Explanation 2: A person is not deprived of the right of private defence 
against an act I done, or attempted to be done, by the direction of a public 
servant, unless he knows, or has reason to believe, that the person doing the 
act is acting by such direction, or unless such person states the authority 
under which he acts, or if he has authority in writing, unjess he produces such 
authority, if deemed. 

COMMENTS 

Scope : This section enumerates the limitations put on the exercise of the rioht of 
defence. Whereas Section 96 invested the powers of right of private defence Section 97 gave 
powers to defend one s own body orthe body of an y other person and the property whether 
movable or immovable subject to the restrict on provided in Section 99 Section 98 oave r qht 
of private defence against the act of person of unsound mind, etc. Cl ° n 98 gaV6 9 

First Clause : This clause applies to those cases in which tho nuKi:^ » • „ti n n 

KgSS15 i 


Scanned by CamScanner 



Pakistan Penal Code. I860 


105 


[S. 99] 


essential for depriving the man arrested of the right of private defence Where an Assistant 
Sub-Inspector arrested a person merely on a report of apprehension of breach of the peace, 
he did not act in good faith It was held that there must have been material before the A S I. 
that the case was one of emergency and that without arrest the commission of the offence 
could not be prevented There was, therefore, a right of private defence against the action of 
the Sub-Inspector in arresting the accused P L D 1954 Lah. 119. 

The protection afforded under Section 99. Pakistan Penal Code to public servants is not 
lost even if they make any mistake in the exercise of their proper functions In this case the 
mistake if any was not made by the peons but by the Naib-Tehsildar whose orders they were 
bound to obey and the Naib-Tehsildar too cannot be said to have no jurisdiction to issue 
warrants for the arrest of person who do not pay land revenue In this case he may have 
exceeded that jurisdiction in ordering arrest of person who without his knowledge had been 
exempted from payment of the revenue on account of Kharif 1947 Section 99. Pakistan Penal 
Code applies to cases where there is excess of jurisdiction as distinct from a complete 
absence of jurisdiction It applies where an official does wrongly what he might have done 
rightly but not to cases where the Act could not possibly have been done riqhtly P L D 1951 
Lah. 142. 

Where articles protected from attachment were attached it was held that this act did not 
justify resistance Where the property of a person was wrongfully attached as the property of 
certain absconders it was held that the rightful owner had no right of private defence of his 
property, as the police officer was acting in good faith under colour of his office, and that even 
supposing the order of attachment might not have been properly made, that would in itself be 
no sufficient ground for such a defence 

Second clause : The first clause speaks of acts done by a public servant, this clause, of 
acts done under the direction of a public servant It is not necessary that the doer should be a 
public servant Explanation 2 must be read conjointly with this clause. 

There is no right of private defence against persons who act under the direction of a 
public servant like a bailiff who acts in good faith under colour of his office, though that act 
might not be strictly justifiable by law A I R 1936 Lah. 851. 

Third clause : This clause places an important restriction on the exercise of the right of 
private defence The right of private defence being granted for defence only, it must not and 
cannot legally be exercised when there is time to have recourse to the protection of public 
authorities. The right of private defence does not take the place of the function of those public 
servants who are especially charged with the protection of life and property and the 
apprehension of offenders, and where the assistance of the public authorities can be procured, 
the right cannot be lawfully exercised. But the law does not intend that a person must run away 
to have recourse to the protection of public authorities when he is attacked instead of 
defending himself The important considerations which always arise in order to determine 
whether the action of the accused is covered by the right of private defence are firstly , what is 
the nature of the apprehended danger, and, secondly, whether there was time to have 
recourse to the public authorities, always remembering that when both the parties are 
determined to fight and go up to the land fully armed in full expectation of an armed conflict in 
order to have a trial of strength, the right of private defence disappears. 

Person actually seeing thief in possession of his goods, need not run to seek protection 
of public authorities. He is entitled to use reasonable force short of causing death to deprive 

thief of booty. P L D 1963 Azad J & K 90. 

Fourth clause : The right of private defence is restricted to not inflicting more harm than 
it is necessary to inflict for the purpose of defence. The amount of force necessarily depends 
on the circumstances of the case, and there is no protection if the harm is caused by 
excessive violence quite unnecessary to the case For example a person set by his master to 
watch a garden or yard is not at all justified in shooting at, or injuring in any way, persons who 
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may come into those premises, even in the night. He ought first to see whether he could not 
take measure for their apprehension. The measure of self-defence must always be 
proportionate to the quantum of force used by the attacker and which it is necessary to repel. 

Where the accused finding a thief entering the house at night, through an entrance 
made in the side-wall, seized him while intruding his body and held him with his face down to 
the ground to prevent his further entrance and hereby his death was caused by suffocation, 
where a person attacked by another with a spear struck a blow with a club which resulted in 
the death of the party attacking, and where a boy found a person stealing his property and 
killed him but not intending to do so, the right of private defence was held to be a good 
justification. 

Similarly, where an accused, in exercise of the right of self-defence, inflicted an injury on 
the thigh of the deceased, which proved fatal, it was held that, in circumstances of the case, 
the accused had not exceeded the right of self-defence. P L D 1965 Pesh. 11. Likewise where 
the accused was attacked by several armed assailants whereupon he dealt blunt edge hatchet 
bfow on one assailant and sharp edge blow on another, thus killing him, it was held that blows 
given in defence cannot be weighed in golden scales and the right of private defence had not 
been exceeded. P L D 1965 Quetta 33. The extent of the right of private defence cannot be 
weighed in golden scales and Courts view with indulgence acts of a person who in heat of 
moment pursues his defence a little further than is absolutely necessary. P L D 1966 Lah. 8. 

Section 99 read with Section 302 : There is no doubt that Section 99 of the Pakistan 
Penal Code has circumscribed the right of private defence by laying down that it in no case 
extends to the inflicting of more harm than necessary for the purpose of defence but it 
depends on the facts of each case as to how much force or number of blows would be 
required to repel an assault giving rise to an apprehension of death or grievous hurt. The law 
relating to self-defence has thus made the victim of such an assault the Judge of his own peril 
and permitted him to repel the attack even to the taking of the life of his assailant, so the 
Courts are to judge him by placing themselves in the same position in which he was placed. In 
the present case, the deceased had come to the house of accused, armed with a lathi and 
opened an attack on him by planting a blow on the middle of his head followed by another 
blow on his leg indicating a persistent assault on the accused, which certainly involved the 
apprehension of at least a grievous hurt In defending himself against this violent attack, the 
accused caused four injuries to deceased. There was not much disparity in the number of 
injuries suffered by the accused and those inflicted by him in his defence as only one of these 
four injuries was declared dangerous to life. To hold that the victim of such an assault after 
inflicting a lathi blow on the head of his assailants in self-defence a little harder than necessary 
exceeded this right of feeling himself still in danger delivered one or two more blows to him 
would be placing a greater restriction on the right of private defence of the body than the law 
prescribed under Section 99 of the Pakistan Penal Code required. P L D 1972 Lah. 596. 

More harm caused than necessary : Where a person killed a weak old woman found 
stealing at night, where a person caught a thief in his house at night and deliberately killed him 
with a pick-axe to prevent his escape, and where a number of persons apprehending a thief 
committing house-breaking strangled him and subjected him to gross maltreatment when he 
was fully in their power, the right of private defence was negatived. 


Where the determined attack with hatchet or hatchets on the head of the deceased was 
actuated by a desire to punish the deceased and not for the purpose of defence, the accused 
were held to have exceeded the right of private defence. P L D 1954 Lah. 170. Courts have, 
however, always viewed with indulgence the act of a person who in the heat of the moment, 
pursues his defence a little further than is absolutely necessary. P L D 1959 Lah. 753. Where 
the deceased with an ordinary stick delivered two initial blows to the accused causing very 
simple injury, the accused, drew out his dagger and delivered no less than eight blows to the 
deceased, five of wh'eh were sirffiaent to cause death. It was held that the accused did not act 
either in good faith or without any intention of doing more harm than was necessary and as 
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such plea to private defence not being available to him, was guilty of murder. P L D 1960 
Pesh. 105. 

Explanation : Both the Explanations given in the section relate to clauses First and 
Second of the section They lay down that a person is not deprived of the right of private 
defence, in other words a person has the right of private defence, even against a public 
servant, if he does not know or has no reason to believe that the person doing the act was a 
public servant. s 

100. When the right of private defence of the body extends to 
causing death : The right of private defence of the body extends, under the 
restrictions mentioned in the last preceding section, to the voluntary causing 
of death or of any other harm to the assailant, if the offence which occasions 
the exercise of the right be of any of the descriptions hereinafter enumerated, 
namely:-- 

First: Such an assault as may reasonably cause the apprehension that 
death will otherwise be the consequence of such assault; 

Secondly: Such an assault as may reasonably cause the apprehension 
that grievous hurt will otherwise be the consequence of such assault; 

Thirdly: An assault with the intention of committing rape; 

Fourthly: An assault with the intention of gratifying unnatural lust; 

Fifthly: An assault with the intention of kidnapping or abducting; 

Sixthly: An assault with the intention of wrongfully confining a person, 
under circumstances which may reasonably cause him to apprehend that he 
will be unable to have recourse to the public authorities for his release. 

COMMENTS 

Scope : This section authorizes a person, who is under a reasonable apprehension that 
his life is in danger or that any of the offences mentioned in this section is going to be 
committed, to inflict (/') death, or (/'/') any other harm to the assailant either when the assault is 
attempted or directly threatened. But the exercise of this right is restricted to the limits 
mentioned in Section 99 and the apprehension must be reasonable and the violence inflicted 
must not be out of all proportions to the apprehended danger. It must be reasonably 
necessary for the purpose of self-defence. As for instance, a person is not justified in shooting 
another who is about to arrest him when there is nothing to show that he has reason to 
apprehend that any of the acts mentioned in this section would ensure. 

Private defence, right of : Accused, even in the absence of any evidence of his own in 
his defence, is entitled to support his plea of right of private defence from the circumstances 
appearing from prosecution evidence itself. 1994 SCMR 1733. 

Right of private defence is inferable from the facts and circumstances of the case. The 
right has to be allowed to accused despite facts that he himself had not claimed such right in 
his statement under Section 342, Cr.P.C. P L D 1974 S C 67. 


Accused having right of self-defence, inflicting injuries on neck and upper part of body 
of deceased Result of scaring away assailants could be achieved by firing at lower part of the 
body Accused, exceeded the right of private defence. Conviction altered to be one under 
Section 304 (1) in circumstances of case. 1979 P Cr. L J 505. 


Prosecution had failed to prove its case against accused beyond a I reasonable doubts 
benefit of which was to go to accused Additionally, accused s plea of self-defence as against 
^e prosecution story was more plausible. Accused whose two brothers had already been 
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murdered by the complainant party had naturally apprehended danger to his life when the 
deceased and others on appearing in the Emergency Ward of the Hospital had started firing 
One pistol and two empties were recovered from near the deceased. Extent of apprehension 
of the accused in such a situation could not be weighed in golden scales. Accused had 
exercised his right of self-defence available to him under the law and had not exceeded 
reasonable limits Accused was acquitted in circumstances 1997 M L D 980. 

Accused had no motive for the commission of the offence, rather the complainant party 
had the motive to avenge the beating of the prosecution witness. Recoveries of the weapons of 
offence from the accused had been effected in violation of the mandatory provisions of 
Section 103. Cr P C and through a chance witness and an interested witness and the same 
were disbelieved Investigation of the case suffered from patent mala tides. Accused had also 
suffered injuries and had given a counter-version of the occurrence and when both the 
versions were put in juxtaposition defence version was found to be reasonably plausible 
Fracture of ribs and shoulder bone suffered by accused was sufficient to give apprehension to 
them that death might also be caused. Accused, thus, had exercised the right of self-defence 
of their person and they did not exceed the same. Accused were acquitted in circumstances. 
1996 PCr. LJ 2052. 

Plea ol self-defence : Plea of right of self-defence can be accepted by the Courts if 
spelt out from the evidence even if no clear and specific plea has been taken by an accused. 
1996 P Cr. L J 1833 (b). 

Plea of self-defence, for proper appreciation, is to be put in juxtaposition with 
prosecution case It is to be accepted when prosecution fails to prove its case beyond all 
reasonable doubt. 

Plea need not be specially raised : The mere fact that an accused person has not 
pleaded that he acted in the exercise of the right of private defence, does not preclude the 
Court from giving a finding that the accused had acted in the exercise of the right of private 
defence, but before the Court holds that a person did an act in the circumstances not pleaded 
by him the evidence with regard to those circumstances must be very cogent and not open to 
any doubt P L D 1960 B J 1 . Plea of private defence can be allowed whether or not 
specifically pleaded by accused. Such an inference must be warranted by evidence brought 
on record which would go at least to the extent of showing that it was reasonably possible that 
accused persons had acted in self-defence. N L R 1980 A C 390. If such plea can be spelt out 
from the evidence and the circumstances of the case, the accused should not be denied the 
benefit of the same only because he has not expressly pleaded it. 1979 P Cr. L J 505 

Where accused did not specifically raise the plea of self-defence nor produce in 
evidence in defence Possibility of any reaction on prosecution case altoaether pvHuHpH Ruio 
that even if plea of self-defence fails Court has duty to take into account all facts aDDelrtno on 
record, held was not applicable in circumstances of case. P L D 1973 s C 418 appeanng 0 

Murder committed not at spur of moment but in cold-blood with Drempditatinn tr, takp 
revenge for murder of accused’s father. Injuries on person of accused exS^No a^ cimp 
received by them during process of being caught. Conviction and sentence nf^path 
maintained, in circumstances. P L D 1981 Kar. 184. ° sentence of death were 

Where Court is in doubt whether right is exceeded. Benefit has to go to accused 1968 
P Cr. L J 602. , 

Accused cannot be expected to weigh his blows in qolden sraioc _ _ , . . • 

defence by step in heat of moment. 1968 P Cr. L J 1022. es or mod ulate his 

Where it was assumed that the stone was thrown bv tha ^ . 

duevf the firsf stone and^hat^n^hese ^h^stances'^he^appellant^/ould^ 
private'detencehjsMP* iS.'l j'noW lOO.^* 09888 ^ in ,urn - He would cleady bein',he ugh. of 
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Homicide in self-defence is justifiable, although the party killing was guilty of an assault, 
or engaged in an unlawful conflict: Provided (1) that the party killing did not either commence 
or provoke the attack with intent to kill or do grievous bodily harm, (2) that he killed the 
assailant because he had reasonable cause for believing it to be necessary so to do, in order 
to avoid immediate death. Whether the apprehension was reasonable or not is a question of 
fact to be decided according to circumstances of each case. P L D 1961 B J 22. 

Deceased being unarmed giving no apprehension to accused of death or grievous hurt. 
Possibility that some dispute over gambling took place between the parties on previous 
occasion on which the deceased hurled abuses on the accused and on coming across each 
other per chance confrontation culminated in infliction of stab wounds to deceased. 
Circumstances also suggesting that some sort of grabbing between parties proceeded fatal 
attack on the deceased. Accused in the circumstances held to have exercised right of self- 
defence in far excess the requirements of Section 100 1981 P Cr. L J 324. 

The accused party attacked first and the accused gave a single blow on the head of the 
deceased with kassi, using in loading manure in a cart. The situation demanded of the 
accused to do something not only to save himself but also his aged father. The motive part of 
the prosecution story was also not believed by the trial Court. It was a case of self-defence 
falling under Section 100, secondly, P.P.C. Conviction and sentence under Section 304, Part II, 
P.P.C. were set aside, in circumstances. 1984 P Cr. L J 1436. 

Plea of the exercise of right of private defence not put forward in commitment 
proceedings but raised at a trial as an alternate version. Record showed that accused and their 
companions deliberately armed themselves and proceeded by a route leading to site of 
occurrence. The accused were held aggressors and no question of exercise of right of private 
defence could arise in their favour. 1981 S C M R 223. 

Plea of the accused to have attacked the deceased in exercise of the right of private 
defence was not held to be available to him in the circumstances that he attacked the 
deceased by giving him repeated blows with sharp side of the hatchet which he had hidden 
before the attack. 1981 P Cr. L J 185. 

The motive attributed to the accused for murder not established beyond reasonable 
doubt Eye-witness’s account was disbelieved. No independent evidence was forthcoming to 
corroborate such eye-witness’s account against accused. Accused forced to submit to 
sodomy at knife point but accused snatched away knife from the deceased and when 
deceased tried to snatch it back, he was staffed to death by accused by causing him several 
wounds. Some excess in causing harm to the deceased in circumstances held condonable. 
1981 P Cr. L J 76. 

The case involving double murder by seven accused persons armed with sofa, revolver, 
khanjar and chhuries. Trial Court in consideration of circumstances of the case rejected 
prosecution version but accepted the version of the accused persons that they inflicted injuries 
in the exercise of right of self-defence. Trial Court acquitting four co-accused by giving them 
benefit of doubt, convicted three appellants under Sections 304/34, P.P.C. and sentenced 
each of them to life imprisonment. Thereupon appellants filed appeal before the High Court. 
State Counsel and appellant’s counsel admitted that approach of trial Court in rejecting 
prosecution version and accepting that of self-defence was correct. High Court after careful 
scrutiny of entire evidence on record endorsed the plea of trial Court in acquitting the accused. 
N LR 1980 AC 235. 

Prosecution proving that on the day of occurrence when witnesses were coming back 
after offering condolences, deceased was going ahead of them with a pigeon in his hand. 
Accused tried to snatch pigeon and in that encounter pigeon flew away. Deceased caught 
hold of collar of deceased's shirt abused him. The accused took out a Chhuri from his dub and 
gave a blow on deceased’s chest. Deceased died on the spot. The trial Sessions Judge 
sentenced accused to death. On appeal the accused contended before the High Court that he 
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was also attacked and suffered an incised injury on palm of his left hand. Further contended 
that the accused acted in the right of exercise of private defence be argued It was held that 
infliction of a blow with Chhuri right on deceased's chest without any consideration of 
consequences show that the accused acted in excess of right of private defence. N L R 1 980 

AC 174. 

Contention that not only brick-bats thrown into house but violent crowd also chained 
door from outside to prevent appellant from having recourse to public authorities and therefore 
appellant reasonably believed of either being killed or caused grievous hurt and accordingly 
appellant justified in firing shots in his defence. There being a tiff between parties and appellant 
having bolted door from inside, no occasion for others to have attacked house. Neither 
appellant nor any other inmate of house suffering injury either with fire-arm or with brick-bats. 
Gun fire by appellant in the circumstances held not to be justified. 1977 S C M R 450. 

The deceased tried to outrage the modesty of the accused (girl of 13/14 years age) 
against her will who got suddenly and gravely was provoked (as an oriental girl of 
impressionable age who being a true lover but not allowing the liberties before marriage), if 
the case was treated as that of assault by the deceased with use of some force to make 
amorous advances other than to commit rape, the accused had the right of private defence to 
cause any harm to the deceased subject to limitation contained in Sections 99 and 100, P.P.C. 
other than death. She having murdered the accused would be deemed to have exceeded by 
Exception 2 to Section 300, P.P.C. The case if located as one for uncertainty involving 
Exception 1 and/or 2 to Section 300, P.P.C. than condition laid down in Exception 4 to Section 
300, P.P.C. would also be deemed to have been sustained. The accused was guilty of offence 
of culpable homicide not amounting to murder punishable under Section 304, Part I, P.P.C. 
The sentence of life imprisonment was reduced to imprisonment already undergone. 1984 
S C M R 646. 

Benefit of doubt : Prosecution had failed to prove its case against accused beyond all 
reasonable doubts benefit of which was to go to accused. Additionally, accused's plea of self- 
defence as against the prosecution story was more plausible. Accused whose two brothers 
had already been murdered by the complainant party had naturally apprehended danger to his 
life when the deceased and others on appearing in the Emergency Ward of the Hospital had 
started firing. One pistol and two empties were recovered from near the deceased. Extent of 
apprehension of the accused in such a situation could not be weighed in golden scales. 
Accused had exercised his right of self-defence available to him under the law and had not 
exceeded reasonable limits. Accused was acquitted in circumstances. 1997 MLD 980. 

101. When such right extends to causing any harm other than 
death : If the offence be not of any of the descriptions enumerated in the last 
preceding section, the right of private defence of the body does not extend to 
the voluntary causing of death to the assailant, but does extend, under the 
restrictions mentioned in Section 99 to the voluntary causing to the assailant of 
any harm other than death. 

COMMENTS 


The extent to which the right of private defence of body extends is stated in Sections 
100 and 101. Section 100 tells us in what cause the right extends to the voluntary causing of 
death while Section 101 tells us that in all other cases the right extends to causing of any harm 
other than death. Both the sections are, however, subject to the restriction mentioned in 
Section 99, that is, no more harm is inflicted than is necessary for the purpose of defence. If 
death is not caused, the person having the right to private defence is not guilty of any offence 
provided the provisions of Section 99 are not contravened If death is caused, he would again 
be guilty of no offence, if he satisfies the requirements of Section 103, provided also the 
it.K Sectlon 99 a/e not contravened. If his case does not fall within Section 100, his 
causing death in excess of the right of private defence would be an exceeding his right of 
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private defence and would be an offence which may be murder or culpable homicide not 
amounting to murder or lesser offence. 

102. Commencement and continuance of the right of private 
defence of the body : The right of private defence of the body commences 
as soon as a reasonable apprehension of danger to the body arises from an 
attempt or threat to commit the offence though the offence may not have been 
committed; and it continues as long as such apprehension of danger to the 
body continues. 

COMMENTS 

Object : This section indicates when the right of private defence of the body 
commences and till what time it continues. It commences and continues as long as danger to 
body lasts. 

To invoke the protection of this section, there must be an attempt or threat and 
consequent thereupon an apprehension of danger, it is not a mere idle threat, or every 
apprehension of a rash and timid mind, that will justify the exercise of the right. A reasonable 
ground for the apprehension is requisite. If for instance the threat proceeds from a woman or 
child and is addressed to a strong man, there could hardly be a reasonable apprehension in 
the eye of law. Present and imminent danger seems to be what is meant But if a man is 
preparing himself as by seizing a dangerous weapon in such a way that he manifestly intends 
immediate violence, this seems sufficient justification of the exercise of the right; for his 
conduct amounts to a threat and the other has reason to consider the danger to be imminent. 
Therefore, the right commences only on a reasonable apprehension of danger to body caused 
by an attempt or threat to commit an offence; but it is not necessary that actual harm should 
be caused. PL D 1959 Pesh. 1. Whether the right of private defence possessed by an 
accused was exceeded or not will depend, not on the actually continuing danger but on 
whether there was a reasonable apprehension of such danger. Law does not require a man to 
run away and have recourse to the protection of the public authorities and not to stand his 
ground and defend himself. 6 Cr. L J 271. 

Attempt or threat to commit an offence : The section does not require that the hurt 
should actually be caused before one can defend himself. It requires only that there should be 
reasonable apprehension, the term reasonable apprehension we have already explained 
above, of danger arising from an attempt or threat to commit an offence. 

pjqht of private defence of body-Extent of protection : Prosecution had failed to 
prove its case against accused beyond all reasonable doubts benefit of which was to go to 
accused Additionally accused's plea of self-defence as against the prosecution story was 
more Plausible Accused whose two brothers had already been murdered by the complainant 

had natur^ly appmhended danger to his life when the deceased and others on 
appearing in the Emergency Ward of the Hospital had started hrmg One pistol and Wvo 

empfeTwere recovered from near the deceased Extent of apprehension of the accused in 
empties were reouveie = hpd in aolden scales. Accused had exercised his right of 

such a situation could not be weignea in y ul ^ e 'vr OV rppriPrt rpasnnahlP limits Accused 
self-defence available to him under the 'aw and had not exceeded reasonable limits. Accused 

was acquitted in circumstances. 1997 M L D 98 . 

103 When the right of private defence of property extends to 
causing death : The right of private defence of property extends under the 
restrictions mentioned in Section 99, to the voluntary causing of death or of 
any o^e? h^m to the wrong-doer, if the offence, the committing of which, or 
the attempting 1 to commit which, occasions the exerase of the right, be an 
offence of anv of the descriptions hereinafter enumerated, namely. 
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First : Robbery ; 

Secondly : House-breaking by night; 

Thirdly : Mischief by fire committed on any building, tent or vessel, which 
building, tent or vessel is used as a human dwelling or as a place for the 
custody of property; 

Fourthly: Theft, mischief or house-trespass, under such circumstances 
as may reasonably cause apprehension that death or grievous hurt will be the 
consequence, if such right of private defence is not exercised. 

COMMENTS 

Scope : Section 100 enumerates the cases to which the right of private defence of the 
body extends to the causing of death; this section enumerates the cases in which it extends to 
the causing of death in defence of property. Both the sections are subject to the provisions of 
Section 99. 

The section allows death or any harm to be caused in exercise of the right of defence of 
property in the following situations :- 

(1) Robbery; 

(2) House-breaking by night; 

When mischief is done by fire committed on any building, tent or vessel which are 


(3) 


(4) 


used as human dwelling or in use in place of the custody of property; 


When trespass or theft or any mischief is going to be done and there is reasonable 
apprehension that if it is not averted, death or grievous hurt will be the consequence 

There is no right of private defence of property against persons intending to arrest a 
person carrying unlicensed arms and ammunition and taking those arms and ammunition as 
the act of those intending to arrest could not amount to theft and no offence of robbery or 
attempt thereof could be contemplated by them P L D 1961 Lah. 279. Where the deceased 
and his companions wanted to effect an arrest which, under the law they were not entitled to 
do. their act would amount to an offence of wrongful confinement and the right of private 
defence which accrued to the appellant could not be said to have been taken away because 
his captors were under a misconception about their power to arrest him or had no criminal 
intention The appellant had a right of private defence against an illegal arrest which the 
deceased and his companions wanted to effect P L D 1951 Lah. 287. 

The provision under Section 103 fourthly of the Penal Code, 1860 relates to the right of 
private defence of property extending to the causing of death against house trespass under 
such circumstances as may reasonably cause apprehension that death or grievous hurt’will be 
the consequence, if such right of private defence is not exercised The right of self-defence 
extended by this provision and other relevant Provisions of the law is subject to the restrictions 
mentioned in Section 99 of the Penal Code. 1860. one of which is that, "the right of private 
defence in no case extends to the inflicting of more than it is necessary to inflict for the 
purpose of defence." Where the deceased who was killed with a dagger, had gone unarmed, 
to the house of the accused to claim back his wife, and his initial entry into their house was 
innocent and even after he had become a trespasser in the house at no staae was his act 
attended by any act or circumstances to crea e a reasonable apprehension in ?he rrinds of the 
opposite-party that death or grievous hurt will be the consequence of his act it was held that 
all that the inmates of the house were justified in doing was to push the deceit of the 
house with the minimum force necessary to ward off any harm occurhnnfro^ ^ ^ ^ 

who was unarmed To injure him with a dagger was altogether unraii^?! dece f s f J 

necessities of the situation and the accused in stabbing me decras^nn 01 ^ and ^yond the 
Sy had exceeded .he right o. pnva.e defence beylnd his'l'cT^af ^ 
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protected by^nght of private defence allowed under Section 103 fourthly of the Penal Code. 

i860 * “ 

pnrp h th ri ^ ht extends to causing any harm other than 

deat ? ‘ !Innfcinnt n tho the cornmittin 9 of which, or the attempting to commit 
whtch. occasions the exercise of the right of private defence, be theft 

of any of the descn Ptions enumerated in the 
last ct on td at nght does not extend, to the voluntary causing of 

death, but d es extend, subject to the restrictions mentioned in Section 99, to 
the voluntary causing to the wrong-doer of any harm other than death. 

COMMENTS 

Th |s section is connected with Section 103 just as Section 101 with Section 100. Thus, 
where the offence which occasions the right of private defence of property is theft, mischief or 
criminal trespass, the right of defence under this section only extends to the voluntarily 
causing to the wrong-doers some harm other than death. 

7 ^® r ' 9 bt °f private defence of property extends to causing at least grievous hurt in case 
of criminal trespass. 1969 P Cr. L J 533. 

Section 104 is inapplicable where death is caused in exercise of right of private defence 

N L R 1980 A C 326. 

Where a person was repairing radio with a screw-driver and a hooligan type of creditor 
walked into his shop and insolently demanded the repayment of a petty debt then and there 
and so worked himself up as to go to the extent of robbing that person of his "muffler" to 
prevent which he struggled first and then in exasperation hit him only once with the screw¬ 
driver he was holding, it was held that he acted in the exercise of the right of self-defence of 
property. P L D 1959 Azad J & K 35. 

The landlord cannot take law in his own hands and pre-emptorily throw away household 
effects of a defaulting tenant. Tenant and his family members, it was held have every right to 
use reasonable force to defend their possession against trespass. "It is a trite proposition of 
>aw that a landlord cannot take law in his own hands, and pre-emptorily throw away the 
household effects of a defaulting tenant" Faced with this predicament tenant and his family 
members had every right to use reasonable force to defend their possession from a 
trespasser. The injuries were simple and could be caused as stated by the witnesses. Even the 
use of any other article would not be open to exception This action of their would be covered 
by the principles of self-defence embodied under Sections 96 to 105, P.P.C 1980 P Cr. L J 
58. 

105. Commencement and continuance of the right of private 
defence of property: The right of private defence of property commences 
w ^en a reasonable apprehension of danger to the property commences. 

The right of private defence of property against theft continues till the 
offender has effected his retreat with the property or either the assistance of 
the public authorities is obtained, or the property has been recovered. 

. The right of private defence of property against robbery continues as 
0n 9 as the offender causes or attempts to cause to any person death or hurt 
° r wrongful restraint or as long as the fear of instant death or of instant hurt or 
lr| stant personal restraint continues. 

The right of private defence of property against criminal trespass or 
schief continues as long as the offender continues in the commission of 
m,nal trespass or mischief. 
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The right of private defence of property against_^°^® n b r®^'['9 by nigh, 
continues as long as the house-trespass which has been begun by such 
house-breaking continues. 


Scope : This section prescribes when the right of private defence of property 
commences and how long it would continue against the apprehension o commission of 
different offences It is analogous to Section 102 in which similar provision is made for the right 
of private defence of the body. The first clause of this section lays down the rule as to the 
commencement of the right and the remaining clauses the duration of the right in respect of 
various offences against which it is exercised 

First clause : The right of private defence of property commences when a reasonable 
apprehension of danger to the property commences and continues only so long as the 
trespasser remains on the property. PLD 1960 Pesh. 141. Before such apprehension 
commences, the owner of the property is not called upon to apply for protection to the public 

authorities 

It is not the law that the rightful owner in peaceful possession of properly must run 
away, if there is actual invasion of his right and an attempt on his person The person in 
possession of property is entitled to defend himself and his property by force and to collect 
such members and such arms as are necessary for the purpose if he sees an actual invasion 
of his rights which invasion amounts to an offence under the Penal Code, and when there is 
no time to get police help. It is lawful for a person who has seen an invasion of his rights to go 
to the spot and object. It is also lawful for such person if the opposite-party is armed to take 
suitable weapons for defence. 1954 Cr. L J 1710. 

Duration of right : The principle of Section 102 will apply in such a case and the right 
shall continue as long as the apprehension of danger, and not the danger itself, continues. 

Second clause : The right of private defence of property against theft continues tiH (1) 
the offender has effected his retreat with the property, or (2) the assistance of public authorities 
is obtained or (3) the property has been recovered An offender is to be considered as having 
effected his retreat when he has once got off having escaped in mediate pursuit or pursuit not 
having been made A recapture of the plundered property, while it is in course of being carried 
away, is authorised, for the taking and retaking is on transaction But when the offence has 
been committed and the property removed, a recapture after an interval of time by the owner 
or by other persons on his behalf, however, justifiable, cannot be deemed an exercise of the 
right of defence of property PLD 1959 Lah. 987. 

In Allah Bachayo v. The State, PLD 1964 Kar. 412, the Court held that the clause -tf] 
property has been recovered" is to be read subject to the clause "till the offender has effected 
hi.> ictreat with the property". 


Third clause : Since robbery involves theft, the right of private defence against theft 
may continue after the cessation of the right of private defence against robbery. 

Fourth clause : Against criminal trespass the person in possession of the property hs® 
the right of private defence of property so long as the trespass continues and this right extends 
to causing to the trespassers any harm other that death subject to the restrictions mention^ 
in Section 99 namely, that no more harm should be inflicted than is necessary for the purp 0#e 
of defence and that there is no time to have recourse to the protection of the authorities If- in 
the exercise of this right, such resistance is offered by the trespassers that a reasona^ 
apprehension is caused to the owners that death or grievous hurt would be the result, righ t ^ 
private defence of person then arises and extends to the causing of death. 22 Cr. L J 177. 
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Fifth clause : The right of private defence against house-breaking continues only so 
long as the hous -trespass continues, hence where a person followed a thief and killed him in 

^aTdefence 10 ^ ** *** ^ ^ ^ ° f 

106. Right of private defence against deadly assault when there is 
risk of harm to innocent person : If in the exercise of the right of private 
defence against an assaijit which reasonably causes the apprehension of 
death the defender be so situated that he cannot effectually exercise that right 

without risk of harm to an innocent person, his right of private defence extends 
to the running of that risk. 

Illustration 

A is attacked by a mob who attempt to murder him. He cannot effectually exercise his 
right of private defence without firing on the mob. and he cannot fire without risk of harming 

young children who are mingled with the mob. 4 commits no offence if by so firing he harms 
any of the children. 


COMMENTS 




Scope : This section permits harm being caused to innocent person if it is necessary in 
the exercise of the right of self-defence. But the risk of causing harm to innocent persons is 
permissible only when the defender has a reasonable apprehension of death and the right of 
self-defence cannot be effectively exercised without taking such risk 

Trial Court by summoning the Court-witnesses-on the application of prosecution had 
acted beyond its jurisdiction in collecting evidence against the accused which was not 
collected or produced by the prosecution and had tried to fill in the lacunae in the prosecution 
case Accused had no notice of his alleged dispossession from the land in dispute and he was 
justified in claiming to be in possession of the same on the day of occurrence. Trial Court had 
not believed the prosecution witnesses qua 11 accused out of 12 accused who had been 
acquitted Ocular evidence which suffered from intrinsic inconsistencies was not free from taint 
and malice and was not corroborated by any independent evidence, not even by medical 
evidence and evidence of recoveries. Enmity between the parties was admitted. Prosecution 
had failed to prove its case beyond doubt and the accused was found entitled to the right of 
self-defence of person and property in the circumstances of the case Accused was acquitted 
accordingly 1996 PCr. LJ 1758. 
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CHAPTER V 

OF ABETMENT 

107. Abetment ol a thing : A person abets the doing of a thing who- 
First ■ Instigates any person to do that thing; or 

S5fc order» « <•*»*•* “**» 

Thirdly: Intentionally aids, by any act or illegal omission, mg that 

thing. fw . . 

c 1 . A nftrcnn who bv wilful misrepresentation, or by wilfu 

eon JESTS'. ■AS^SnS ■» » 0oo„5 „ 

causes or procures, or attempts to cause or procures a thing to be done,« 

said to instigate the doing of that thing. 

Illustration 


A a public officer, is authorized by a warrant from a 
kr.owinn that lari and also that C Is not Z, willfully represents to A that C is Z, and thereby 
intentionally cause Ato apprehend C Here 8 abets by instigation the apprehension of C 

Explanation 2 : Whoever, either prior to or at the time of the £ omr ™ 5S _^ 
of an act, does anything in order to facilitate the commission of that act and 
thereby facilitates the commission thereof, is said to aid the doing of that act 

COMMENTS 

Stages In commission of crime : There are four stages in the commission of crimes 


(1) Mental stage in which the crime is considered and determined upon. 

(2) Preparation; 

(3) Execution, 

(4) Concealment or profiting by crime 


I 


it/ w/i — r » r 

Persons participating in stage (3) are principals The offence of abetment, property 
speaking is committed by those who take part either of stages in (1), (2) or (4). 

But under the Penal Code abetment is limited to stages (1) and (2) 

When an offence Is committed and several persons take part in the commission of * 
___ r.r, m^vy t nntribute in a manner and degree different from the nther* to the doing & 


When an ortence is bun.. <ai ^nuus uine pari in me commissi^" , 

each person may contribute in a manner and degree different from the others, to the doing o* 
the criminal act Abetment is a separate and distinct offence provided the things abetted is af1 

not in itself involve the actual comminiinn nf tho rrimo ahortpd It is 3 


the criminal act Abetment is s«pa>a«o o.w uiaunu unence provioea tne tnings aDeneu « -• 
offenr e Abetment does not in itself involve the actual commission of the crime abetted It is 3 
r rime apart or a distinct offence and not a mere minor offence within the meaning of Sect** 1 
238 Cr P C P L D 1961 Lah. 212. 


As a general rule a charge of abetment fails if the substantive offence is not establish^ 
against the principal But there may be an exception whore the substantive offence * aS 
undoubtedly committed, and there is evidence, such as a restricted confession by the abetted 
on which the jury might have found, as against him, that the offence was committed by th * 
principal, though as against the latter, the confession would be insufficient for a conviction ^ 
murder 


muiuoi 

Abetment is a substantive offence under Penal Code and not mere an appendage 
principal rjffence P L D 1968 Ktr. 883. 


11fi 


Scanned by CamScanner 



117 


[S. 107] Pakistan Penal Code, I860 


The abetment is constituted in the following ways- 

(,) by instigating a person to commit an offence. P L D 1958 Dacca 832 or 
(2) by engaging in a conspiracy to commit it; or 
( 3 ; by intentionally aiding a person to commit it 

First clause—(1) Abetment bv inatinatinn .a 

act. where he actively suggests or stimulates him tn t P erson ls Said t0 ir,3ti 9 ate mother to an 

or indirect, whether it takes the fcTm of exnrZ^ a " y me ?"f or language, direct. 

encouragement The word ‘instigate’ means tn nnaH n lcltat,on - or °f hints, insinuation, or 

or encourage to do an act. A mere intention or nmnarlt 111 ^ orward orto Provoke, incite; urge 

abetment Advice can become ’instigation' if iHs P moa T ' n ?' 9ate ,s neither instigation nor 

commission of an offence. Advtee per se canon? n^ Ve ' y ° s . u9 ? est or stimula,e ,he 

acquiescence, or permission does not amount to an instinaifn^'lj be lnall 9f ,lon A mere 
from the scene of offenrp omn, 10 an '"stigation. Nor can deliberate absence 

criminality of an ac° Whetethe^ knowled9e °' ,he 

mailreating a tenant for committing extortion and as a result of U his“ uggesZTha "'IhTtenaml 

comm ss"on b of Lno«?nce S and® hemfn ' " 2“ ^ ** a ™s 

was proper A I R 192? AM. 7M. C ° nV ' C "° n ^ SeClion 330 and ,his sec,ion 

Definition of Misrepresentation : ‘Misrepresentation’ means and includes 

The positive assertion in a manner not warranted by the information of the person 
making it, or that which is not true, though he believes it to be true. 


0 ) 

( 2 ) 

(3) 


Any breach of duty which, without an intent to deceive, gains an advantage to the 
person committing it, or any one claiming under him, by misleading another to his 
prejudice or to the prejudice of anyone claiming under him. 

Causing, however, innocently, a party to an agreement to make a mistake as to the 
substance of the thing which is the subject of the agreement. 

Even if common intention is not borne out by facts, accused may be taken to be aidino 
one another in crime. P L D 1955 Lah. 575. y 

Explanation 1 : This section says that a person who- 

( 1 ) by wilftil misrepresentation, or 

( 2 ) by wilful concealment of a material fact which he is bound to disclose, voluntarily 
causes, or procures or attempts to cause or procure, a thing to be done, is said to 
instigate the doing of that thing. 

. Th e illustration is an example of instigation by 'wilful misrepresentation’. Instigation by 
wilful concealment’ is where some duty exists which obliges a person to disclose a fact. Mere 
ai, ure to prevent the commission of an offence is not in itself an abetment where there is 
nothing to show that the accused instigated the commission of the offence or helped in anv 

wa V to do it. AIR 1941 Cal. 456. 

Approver M enjoying a special position under accused Z (former Primer Minister) in 
c °se and constant touch with him throughout his tenure of office; shown all kinds of favours 
and con siderations by accused Z; he being not the only civilian official taken into custody on 
Proclamation of Martial Law; having held important position involving assumption of 
Responsibility and exercise of authority. In the circumstances it was held that it is difficult to 
f l M having become instrument in the hands of Martial Law authorities to deliberately and 
Sely con coct story narrated at great length at trial. P L D 1979 S C 53. 

cq Cheating and its abetment may be tried at place where cheating takes place or 
ns equence ensues. P L D 1962 Kar. 499. 
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IS 


10?] 


No 


The accused telephoned to W asking it he could have two boys foi immoral puip 0s 
nut,a,l u hoys were named or indicated The accused was charged with Inc iting W * 
procure the commission by certain male unknown persons ofI cjcts ^gross mdecencv - 
him the accused It was held that as the ac uimh v _•■ s 1 • . . .. 

done the acts would have been a criminal offence. it w* s f ''’ '’ he accuse 
who he was to procure were not at the time ascertained or 1 W at 


:enc v w l' 

commit what, ii |, e (l 
,he ,nale Person, 

procure were noi ai me unr natnuiunv. w. . usrd was inc iting 

incite another to commit an offence, and that the accused was rightly convicted Incite**, 
amounts to abetment P L D 1959 Dacca 832. 

By suggestion : Where the accused expressed approval of the conduct of certain 
persons who were maltreating a tenant lor committing extortion as and a result ol h« 
suggestion that the tenant ought to be beaten blows were inflicted was held f/i,rf m e 
accused s remarks stimulated the commission of the offence After detailed and anx^ 
consideration of criticism levelled by leaned counsel against approver and the evidence given 
by him at the trial I have reached the conclusion that the statement made by him is not such 
as can be said to be lacking in intrinsic worth by reason of any inherent weakness, nr suffering 
from infirmities like omissions, contradictions, improvements and lies, etc . on the contrary if i s 
highly probable considering the peculiar position occupied try approver under appellant and 
can be safely acted upon provided tfie reguisite corroboration is available on the record It mi 
be useful to state here that on an exhaustive review of the general circumstances pertaining 
to approver I have already found that considering the tact that he enjoyed a special position 
under appellant that he was in close and constant touch with him throughout his tenure that he 
was shown all kinds of favours and considerations by being sent abroad for official visits and 
medical treatment, that he was not the only civilian official taken into custody on the 
proclamation of Martial Law, and that during his long career in the police service of Pakistan he 
had held important positions involving assumption ot responsibility and exercise of authority 
and it was therefore difficult to hold that approver had become an instrument in the hands ol 
the Marital Law authorities to deliberately and falsely concoct the story he had narrated at such 
length at the trial A further significant fact strengthening me in this conclusion was that eveiui 
he was pressurised to falsely implicate the applicant there was no reason tor the Marital Law 
authorities, or for approver himself to falsely assign an important operational role in the 
conspiracy to co-appellant who was then functioning as one of the Directors of the Federal 
Security Force, incharge of Operations and Intelligence. P L D 1979 S C 215. 


Second clause-Abetment by conspiracy : Conspiracy consists in a combination and 
agreement by persons to do some illegal act or to effect a legal purpose by illegal means So 
long as such a design rests intention only, it is not indictable When >wo agree to carry it into 
effect, the very plot is an act in itself, and the act ot each of the parties, promise against 
promise, actus contra actum capable of being enforced, if lawful, is punishable if tor a criminal 
object or tor use of criminal means It is not necessary that the abettor should concert the 
offence with the person who commits it It is sufficient if he engages in the conspiracy 111 
pursuance of which the offence is committed Where parties concert together, and have a 
common object, the act of one of the parlies done in furtherance of the common object and" 1 
pursuance of the common plan is the act of the whole 

Forgery : To prepare, in conjunction with others, a copy of an intended false docume nl 
and to buy a stamped paper tor the purpose of writing such false document, and to ask f° f 
information as to a fact to be inserted in such document, are facts which would supP or1 a 
conviction for abetment of forgery as being acts done to facilitate the commission of ,f1f 
offence 


Third clause-Abetment by aid--(a) By an act: A person abets by aiding, when bv ilf1 ' 
act done either prior to, or as the time of, the commission of the act. he intends to facll^jf, 
and does in fact facilitate, the commission thereof (vide Explanation 2) For instance. ,f1t 
supplying of necessary food to a person known lo be engaged In crime is not per so crir< 
bunt food were supplied in order that the criminal might go on a journey to the intended 


I , 1 ... .” yiu WI i u UUIIIUV IU lilt; IIIU IIUC 

I- e crime or conceal himself while waiting for an opportunity to commit the crim*’- 


llif 
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supplying of food would be in order to facilitate the commission of the crime and might 
facilitate it Mere presence at the commission of a crime cannot amount to intentional aid, 
unless it was intended to have that effect To be present and aware that an offence is about to 
Pe committed does not constitute abetment unless the person thus present holds some 
position or rank or influence such that his countenancing what takes place may, under the 
circumstances, be held a direct encouragement, or unless some specific duty of prevention 
rests on him. which he leaves unfulfilled in such way that he may be safely taken as having 
pined in conspiracy for the perpetration of the offence Cr. R No. 51 of 1886. 

Acceptance of unstamped receipt not aiding : Where a debtor paid a sum of money 
to his creditor, and asked for a stamped receipt from him who had not at hand a stamp and 
then accepted an unstamped receipt saying he would affix a stamp thereto, which he did not 
do, it was held that this did not constitute abetment of the offence of giving an unstamped 
receipt because he had done or committed nothing which it was in his power to effect I L R 8 
All. 18. 

Abetment by giving bribe : When considering whether the bribe given is guilty of 
abetment, the definition of abetment given in the section will have to be construed alongwith 
illustration (a) to Section 109 Section 165-B is only a special exemption in favour of bribe-giver 
in absolving him from liability but bribe-giver is an abettor notwithstanding that bribe was paid 
under threat P L D 1964 S C 266. 

Element of criminality must be clearly spelt out before a person is indicted for abetment 

1995 PCr. L J 1424. 

Constitutional petition : Summoning a person as an accused after challan was filed in 
Court on the charge of abetting office Petitioner who was alleged to have been involved in 
commission of crime, was found innocent by police after thorough investigation but despite 
that petitioner was summoned by Trial Court on application of prosecution witness 
Prosecution witness on whose request petitioner was summoned, had nowhere stated that 
offence was committed with abetment of petitioner but had simply stated that petitioner once 
had come to his house alongwith accused persons and had threateningly asked him to divorce 
his second wife Whatever be the nature of crime nobody could be put to rigours and agony of 
criminal trial on a mere statement of one of prosecution witnesses that a named person had 
come to his house in the company of others and had threatened him. There must be cogent 
evidence spelling out the ingredients of abetment as defined in Section 107 P P C. Order 
summoning petitioner which was not supported by any material on file and was passed by 
Trial Court without application of independent mind, was liable to be struck down and could 
not be sustained 1996 P Cr. L J 1673. 

Sections 34 and 107 : It would be evident from the plain reading of Sections 34 and 
107 P P C that they are quite distinct and separate in their intent and scope Section 34 
enunciates the principle of constructive liability in regard to an act committed by several 
Persons in furtherance of their common intention Whereas Section 107 defines the offence of 
abetment whose mode of punishment is elaborated in Sections 109 to 120 P P C The basic 
differences between the two provisions is highlighted by Explanations 2 and 3 to Section 108 
wh| ch define an abettor It becomes abundantly clear that the actual commission of the 
jetted act is not a sine qua non of the offence of abetment nor so is the guilty intention or 
nowledge of the person abetted or its community with the abettor The distinction between 
abetment as defined in Section 107, P.P.C, and constructive liability under Section 34, P.P.C. 
•es in this, that under the former an offender can be convicted for the offence which he 
dually abets regardless of the ultimate result achieved whereas under Section 34 all the 
thp SOnS accused of the offence are in the eyes of law united in their intention in carrying out of 
e act ual act committed in furtherance of their common intention It is well established that 
rno )rn ° n ,ntGrrt * on though not shared at an earlier stage could still be formed at the spur of the 
mer| t 'b the circumstances of a given case. P L D 1971 Lah. 959. 
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an offence, who abets either 


108 ] 


108 Abettor: A person abets an uncn^, w..w oliner . 

commission of an offence, or the commission of an act which would be ^ 
offence, if committed by a person capable by law of committing an off enc€j 
with the same intention or knowledge as that of the abettor. 

Explanation 1: The abetment of the illegal omission of an act may 
amount to an offence although the abettor may not himself be bound to do 
that act. 

Explanation 2 : To constitute the offence of abetment it is not necessary 
that the act abetted should be committed, or that the effect requisite to 
constitute the offence should be caused. 

Illustrations 

(a) A instigates B to murder C, B refuses to do so. A is guilty of abetting B to commit 
murder. 

(b) A instigates B to murder D. B in pursuance of the instigation stabs D. D recovers 
from the wound. A is guilty of instigating B to commit murder. 

Explanation 3 : It is not necessary that the person abetted should be 
capable by law of committing an offence, or that he should have the same 
guilty intention or knowledge as that of the abettor or any guilty intention or 
knowledge. 

Illustrations 

(a) A, with a guilty intention, abets a child or a lunatic to commit an act which would be 
an offence, if committed by a person capable by law of committing an offence, and having the 
same intention as A. Here A, whether the act be committed or not, is guilty of abetting an 
offence. 


f. 


(b) A, with the intention of murdering Z, instigates 8, a child under seven years of age, to 
do an act which causes Z’s death. 8, in consequence of the abetment, does the act in the 
absence of A and thereby, cause Z’s death. Here, though B was not capable by law of 
committing an offence, A is liable to be punished in the same manner as if B had been capable 
by law of committing an offence, and had committed murder, and he is therefore subject to the 
punishment of death. 

(c) A instigates B to set fire to a dwelling-house, 8, in consequence of the unsoundness 
of his mind, being incapable of knowing the nature of the act, or that he is doing what is wrong 
or contrary to law, sets fire to the house in consequence oM's instigation 8 has committed no 
offence, but A is guilty of abetting the offence of setting fire to a dwelling-house and is liable to 
the punishment provided for that offence. 

trx 7 ^ ^intending to cause a theft to be committed, instigates 8 to take Drooertv belongW 

property out of Z^s^ossession’in good faith,^beKevinglt to^e^^proper^fl 5 acting*ur»der tl5* 

B»-*!aaaarir ltt saft- 

b,ino an v 
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Illustration 

A instigates B to instigate C to murder Z B accordingly Instigates C to murder Z and 
commits that offence in consequence of B's instigation 8 is liable to be punished for his 
offence with the punishment for murder; and, as A instigated 8 to commit the offence, A Is also 
liable to the same punishment 


Explanation 5: It is not necessary to the commission of the offence of 
abetment by conspiracy that the abettor should concert the offence with the 
person who commits it. It is sufficient if he engages in the conspiracy in 
pursuance of which the offence is committed. 

Illustration 

A concerts with 8 a plan for poisoning Z It is agreed that A shall administer the poison 
8 then explains the plan to C mentioning that a third person to administer the poison, but 
without mentioning A s name C agrees to procure the poison and procures and delivers it to 8 
for the purpose of its being used in the manner explained A administer the poison, Z dies in 
consequence. Here, though A and C have not conspired together yet C has been engaged in 
the conspiracy in pursuance of which Z has been murdered C has. therefore, committed the 
offence defined in this section and is liable to the punishment for murder. 

COMMENTS 

Scope : This section defines an abettor' whereas the last preceding section defines the 
abetment of act Abetment involves active complicity on the part of the abettor at a point of 
time prior to the actual commission of the offence, and it is of the essence of the crime of 
abetment that the abettor should substantially assist the principal culprit towards the 
commission of the offence. Nowhere concurrence in the criminal acts of another without such 
participation therein as helps to effect the criminal act or purpose, is punishable under the 
Code 

Abettor, under this section means the person who abet 

(a) the commission of an offence, or 

(b) the commission of an act which would be an offence if committed by a person not 
suffering from any physical or mental incapacity. 

In the light of the preceding section he must be an instigator or a conspirator of an 
intentional helper. 

There must be abetment of the commission of an act. The section does not contemplate 
any acts of subsequent abetment. Thus a person cannot be convicted of abetment of a false 
charge solely on the ground of his having given evidence in support of such charge. 

In order to convict a person of abetting the commission of a crime it is not only 
necessary to prove that he has taken part in those steps of the transaction, which are innocent, 
but in some way or other it is absolutely necessary to connect him with those steps of the 
transaction which are criminal. 

Explanation 1 : The abetment of the illegal commission : If a public servant is guilty of 
an illegal omission of duty made punishable by the Code, and a private person instigates him, 
then he abets the offence of which such public servant is guilty, though the abettor, being a 
Private person, could not himself have been guilty of that offence. 


Explanation 2 : Effect of requisite to constitute the offence may or may not be 
caused : The offence of abetment is complete notwithstanding that the person abetted refuses 
to do the thing, or fails involuntarily in doing it, or does it, and the expected result does not 
follow. The offence of abetment by instigation depends upon the intention of the person who 
aoets. and not upon the act which is actually done by the person whom he abets. 1970 
p Cr.L J 1172. 
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Explanation 3 Person not suffering from a physical or mental incapacity : This 
Explanation makes it clear that the person abetted need not have guilty intention in committing 
the act abetted it makes no difference in the guilt ot the abettor when the agent carries out the 
desired effect under a mistaken belief that the act which he is employed to do is an innocent 
act The section applies to abetment generally and there is nothing to indicate that it applies 
oni\ to abetment by instigation and not to other kinds of abetment If a man does, by means of 
an innocent agent an act which amounts to crime, the employer, and not the agent is guilty of 
the act illustrations (b) (c) and (cl) exemplify this Explanation 

The words "when the abetment of an offence is an offence", do not mean "when the 
abetment ot an offence is actually committed" They mean when the abetment of an offence is 
by definition or description an offence under the Penal Code 

Explanation 4 Abetment of an abetment: According to this explanation a person may 
make himself an abettor by the intervention of a third person, without any direct 
communication between himself and the person employed to do the thing 

V\here S instigated K, a bench clerk of a Magistrate M to instigate M to accept an illegal 
gratification for acquitting an accused in a case pending before him. K received such, 
gratification as a police spy. and intending to get S arrested, and did not in fact instigate M to 
accept the same it was held that S was guilty ot the abetment of biibery under Section 161 
read with Section 116. 

Under Explanation 4 when the abetment of an offence is an offence, the abetment of 
such abetment is also an offence The words "when the abetment of an offence is offence do 
net mean when an abetment of an offence is actually committed. The words mean when the 
abetment of an offence is punishable under Section 109 or 116 or some other provisions of the 

Code 

Where the act urged upon or abetted was not criminal initially, it was held that the 
aoettor could not be penalised for a different offence committed by the person abetted 1970 
P Cr. L J 766. 

Likewise where the accused was seen assisting the principal accused in commission of 
an alleged offence which itself constituted no offence the accused was held to have committed 
no offence 1970 P Cr. L J 1172. \ 

Explanation 5 Abettor’s concert not necessary : This explanation applies to abetment 
by conspiracy It is not necessary that all persons joining in any conspiracy must be aware of 
every secret or every minute detail. When the number of persons conspiring to do a particular 
act is very large there will be a few amongst them who will plot and plan, and though the 
others are not fully cognizant of all facts yet their liability is not at all lessened. 

The offence of abetment is a substantive one, and the conviction of an abettor is, 
therefore in no way dependent on the conviction of the principal. A person who has been 
convicted of an offence as a principal cannot also be punished as an abettor. 

1 [108-A. Abetment in Pakistan of offences outside it : A person abets 
an offence within the meaning of this Code who, in Pakistan, abets the 
commission of any act without and beyond Pakistan which would constitute 
an offence committed in Pakistan.] 

Illustration 

A in Pakistan, instigates B, a foreigner in Goa, to commit a murder in Goa, A is guilty of 
abetting murder 


1 Sec 108 A added by the Penal Code (Amendment) Act, IV of 1898 
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COMMENTS 

Scope : This section contemplates that the abetment committed outside Pakistan shall 
be counted as committed in Pakistan If the act committed in Pakistan amounts to preparation 
only it will not be punishable 

This section applies only io offences under the Penal Code and not to offences under 
other statutes. 

109. Punishment of abetment if the Act abetted committed in 
consequence and where no express provision is made for its 
punishment : Whoever abets any offence shall, if the act abetted is committed 
in consequence of the abetment, and no express provision is made by this 
Code for the punishment of such abetment, be punished with the punishment 
provided for the offence: 

’[Provided that, except in case of Ikrah-i-Tam (fC»i/i), the abettor of an 
offence referred to in Chapter XVI shall be liable to punishment of ta'zir 
specified for such offence including death.] 

Explanation: An act or offence is said to be committed in consequence 
of abetment, when it is committed in consequence of the instigation, or in 
pursuance of the conspiracy, or with the aid which constitutes the abetment. 

Illustration 

(a) A offers a bribe to B, a public servant, as a reward for showing A some favour in the 
exercise of B's official functions. B accepts the bribe A has abetted the offence defined in 
Section 161. 

(b) A instigates B to give false evidence 8, in consequence of the instigation commits 
that offence. A is guilty of abetting that offence, and is liable to the same punishment as 8 

(c) A and 8 conspire to poison Z A, in pursuance of the conspiracy, procures the 
poison and delivers it to 8 in order that he may administer it to Z 8, in pursuance of the 
conspiracy, administers the poison to Z in A 's absence and thereby causes Z s death. Here 8 
is guilty of murder A is guilty of abetting that offence by conspiracy, and is liable to the 
punishment for murder 

COMMENTS 

Scope : Under this section punishment for an abetment has been prescribed It has 
been laid down that the abettor is liable for the same punishment which is prescribed for the 
offence, the commission of which was abetted It says if the act abetted is committed in 
consequence of the offence and specifically no express provision has been made by this code 
for the punishment of such abetment, the abettor be punished with the punishment provided 
for the offence, the commission of which is abetted It has been made clear that the offence is 
said to be committed in consequence of abetment when the act is committed either in 
consequence of the instigation or in pursuance of the conspiracy or with the aid which 
constitutes the abetment 

Where an accused a steno*typist, initialling admission form for examination and thus 
induced his superior officer to accord attestation as to correctness of entries. Accused make 
his officer believe that photograph was that of real candidate for examination. Admission form 


1 Proviso added by the Criminal Law (Amendment) Act, II of 1997. 
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thus attested was a valuable document. The accused committed an act of criminal misconduct 
within the definition of Section 5(1 )(d), Prevention of Corruption Act. ^ ences A ° f 
and forgery were hence abetted by him in his capacity as public ® ervant ^ tt ® o ^ 9 K° ff,Cer 
though not having it as his duty to attest admission form yet enjoyed such P^'lege> beingj a 

Gazetted Officer. The accused accordingly, by initialling form also a 5ut d ,t?.iH^?irnnn p i h £ 
official duties as a steno-typist and trial by Special Judge, held not without jurisdiction. PLD 

1977 Lah. 1430. 

Abettor cannot be held guilty unless the result likely to follow or expected to follow from 
the act abetted and as such this foreseeable. PLD 1979 S C 53. 

Abetment of murder committed by principal accused; cont ® ntl ° n tf ^ at aid '"9 a ^ sad 
acted in order to defend and save principal accused and caught hold of de( r ea ^ s ° as ^ 
prevent him from attacking and harming principal accused and therefore their action did not 
constitute an offence The contention was repelled holding that action of aiding accused was 
one of aiding their principal accused in fatally injuring deceased inasmuch as when P^cipal 
accused took out dagger from his dab and stabbed deceased they could have left him and 
stopped principal accused from proceeding to inflict fatal blows upon deceased. It was further 
held that aiding accused were liable for abetment of offence committed by principal accused 
as envisaged by Section 109. N L R 1980 Criminal 499. 

Prosecution evidence did not show as to how the accused were connected with the 
main accused although their presence at the time of occurrence was shown when main 
accused and his companions had forced down the abductee from the tonga and taken her 
away on the motor-cycle. Prosecution witnesses had improved their statements before the 
Court by attributing to accused role of aiming arms at the persons attracted to the spot 
Offence of abduction with the necessary intent punishable under Section 11 of the Offence of 
Zina (Enforcement of Hudood) Ordinance. 1979 was. therefore, not established on record 
beyond reasonable doubt. Statement of abductee alone that the accused had kept watch at 
the time of her being subjected to Zina-bil-Jabr by main accused was also an improvement 
made by her at the trial stage which could not be made basis for conviction under Section 109. 
P P C read with Section 10(3) of the Offence of Zina (Enforcement of Hudood) Ordinance. 
1979 Accused were acquitted in circumstances. 1996 P Cr. L J 1794. 

Commission of offence of abetment \ Abettor should be present at time of 
commission of offence or prior to its commission, he should be shown to be engaged in 
conspiracy in pursuance to which offence was committed. Charge under Sections 302, 365-A 
& 1 09 on basis of sole testimony of a witness and in absence of any evidence of conspiracy by 
accused with dacoits to cause murder of abductee. would be groundless and 
conviction/death sentence recorded on such charge would be illegal. N L R 1996 Cr. L J 123; 
P L J 1996 Cr.C. 12. 

Offence of Zina (Enforcement of Hudood) Ordinance, 1979 : Accused had neither 
exhorted the principal accused to commit Zina with the victim nor had helped him in catching 
or holding her to facilitate commission of Zina, rather she had categorically stated that they 
had not even touched her during the occurrence. Accused were not shown to have gone with 
the knowledge that the principal accused would commit Zina with the victim, nor they had 
played any active role in that regard. Prosecution case against accused about abetment of 
commission of Zina in the circumstances, being doubtful, they were acquitted of the said 
charge 1998 M L D 1039. 


quashing 


Quashing of F.I.R,: Accused/petitioners through Constitutional petition had sought 
ma of F.l R. registered against them contending that female accused/petitioner had 
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contracted marriage with male accused/petitioner of her own consent and she being a sui 
iuris had filed suit for jactitation of marriage against the person who claimed to be her 
husband Complainant who was father of female accused/petitioner had alleged in F I R that 
male accused/petitioner had abducted/enticed away his daughter/female accused/petitioner 
aged 16/17 years from his house in the absence of family members Questions of serious 
controversy were involved regarding existence of earlier marriage of female 
accused/petitioner which could not be decided summarily but could be decided only after 
proper and thorough investigation. Such question of fact requiring inquiry/investigation. FIR., 
could not be quashed summarily Allegation of mala tides in registration of case also could not 
be properly and judiciously assessed because investigation was yet to be made and evidence 
was yet to be recorded. Matter in dispute only could be resolved after parties had adduced 
their respective evidence. Constitutional petition filed by accused/petitioners having no merits 
was dismissed. 1998 M L D 1199 

Bail, grant of : F I R. suffered from an unexplained delay of four months Co-accused 
had been declared innocent by the Investigating Agency FIR showed that the abductee had 
gone away with her free will and after recovery had deposed against the accused in her 
statement under Section 164, Cr.P.C. Case against accused in circumstances needed further 
inquiry and he was admitted to bail accordingly. 1995 PCr. LJ 968 

Sections 109 and Ill-Difference stated : Unlike the proviso to Section ill, P.P.C., in 
which the expressions "probable consequence of the abetment" and “the act done or 
committed under the influence of the instigation or with the aid or in pursuance of the 
conspiracy which constituted the abetment appear, and will have to be given their proper 
meaning, there is no such requirement in Section 109, P.P.C Furthermore, Section 109, P P C. 
is obviously a residuary section whereas Section 111, P.P.C., is a special section applicable 
only to the facts of the case of a certain kind. Section 109, P.P.C from its language 
contemplates the abetted act to have been completed that is, if murder instigated and the 
victim is killed, only then it provides for the punishment of such abetment but only when there 
is no other specific provision in this behalf; whereas Section 111 deals with the different acts 
havinq been committed as a probable consequence of abetment. The different acts in Section 
111 would include an offence under Section 301. P P C or for that matter any other section of 
the Penal Code The distinction thus is apparent between the two sections^ In one the abetted 
act is completed and in the other a different act is committed as a probable consequence of 
abetment and where the Code provides a specific penal provision for dealing with a situation 
where a different act is committed, Section 109 will have no application; for. that is a residuary 
provision It is Section 111 which will be applicable P L D 1979 S C 53. 

110 Punishment of abetment if person abetted does act with 
different intention from that of abettor: Whoever abets the commission of 
an offence shall, if the person abetted does the act with a different intention or 
knowledge from that of the abettor, be punished with the punishment provided 
for the offence which would have been committed if the act had been done 
with intention or knowledge of the abettor and with no other. 

COMMENTS 

e -ru *: eowc that thouah the person abetted commits the offence with a 
d,Heren. iZ. : ion orlfnovvledge yet the abettor 

for the offence abetted. The liability of the person abetted is not affected by this section. 

Explanation 3 to Section t08 bears relation to this section /See ill. (d) to Section 108) 

Under Section t08 and this section a person 2^en!-or'his"' nouhe^ame 
person abetted may not be capable by law of committing the offence or has not tne same 

guilty intention or knowledge as that of the abettor. 
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Procedure : Same as that for the offence abetted 

111. Liability of abettor when one act abetted and different act 
done : When an act is abetted and a different act is done, the abettor is liable 
for the act done, in the same manner and to the same extent as if he had 
directly abetted it: 


Proviso : Provided the act done was a probable consequence of the 
abetment, and was committed under the influence of the instigation, or with 
the aid or in pursuance of the conspiracy which constituted the abetment. 

Illustrations 

(a) A instigates a child to put poison into the food of Z, and gives him poison for that 
purpose The child, in consequence of the instigation, by mistake puts the poison into the food 
of Y which is by the side of that of Z Here if the child was acting under the influence of A's 
instigation, and the act done was under the circumstances a probable consequence of the 
abetment. A is liable in the same manner and to the same extent as if he had instigated the 
child to put the poison into the food of Y. 

(b) A instigates B to burn Z's house. B sets fire to the house and at the same time 
commits theft of property there. A, though guilty of abetting the burning of the house, is not 
guilty of abetting the theft; for the theft was a distinct act, and not a probable consequence of 
the burning 

(c) A instigates B and C to break into an inhabited house at midnight for the purpose of 
robbery and provides them with arms for that purpose B and C break into the house, and 
being resisted by Z. one of the inmates, murder Z Here, if that murder was the probable 
consequence of the abetment, A is liable to the punishment provided for murder. 

COMMENTS 

Under this section if an act is abetted by a person and the person abetted does a 
different act, the Abettor is liable for his act of abetment in the same manner and to the same 
extent as if he had directly abetted the act done by the person abetted provided that (1) the 
act done was a probable consequence of the abetment, and (2) the act was committed under 
the influence of the instigation or with the aid or in pursuance of the conspiracy which 
constituted the abetment. 42 Bom. L R 205. p 1 

This section proceeds on the maxim "every man is presumed to intend the natural 
consequences of his act" If one man instigates another to perpetrate a particular crime and 
that other in pursuance of such instigation, not only perpetrates that crime but in the course 
of doing so, commits another crime in furtherance of it, the former is criminally resDonsible as 
an abettor in respect of such last mentioned crime, if it is one which as reasonable man he 
must at the time of the instigation, have known would, in the ordinary course of thinns 

probably have to be committed in order to carry out the original crime I L R 6 All 491 y 


The appellant handed over his dao (tree tapping wpanoni to hio C nr. 
strike one of 1the complainant party, the blow on ihe neck oUhe u greeted him to 

caused his death In the circumstances it was held that the aonpllantc dieted by the son 
of private defence of property and the direction to strike ronlrt _ were entltled to the ri 9 ht 
because an injury short of death, caused by them would be nrotPr i°, an offence - 

making over the trees tapping dao to his son with a dirS on d ^ aV ^ U A PP e,lants 

circumstances could not constitute abetment of an unla^,.i or C ° ™ erely lo strike, in the 

not liable under Section in for what he did and he rm.i i U cr, . minal act - Tbe appellant was 
son did in excess of h.s direction which was obvin,?<£"°t be held responsible for what his 
the right of private defence of property 1970 P Cr L J 776° ^ ' milS ° f ' 3W and P rotected by 
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Section 301 P.P C applied only to actual killer and not to abettor Abettors in such case 
are governed by Section 111 PLD 1979SC53. 

Probable consequences : A probable consequence of an act is one which is likely or 
which can reasonably be expected to follow from such act; an unusual or unexpected 
consequence cannot be described as a probable one When the act done is different from the 
act instigated an abettor is only liable for such different act if it was a likely consequence of the 
instigation or rf it was an act which, the instigator could reasonably have been expected to 
foresee might be committed as a result of the instigation I L R 57 All. 717. 

Actual killer is liable under Section 301, Penal Code (XLV of 1860) by killing another 
person instead of one intended to be killed Person abetting murder of person intended to be 
killed is likewise liable for offence under Section 301 read with Sections ill and 109, P.P.C. if 
another person killed P L D 1978 Lah. 523. 

The section applies when the abettor is not actually present at the scene of the crime. If 
he is present Section 114 comes into operation The section refers to the abetment of a 
criminal act and not to the abetment of an act, which is not criminal Peaceful picketing is not 
an offence but it becomes an offence if it is carried on by criminal means. Therefore, 
advocating picketing cannot be held to be a lawful act merely because picketing can be done 
lawfully Whether the accused advocated peaceful picketing or picketing involving acts of 
violence is a question of fact and in considerating the accused s intention the surrounding 
circumstances and subsequent events may be looked into. A I R 1931 Pat. 52. 

In a case where a person is ordered to kill another and in pursuance of that command 
he aims at him. but by mistake another person is killed, the case falls under the mischief of 
Section 111, P.P.C. as the killing of the person other than commanded can be deemed to be a 
probable consequence of the order given. P L D 1979 S C 53. 

112. Abettor when liable to cumulative punishment for act abetted 

and for act done : If the act for which the abetter is liable under the last 
preceding section is committed in addition to the act abetted, and constitutes 
a distinct offence, the abettor is liable to punishment for each of the offences. 

Illustration 

A instigates 8 to resist by force a distress made by a public servant, B in consequence, 
resists that distress In offering the resistance, 8 voluntarily causes grievous hurt to the officer 
executing the distress. As 8 has committed both the offence of resisting the distress, and the 
offence of voluntarily causing grievous hurt, 8 is liable to punishment for both these offences; 
and: if A knew that 8 was likely voluntarily to cause grievous hurt in resisting the distress A will 
also be liable to punishment for each of the offences. 

113. Liability of abettor tor an effect caused by the act abetted 
different from that intended by the abettor : When an act is abetted with the 
intention on the part of the abettor of causing a particular effect and an act for 
which the abettor is liable in consequence of the abetment, causes a different 
effect from that intended by the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same extent as if he had abetted the 
act with the intention of causing that effect, provided he knew that the act 
abetted was likely to cause that effect. 

Illustration 

A instigates 8 to cause grievous hurt to Z. 8, in consequence of the instigation, causes 
grievous hurt to Z. Z dies in consequence. Here, if A knew that the grievous hurt abetted was 
likely to cause death, A is liable to be punished with the punishment provided for murder 
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COMMENTS 

Scope : Section 111 provides for the doing of an act different from the one abetted, 
whereas this section deals with the case where the act done is the same as the act abetted but 
its effect is different. To make the abettor liable it must be shown that he knew that the act 
abetted was likely to cause that effect This can be done by showing that a reasonable man 
would draw an inference that a particular effect was likely to ensue from a particular act. For 
instance B beats C indiscriminately with a heavy stick. He must be presumed to know that he 
was likely to cause C's death. If C’s death is caused B must be presumed to have intended to 
cause C's death A. who abetted the act and helped 8 in the attack is also guilty A I R 1930 
Nag. 78. 

114. Abettor present when offence is committed : Whenever any 
person, who if absent would be liable to be punished as an abettor, is present 
when the act or offence for which he would be punishable in consequence of 
the abetment is committed, he shall be deemed to have committed such act or 
offence. 

COMMENTS 

Principle : The meaning of this section that a person abetting an offence is to be 
deemed to have committed the offence though he does not, in fact, do so any more than a 
principal in the second degree does. Where, for instance, a blow is struck by A, in the 
presence of and by the order of S. both are principals in the transaction. If two persons join in 
beating a man and he dies, it is not necessary to ascertain exactly what the effect of each blow 
was If A instigates B to murder Z, he commits abetment; if absent, he is punishable as an 
abettor and if the offence is committed, then under Section 109; if present, he is by this 
section deemed to have committed the offence and is punishable as a principal. Person 
shouting lalkara can be guilty of abetment. P L D 1967 S C 340. 

Provision contained in Section 114 is evidentiary and not punitary nor wide enough 
include all accessories of fact. P L D 1971 Lah. 967. Because participation de facto may 
sometimes be obscure in detail, it is established by the presumption juris de jure that actual 
presence plus prior abetment can mean nothing else but participation. The presumption raised 
by Section 114 brings the case within the ambit of Section 34 Thus suppose A meets his death 
as the result of a blow struck by B C is present but it is not clear what, if any act was done by 
him If any previous act or omission by C is proved which would amount to abetment of the 
killing of A by B. the Court is bound to presume that C was a participant within the meaning of 
Section 34 

Present: The word present" has been used in its legal and not literal sense as meaning 
sufficiently near to render assistance, but mere presence as an abettor of any person will not 
render him liable for the offence committed I L R 27 Cal. 566. There must be a participation in 
the act It is not necessary that the party should be actually present, ear or eye-witness of the 
transaction he is in construction of law. present aiding and abetting, if with the intention of 
giving assistance he be near enough to afford it. should occasion arise Presence during the 
whole of the transaction is not necessary For instance if several persons combine to forge an 
instrument and each executes, by himself a distinct part of the forgery, and they are not 
together when the instrument is completed they are nevertheless all guilty as principals. A 
conspirator, who while his friends entered in a house and looted it stood and watched outside 
in pursuance of the common design, was held not to escape liability under the section 
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SeCtl0nS , 34 and " 4 J Section 34 enur, c»ates the principle of constructive liability in 
regard to an act committed by several persons in furtherance of their common intention and 
all the persons accused of the offence are in the eye of law united in their intention in carrying 
out of the actual act committed in furtherance of their common intention. Whereas the 
provision contained in Section 144, P.P C. is rather evidentiary and not punitary. Once an 
abettor is persona y ound to be present at the spot then he is liable as principal but would be 
punished only once and to that extent there remains little difference between an abettor 
personally present as envisaged by Section 114. P.P.C. and a co-accused sharing community 
of intention as contemplated by Section 34, P.P.C. It is well established that common intention 
though not shared at an earlier stage could still be formed at the spur of the moment in the 
circumstances of a given case. P L D 1971 Lah. 959. 

115. Abetment of offence punishable with death or imprisonment 
for life if offence not committed : Whoever abets the commission of an 
offence punishable with death or imprisonment for life, shall, if that offence be 
not committed in consequence of the abetment, and no express provision is 
made by this Code for the punishment of such abetment be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

if act causing harm be done in consequence : And if any act for which 
the abettor is liable in consequence of the abetment, and which cause hurt to 
any person, is done, the abettor shall be liable to imprisonment of either 
description for a term which may extend to fourteen years, and shall also be 
liable to fine. 

Illustration 

A instigates B to murder Z. The offence is not committed. If B had murdered Z, he would 
have been subject to the punishment of death or transportation for life. Therefore A is liable to 
•imprisonment for a term which may extend to seven years and also to a fine; and if any hurt be 
dor? to Z in consequence of the abetment, he will be liable to imprisonment for a term which 
may extend to fourteen years, and to fine. 

COMMENTS 

Scope ; The section contains two parts. The first part prescribes panishment for such 
offence if the offence which had been abetted has not been committed and there is no express 
Provision therefore in the Code. The second part prescribes punishment for that offence of 
abetment in consequence of which hurt is caused to any person. 

Abetment under this section need not necessarily be abetment of the commission of an 
of fence by a particular person against a particular person. 

Three different states of act may arise after an abetment: 

(1) No offence may be committed. In this case the offender is punishable under this 
section or Section 116 for the mere abetment to commit a crime. 

(2) The very act at which the abetment aims may be committed, and will be punishable 
under Sections 109 and 110. 
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m c ome act different but naturally flowing from the act abetted may be perpetrated in 
(3) ll™ case the instigator will fall under the penalties of Sect.ons 111. 112 and 1 13 . " 

116. Abetment of offence punishable with imprisonment-if offence 
be not committed : Whoever abets an offence punishable with imprisonment 
shall if that offence be not committed in consequence of the abetment, and no 
express provision is made by this Code for the punishment of such abetment, 
be punished with imprisonment of any description provided for that offence f 0r 
a term which may extend to one-fourth part of the longest term provided for 
that offence; or with such fine as is provided for that offence; or with both. 

If abettor or person abetted be a public servant whose duty it is to 
prevent offence : And if the abettor or the person abetted is a public servant, 
whose duty it is to prevent the commission of such offence, the abettor shall 
be punished with imprisonment of any description provided for that offence, 
for a term which may extend to one-half of the longest term provided for that 
offence, or with such fine as is provided for the offence, or with both. 

Illustrations 

(a) A offers a bribe to B, a public servant, as a reward for showing A some favour in the 
exercise of B's official functions. B refuses to accept the bribe. A is punishable under this 
section. 




(b) A instigates B to give false evidence. Here, if B does not give false evidence A has 
nevertheless committed the offence defined in this section, and is punishable accordingly. 

(c) A, police-officer, whose duty it is to prevent robbery, abets the commission of 
robbery. Here, though the robbery be not committed, A is liable to one-half of the longest term 
of imprisonment proved for that offence, and also to fine 

(d) B abets the commission of a robbery by H, a police-officer, whose duty it is to 
prevent that offence. Here though the robbery be not committed, B is liable to one-half of the 
longest term of imprisonment provided for the offence of robbery, and also to fine 

COMMENTS 

_ 

Scope : This section provides for the abetment of offence punishable with 
imprisonment There is no corresponding provision in the Code relating to abetment of an 
offence punishable with fine only. 

A person who pays a gratification to a public servant, who does not himself commit an 
offence under Section 161, is guilty of an offence under Sections 116 and 161. If he only offers 
to pay such gratification he is punishable under Sections 116, 161 and 511. Where S instigated 
K. a clerk in the Court of M, a Magistrate, to instigate the latter to accept an illegal gratification 
for acquitting an accused in a case pending before him and granting sanction against the 
complainant in the case, and K received such gratification and did not in fact instigate M 10 

accept the same, it was held that S was guilty of the abetment of bribery under Section 161 
read with this section. 

Person instigates the Government Officer to accept his offer to defraud Government. His 
action amounts to abetment. 1972 S C M R 255. 
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The convict-petitioner was not alleged to have offered any valuable thing without 
consideration to a public servant but was alleged to have attempted to pay hard cash to wife of 
a public servant (Chairman, Disqualification Tribunal) Section 165, P P C was not attracted to 
facts of the case Convict having not paid or attempted to pay any illegal gratification direct to 
a public servant. Section 161, P.P.C also was not applicable, the convict in facts and 
circumstances of case, attempted to abet acceptance o: illegal gratification by wife of public 
servant with a view to inducing her by such corrupt or illegal means, or by personal influence, 
to induce her husband, a public servant to show ‘avour to convict in exercise of his official 
functions and therefore his case fell under Section 163, P P C. Convict having only attempted 
to abet offence under Section 163 and such offence being not committed, held, liable under 
Section 116. P P C. to 1 /4th of maximum sentence prescribed under Section 163. P L D 1979 
Lah. 226. 

117. Abetting commission of offence by the public or by more than 
ten persons : Whoever abets the commission of an offence by the public 
generally or by any number or class of persons exceeding ten, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both 

Illustration 

A affixes in a public place a placard instigating a sect consisting of more than ten 
members to meet at a certain time and place, for the purpose of attacking the members of an 
adverse sect, while engaged in a procession. A has committed the offence defined in this 
section 

COMMENTS 

Scope : This section is a general provision for abetment of any number of persons 
exceeding ten When more than ten persons are instigated to commit an offence punishable 
with death the offence clearly comes under Section 115 as well as this section. The view of the 
Lahore High Court is that Section 115 applies only when the abetment is not punishable under 
any other provision of the Code and that where Section 117 is applicable, the offence will not 
tall under Section 115 A I R 1933 Lah. 128 (1). This view has been dissented from by the 
Bombay High Court which has held that Section 117 is not an express provision for abetment 
of an offence punishable with death or imprisonment for life A I R 1939 Bom. 452. 

Mere presiding at a meeting at which songs, criminally offensive, were sung in the 
presence of the President, was not to make the President liable for abetment, in the absence of 
evidence that he positively encouraged the singer or persuaded him to sing the particular 
songs or was a party to an agreement for singing them or specifically accorded permission to 
the singer to sing them A I R 1932 Cal. 549. 

Mere knowledge of person about existence of bad blood between the two parties does 
not lead to conclusion that such person knew that one of the parties intended to commit 
murder P L D 1962 Kar. 873. 

118. Concealing design to commit offence punishable with death or 
imprisonment for life if offence be committed : Whoever intending to 
facilitate or knowing it to be likely that he will thereby facilitate the commission 
of an offence punishable with death or 'imprisonment of life. 
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voluntarily conceals by any act or illegal omission, the existence 
design to commit such, offence or makes any representation which he know s 
to be false respecting such design, 

if offence be not committed : Shall, if that offence be committed, be 
punished with imprisonment of either description for a term which may extend 
to seven years, or, if the offence be not committed, with imprisonment of either 
description for a term which may extend to three years; and in either case shall 
also be liable to fine. 


Illustration 


A, knowing that dacoity is about to be committed at B, falsely inform the Magistrate that 
a dacoity is about to be committed at C, a place in an opposite direction, and thereby misleads 
the Magistrate with intent to facilitate the commission of the offence. The dacoity is committed 
at B in pursuance of the design. A is punishable under this section. 

COMMENTS 

These sections apply to the concealment of all offences except those which are merely 
punishable with fine. They deal with concealment prior to the commission of an offence 
Sections 202 and 203 deal with subsequent concealment. 

Under Section 107 concealment of a design to commit an offence constitutes an 
abetment. There must be an obligation on the person concealing the offence to disclose it. The 
concealment to be criminal must be intentional or at least with knowledge that it will facilitate 
the commission of an offence. 

119. Public servant concealing design to commit offence which it is 
his duty to prevent : Whoever, being a public servant intending to facilitate or 
knowing it to be likely that he will thereby facilitate the commission of an 
offence which it is his duty as such public servant to prevent, 

voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representation which he knows 
to be false respecting such design; 

it oftence be committed : shall, if the offence be committed, be 
punished with imprisonment of any description provided for the offence for a 
term which may extend to one-half of the longest term of such imprisonment, 
or with such fine as is provided for that offence, or with both- 

!! °" en ?! be P unishable witb death, etc. : or, if the offence be 
punishable with death or imprisonment for life with imprisonment of either 
description for a term which may extend to ten years - 

it offence be not committed : or, if the offence be not committed shall 
a^rm"'whfch^KdTolT d l SCri P ,ion P^ded for ,heT«ence for 

fmpnsonment or wrth sTch fine as is cmvldT ?k ^ '° n9eSt term ° f ^ 

Mne as ls Provided for the offence, or with both. 
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Illustration 

A an ^cer of police, being legally bound to give Information of all design as to commit 
robbery which may come to his knowledge, and knowing .hat B designs lo a nm nZ"! 
omits to give such Information, with intent to facilitate the commission o. il.nl often™ Ze A 

has by an illegal omission concealed the existence of Bs dosiqn and is liable to punishment 
according to the provisions of this section punisnment 


COMMENTS 

Scope : This section extends the principle laid down in t 
servants and prescribes an enhanced punishment A a police officer 
obligation to give information of all design to commit robbery and 
commit a robbery illegally omits to give information about Z's intei 

likely to facilitate robbery. A has abetted robbery and will be quiltv 
section 

^ \ ♦ 

120. Concealing design to commit offence punishable with 
imprisonment . Whoever, intending to facilitate or knowing it to be likely that 
he will thereby facilitate the commission of an offence punishable with 
imprisonment, 

voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representation which he knows 
to be false respecting such design; 

if offence be committed; if offence be not committed : Shall, if the 
offence be committed, be punished with imprisonment of the description 
provided for the offence, for a term which may extend to one-fourth, and, if the 
offence be not committed, to one-eighth, of the longest term of such 
imprisonment, or with such fine as is provided for the offence, or with both. 

COMMENTS 

Scope : Section 118 deals with offences punishable with death or imprisonment for life; 
this section deals with offences punishable with imprisonment The basic principle in both the 
sections is one and the same. All offences except those punishable only with fine are included 
ln these two sections. 

The illegal concealment by act or omission contemplated by this section has reference 
to the existence of a design on the part of third persons to commit an offence 


<x 

he last section to public 
and as such under a legal 
knowing that Z intends to 
mion, knowing that this is 
1 of an offence under this 
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■CHAPTER V-A 


CRIMINAL CONSPIRACY 

The offence of criminal conspiracy is a substantive offence and is punishable as such It 
n nothing to do with abetment although, conspiracy is one of the ways by which offence of 
abetment may be committed 

To some extent conspiracy resembles "common intension defined in Section 34 | n 
both everybody is equally liable But there is some difference as well In conspiracy, it -s the 
bare engagement and association that completes the offence even though the illegal act does 
necessarily follow whereas in Section 34 there must be actual commission of some criminal 
act in furtherance of common intention of all and then cniy everybody will be liable even if the 
act was done by one alone. Conspiracy differs from other offences inasmuch as in other 
offences the intention to do a criminal act is not a crime unless something is actually done 
while in conspiracy, even an agreement to do an illegal act becomes an offence 

This Chapter has only two sections Section 120-A defines criminal conspiracy and 
Section 120-B provides tor the punishment of criminal conspiracy 

120-A. Definition of criminal conspiracy : When two or more persons 
agree to do. or cause to be done,-- 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means such an agreement is 
designated a criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence 
shall amount to a criminal conspiracy unless some act besides the agreement 
is done by one or more parties to such agreement in pursuance thereof. 

Explanation : It is immaterial whether the illegal act is the ultimate object 
of such agreement, or is merely incidental to that object. 

COMMENTS 

Scope : This section provides an extended definition of criminal conspiracy covering 
acts which do not amount to abetment by conspiracy within the meaning of Section 107 
Where a criminal conspiracy amounts to an abetment under Section 107, it is unnecessary to 
invoke the provisions of this section or Section 120 B, because the Code has made specific 
provision for the punishment of such a conspiracy. I L R 15 Pat. 26. 

To constitute a criminal conspiracy there must be an agreement of two or more 
persons to do an act which was illegal or which was to be done by illegal means. 1998 P Cr. L 
J 1486. 

Ingredient : The essential ingredients of this offence are 

(1) That there should be an agreement between the persons who are alleged to 
conspire, and 

(2) That the agreement should be- 

(/) for doing of an illegal act, or 

(//) for doing by illegal means an act which may not itself be illegal. A I R 1926 Sind 174. 

Offence of conspiracy completed as soon as agreement to do an illegal act is arrived at 
Agreement may be express or implied, or partly express and partly implied and could be 


Chapter V-A ins. by the Criminal Law (Amendment) Act, VIII of 1913. 
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reached in one or several sittings No express agreement need be proved and agreement can 
be implied by subsequent conduct, by acts done, by anything said, and/or by any one of such 
persons or from facts and circumstances indicating when taken together, as being part of 
some complete whole Direct evidence is seldom available with regard to conspiracy a matter 
is one of inference from sequence of circumstances P L D 1978 Lah. 523. 

Conspiracy differs from other offences in this respect, that in other offences the intention 
to do a criminal act is not a crime of itself until something is done amounting to the doing or 
the attempting to do some act to carry out the intention; conspiracy, on the other hand, 
consists simply in the agreement or confederacy to do some act, no matter whether it is done 
or not P L D 195/ S C (Ind.) 68. 

Offence of cfjrrypal conspiracy consists in mere agreement between two or more 
persons to do an illegal act or an act not illegal by illegal means. Conspiracy consists not 
merely in intention of two or more persons but in agreement of two or more persons to do an 
illegal act or to do a legal act by illegal means. Design as long as resting in intention only is not 
indictable No agreement, except an agreement to commit an offence, amounts to criminal 
conspiracy unless some overt act, besides agreement, is done in pursuance of conspiracy. P L 
D 1979 S C 53. 

Difference between Criminal conspiracy and common intention : To some extent 
conspiracy resembles common intention. In both, every person is liable equally. But there is 
home difference as well as offence of criminal conspiracy is a substantive offence whereas 
common intention is only a rule of evidence. In conspiracy bare agreement is punishable 
whceas there must be some overt act and participation in action for liability of sharing 
common intention under Section 34. In conspiracy offence may follow or not, but for 
applicability of Section 34. the offence must follow 

Difference between Criminal conspiracy and abetment : Conspiracy to commit an 
offence is itself an offence There may be some element of abetment in conspiracy but it is 
something more than abetment. In abetment a mere agreement between the persons is not 
enough. An act or illegal omission must take place in pursuance of the conspiracy. In 
conspiracy the mere agreement is enough 

Conspiracy is one of the forms of abetment and it makes no difference that conspiracy 
by way of ajbetment requires an overt act. whereas conspiracy under Section 120-A, P.P.C. to 
commit the illegal act requires no overt act. Abetment is just as much a substantive offence as 
is conspiracy under Section 120-A, Pakistan Penal Code. P L D 1956 Kar. 395. 

To constitute a criminal conspiracy there must be an agreement of two or more persons 
to do an act which is illegal or which is to be done by illegal means. The object in view or the 
methods employed should be illegal, as defined in Section 43. supra A distinction is drawn 
between an agreement to commit an offence, and an agreement of which either the object or 
the methods employed are illegal but do not constitute an offence In the case of the former, 
the criminal conspiracy is completed by the act of agreement; in the case of the latter, there 
must be some act done by one or more of the parties to the agreement to effect the object 
thereof, that is, there must be an overt act. 

Mode of proof : Conspiracy may be established by direct or indirect evidence such as 
circumstantial evidence Evidence not to be considered in isolation as so many bits of 
evidence but whole of evidence to be considered together and its cumulative effect to be 
weighed and given effect. P L D 1979 S C 53. 

Offence of criminal conspiracy is a substantive offence by itself Question whether actus 
reus is executed or not is not material Offence committed in course of performance of 
unlawful act becomes responsibility of initial conspirators as abettors. P L D 1978 Lah. 523. 

Criminal conspiracy may come into existence, and may persist and will persist so long 
as the persons constituting the conspiracy remain in agreement and so long as they are acting 


Scanned by CamScanner 



136 


Pakistan Penal Code, 1860 


(S. 120- 


B| 


in accord in furtherance of the 
is to be inferred from circumstances 


objects for which they entered into the agreement Conspiracy 
nces and need not be directly proved P L D 1967 Lah. 1 190 . 

Consent : In the Directionary of English Law by Earl Jowitt the word 'consent which Is 
an essential ingredient of an "agreement", has been defined to mean "an act of reason 
accompanied with deliberation, the mind weighing, as in a balance, the good or evil of either 
side Consent presupposes three things a physical power, a mental power, and a free and 
serious use of them Hence it is that if consent be obtained by intimidation, force, meditated 
imposition, circumvention, surprise, or undue influence, it is to be treated as a delusion, and 
not as a deliberate and free act of the mind P L D 1979 S C 53. 

Proviso : The section has one proviso as well and that is very important It says that 
when an agreement is not for commission of an offence, an overt act in pursuance of the 
conspiracy is necessary to constitute criminal conspiracy. Thus an agreement becomes a 
criminal conspiracy only if it relates to the commission of some offence otherwise mere 
agreement will not be sufficient unless some overt act is also done in pursuance of the 
agreement 

Explanation : The explanation attached to this section lays down that it is immaterial 
whether the illegal act is the ultimate object of the agreement or is merely incidental to that 
object. 

120-B. Punishment of criminal conspiracy : (1) Who ever is a party to 
a criminal conspiracy to commit an offence punishable with death, 
imprisonment for life or rigorous imprisonment for a term of two years or 
upwards, shall, where no express provision is made in this Code for the 
punishment of such a conspiracy, be punished in the same manner as if he 
had abetted such offence. 

' (2) Whoever is a party to a criminal conspiracy other than a criminal 
conspiracy to commit an offence punishable as aforesaid shall be punished 
with imprisonment of either description for a term not exceeding six months or 
with fine or with Doth. 


. 


COMMENTS 


Scope : This section is a penal section and has provided for the punishment for 
conspiracy definition of which has been given in the last preceding section It says that the 
offence of criminal conspiracy shall be punished in the same manner as if the offence of 
abetment is punished. 

An offence under this section consists in the conspiracy without any reference to the 
subject-matter of the conspiracy and it is not necessary to establish the offence that there 
must have been definite property about which the parties are negotiating or which thev have 
conspired to possess. A I R 1927 Cal. 265. y 

The punishment for a criminal conspiracy is more severe if the agreement is one to 
commit a serious offence; it is less severe if the agreement is to commit an act which although 
illegal, is no, an offence punishable with death, imprisonment of life or hgoro U s?mprisonmen, 
for more than two years. y ,au ‘ 

In the case of Ghulam Jilani v. S H O., P L J 1974 r r p ,, ah » . 4 . . 

Zullah. J held Ur ’ C (Lah -) 332 Muhammad Afzal 

Trial of offences relating to integrity of StatP anH . . . . 

be dealt with in a detected manner uninfluenced h™ 9V .° he coun,r V should r 
political motivations State functionaries mverrn^ mo ™ en ar Y considerations or 
power to withdraw cases even on conside^Unn it t hould be et 1 ui l , P e(l wl ' ' 
known to the public Observance of law instead afe normal| y not made 

means serves the administration of criminTjustlce better- 9 ^ °' her S ' ra ' e9V 
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According to the case ot Munir Ahmad Khan v. Inspector-General . Jurisdiction of Hinh 
Cou.1 at the Principal Seat could not be invoked in respect of the Press Conferl^U 
addressed by the accused at Islamabad Contents of the Constitutional petition did not onml 
facie, establish that the provisions of Sections 120-B. 121 A and 123-A, P P C were attracted 
to the allegations made against the accused therein. Constitutional petition was dismissed in 
circumstances. 1994 P Cr. L J 1264. 

If an offence has been committed, the punishment is that provided by Section 109 of the 
Code, though, strictly speaking, there should not be a conviction in such cases of conspiracy 
but ot abetment If it has not been committed, the punishment is governed by Section 116 of 
the Code. 

On conspiration cannot deceive or cheat a co-conspirator in the matter of the same 
conspiracy Where, therefore, the prosecution relied upon a letter, written by alleged 
conspirator A. as containing gross misrepresentation of fact, addressed to another alleged 
conspirator B, it was held that . B, cannot in circumstances of case be held to be in conspiracv 
with A P L D 1966 Kar. 183. y 

The revision against the acquittal in a change of conspiracy by the trial Court was 
dismissed The arrest of some of respondents (acquitted accused) during days of occurrence 
did smack of something mischievous but without cogent evidence of their having present in jail 
during occurrence could not be deemed enough evidence for conviction and a sentence 
under Section 120-B N L R 1982 Cr. L J 136. 

According to the case of Ghulam Muhammad v. State, prosecution story was not only 
of contradictions but was comprised of self-destructive admitted version. Conduct of 
Investigating Officer was not above board and mala tides of investigation were very clear 
which showed that there was a strong motive on part of prosecution witness and his relatives 
to involve accused in case and they had tried to fabricate evidence against the accused. Co¬ 
accused were acquitted by Trial Court and witnesses of prosecution were disbelieved to their 
extent whereas no reason was available to believe half truth of prosecution witnesses against 
accused. Prosecution having miserably failed to prove case against accused beyond 
reasonable doubt, conviction recorded by Trial Court was set aside and accused was ordered 
to be released extending him benefit of doubt. 1996 M L D 895. 


full 
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(3» 
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OF OFFENCES AGAINST THE STATE 

This Chapter consists of sections defining and punishing of offences against the State 
The expression State includes both Central and Provincial Governments The offenc 
against the State are in the nature of waging war against the Government. 

The offences against the State fall into the following groups 

Waging or attempting to wage war or abetting waging of war against Pakistan 

(S 121) 

Collecting arms, etc. with intention of waging war against Pakistan (S 122) 

Condemnation of the creation of the State and advocacy of abolition of its 
sovereignty (S 123 A) 

Assaulting President or Governor etc . with intent to compel or restrain the exercise 
ol any lawful power (S 124). 

(5) Sedition (S 124-A) 

i 

(6) Waging war against any Asiatic Power in alliance with Pakistan (S 125) 

(7) Committing depredation on territories of a power at peace with Pakistan (S 126 j 

(8i Public servant voluntarily allowing prisoners of State or war to escape (S 128) 

(9) Aiding escape, rescuing or harbouring prisoners of State or war (S 130) 

121. Waging or attempting to wage war or abetting waging of war 
against Pakistan : Whoever wages war against Pakistan, or attempts to wage 
such war. or abets the waging of such war, shall be punished with death, or 
imprisonment for life and shall also be liable to fine 

Illustration 

A joins an insurrection against Pakistan A has committed the offence defined in this 
section 


*<v 

» 1___U._ L 


COMMENTS 


Neither the number of persons nor the manner in which they are assembled or armed is 
material to constitute an offence under this section The true criterion is the purpose or 
intention with which the gathering assembled The object of the gathering must be to attain by 
force and violence an object of a general public nature thereby striking directly against the 
Government s authority I L R 1948 Nag. 126. 

The section embraces every description ef war, whether by insurrection or invasion It 
punishes equally the waging of war against the Government or attempting to wage such war 
or abetting the waging of such war. The offence of engagement in a conspiracy to wage war, 
and that of abetting the waging of war against the Government under this section, are offences 
under the Penal Code only, and are not reason or misprison of treason 7 Beng L R 63. 

Prosecution in order to prove the case against the accused had simply relied upon his 
statement allegedly made before police which under the law could not be used aqamst him 
There being no chance of conviction of accused in circumstances, pendency of case against 

MLOhT 6 6pr ° cess ° f Court and,he samewas quashed accordingly 1995 
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Waging war : The expression waging war must be construed in its ordinary sense, and 
a conspiracy to wage war or »he col'ection of men arms and ammunition for these persons is 
not waging war I L R 37 Cal. 467. The waging of war is the attempt to accomplish by violence 
any purpose of a public nature 24 Bom. L R 885. To bring the act within the purview of 
waging war-- 

Ot there must be an insurrection 

<0 there must be force accompanying that msu'rection and 

On} it must be for an object of a general nature 

Where the rioting or tumult is merely to accomplish some private purpose of interest 
only to those engaged in it not resisting or calling in question the Government s authority or 
prerogative than the tumult however numerous or outrageous the mob may be is only a riot. 
Bui wherever the raising or insurrection has for its object a general purpose not confined to 
the peculiar interests of the persons concerned >n it but common to the whole community and 
striking directly against the Government s authority then it assumes the characte r or treason, 
’he numbers concerned and the manner in which they were equipped or armed are not 
material 

Abets the waging of war’ : It is not essential that as a result of the abetment the war 
'.hould be waged in fact The main purpose of the instigation should be the waging of war It 
should not be merely remote and incidental purpose but the thing principally aimed at by the 
instigator 24 Bom. L R 885. There must be achve suggestion or stipulation to the use of 
violence oo. 

Where the accused was an influential person in a village which was a hotbed of rebellion 
and he was the president of a body whose activities in regard to The capitation-tax were 
preliminaries to the rebellion and he took a leading part in resistance put up by the villagers 
ind he held a meeting to resist payment of tax as a result of which many persons disappeared 
and joined the rebellion and the accused led and helped the rebels, it was held that the 
accused abetted the waging of war against the King and was rightly convicted under this 
section A I R 1937 Rang. 118. 

[121-A. Conspiracy to commit offences punishable by Section 

121 : Whoever within or without Pakistan conspires to commit any of the 
offences punishable by Section 121. or to deprive Pakistan of the sovereignty 
of her territories or of any part thereof, or conspires to overawe by means of 
criminal force or the show of criminal force, the Federal Government or any 
Provincial Government, shall be punished with imprisonment for life, or with 
mpnsonment of either description wh>ch may extend to ten years, and shall 
also be liable to fine. 

Explanation: To constitute a conspiracy under this section, it is not 
necessary that any act or illegal omission shall take place in pursuance 
thereof]. 



Section 121-A ins by the Penal Code (Amendment) Act. XXVII of 1870. 
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COMMENTS 

p 

Scope : This section provides for the offence of conspiring to wage war against the 
Government It was thought right to make the offence of conspiring by criminal force, or by 
show of criminal force more severely penal than the offence of actually taking pan in an 
unlawful assembly, having for its object the overawing of the Government. The reason was 
this, that person who, by conspiring to bring about such a result, set the whole matter in 
motion, seemed more criminal and far more deserving of punishment than those who were 
their mere tools, and only took part in such an assembly. I L R 33 Mad. 247. 

Under this section conspiracy itself is a crime and it is not necessary to establish any 
illegal act or illegal omission as overt acts of the conspiracy the existence of which has to be 
established The illegal acts or omission, if established, support the case of the existence of the 
conspiracy itself, the offence being complete even though two persons conspiring together go 
no further than the original agreement. There cannot be strictly speaking direct evidence of the 
inspection of a conspiracy, if any, of the conspirators themselves do not choose to speak to 
the same 

Offence under this section cannot be tried by Court Martial when offence is committed 
by a person not subject to the Pakistan Army Act, 1952. P L D 1975 S C 506. 

A conspiracy is a combination of two or more persons to do an unlawful act or to do a 
lawful act by unlawful means. Any conspiracy to change the form of the Government, even 
though it may amount to an offence under another section of the Code, would not be an 
offence under this section, unless it is a conspiracy to overawe such Government by means of 
criminal force' or show of criminal force. I L R 55 All 1040. 

Quashing of proceedings : Accused applicant died. Accused who was involved in a 
criminal case and had sought quashing of its proceedings had died during the pendency of his 
application Proceedings before the Criminal Court having stood abated automatically on the 
death of the accused, no order of quashment could be passed with regard to the same which 
no more existed Petition was consequently dismissed. 1996 P Cr. L J 433. 

Registration of case : Jurisdiction of High Court at the Principal Seat could not be 
invoked in respect of the Press Conferences addressed by the accused at Islamabad 
Contents of the Constitutional petition did not, prima facie, establish that the provisions of 
Sections 120-B, 121-A and 123-A, P.P.C. were attracted to the allegations made aqainst the 
accused therein. Constitutional petition was dismissed in circumstances. 1994 P Cr L J 1264. 

Overawe : Overawe means something more than mere apprehension It is a situation 
where one feels to chose between yielding to force or exposing to serious danger 

Explanation : The Explanation lays down that to connstitute a conspiracy under this 
section, it is not necessary that any act or illegal omission should take place in pursuance 
thereof. ^ ^ 

122. Collecting arms, etc., with intention ot waqina war aoainst 
Pakistan : Whoever collects men, arms or ammunition or otherwise oreDares 
to wage war with the intention of either waginq or beinn nmnama S?J 3 
apinst Pakistan shall be punished with imViSonmeSo^K^prTsonme ! 
of either description for a term not exceeding ten years, and shall Sso be table 

COMMENTS 

Scope : This section is intended to Dut down «rith , u 
wage war against Pakistan The act made n.michoKi T" heavy hand an Y preparation to 
they are in truth preparation made for committing the offence ofwa 0 ' ** consldered attempts 


Scanned by CamScanner 



Pakistan Penal Code, I860 


141 


[Ss. 123-123A] 

123. Conc ® alin 9 with intent to facilitate design to wage 

war : Whoever, by any act, or by any illegal omission, conceals the existence 
of a design to wage war against Pakistan, intending by such concealment to 
facilitate or knowing it to be likely that such concealment will facilitate the 
waging ot sucn war, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine. 

’[123-A.Condemnation of the creation of the State, and advocacy of 
abolition of its sovereignty : (1) Whoever, within or without Pakistan, with 
intent to influence, or knowing it to be likely that he will influence, any person 
or the whole or any section of the public, in a manner likely to be prejudicial to 
the safety ’[or ideology] of Pakistan or to endanger the sovereignty of 
Pakistan in respect of all or any of the territories lying within its borders, shall 
by words, spoken or written, or by signs or visible representation 2 [abuse 
Pakistan] or, condemn the creation of Pakistan by virtue of the partition of 
India which was effected on the fifteenth day of August, 1947, or advocate the 
curtailment or abolition of the sovereignty of Pakistan in respect of all or any of 
the territories lying within its borders, whether by amalgamation with the 
territories of neighbouring States or otherwise, shall be punished with rigorous 
imprisonment which may extend to ten years and shall also be liable to fine. 

(2) Notwithstanding anything contained in any other law for the time 
being in force, when any person is proceeded against under this section, it 
shall be lawful for any Court before which he may be produced in the course 
of the investigation or trial, to make such order as it may think fit in respect of 
his movements, of his association or communication with other persons, and 
of his activities in regard to dissemination of news, propagation of opinions, 
until such time as the case is finally decided. 

(3) Any Court which is a Court of appeal or of revision in relation to the 
Court mentioned in sub-section (2) may also make an order under that sub¬ 
section. 

COMMENTS 

Object : Object of this section is to prevent internal enemies of Pakistan from 
Propagation the ideas condemning the creation of Pakistan or advocating the abolition of the 
sovereignty of Pakistan. It is similar to the offence of sedition punishable under Section 124-A. 

The restrictions imposed by this section are in the interests of the security of the State 
and are more than reasonable within the meaning of Art. 8 of the Constitution (1956). Every 
'nch of the territory of the State is more valuable than the liberty of speech which cannot be 
us ed for liquidating the State. P L D 1957 Lah. 142. 

The provisions of this section, however, are no bar for propagation or for advocating for 
Personal liberties or for better Government Such activities are granted rights under the 
on stitution for bettering the conditions of society. In such cases the Court has to strictly 
interpret what the accused says, preaches or demands. It is not correct to hold him guilty if he 
'Qhts for better conditions or for better Government. NLR1981SCJ 321. 


Sec. 123-A ins by the Pakistan Penal Code (Amendment) Act, VI of 1950. 
W°rds inst by the Pakistan Penal Code (Amendment) Act, II of 1992. 
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For alleged anti national activities the accused was convicted by trial Court on the 
charge that he propagated through a pamphlet the secession of Karachi from Pakistan 
appeal having a thorough critical examination of the prosecution evidence and following 
principles of interpretation it was held that intention of the author of such document 
involved is to be ascertained through the words used words are to be taken to have been 
used in the sense which the common usage of mankind has applied to them in reference to 
the context in which they are found 1981 S C M R 341. 

^[123-B. Defiling or unauthorisedly removing the National Flag of 
Pakistan from Government building, etc. : Whoever deliberately defile 3 [or 
puts on fire] the National Flag of Pakistan, or unauthorisedly removes if from 
any building, premises, vehicle or other property of Government, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both ] 

124. Assaulting President, Governor, etc., with intention to compel 
or restrain the exercise of any lawful power : Whoever, with the intention of 
including or compelling the President of Pakistan, or the Governor of any 
Province, to exercise or refrain from exercise in any manner of the lawful 
powers of the President, or Governor, 

assaults, or wrongfully restrains, or attempts wrongfully to restrain or 
overawes, by means of criminal force or the show of criminal force, or 
attempts so to overawe, the President, or Governor. 

shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

’[124-A. Sedition : Whoever by words, either spoken or written, or by 
signs, or by visible representation, or otherwise, brings or attempts to bring 
into hatred or contempt, or excites or attempts to excite disaffection towards, 
the Federal or Provincial Government established by law shall be punished 
with imprisonment for life to which fine may be added, or with imprisonment 
which may extend to three years, to which fine may be added, or with fine. 

Explanation 1: The expression "disaffection" includes disloyalty and all 
feelings of enmity 

Explanation 2 : Comments expressing disapprobation of the measures of 
the Government with a view to obtain their alteration by lawful means, without 
exciting or attempting to excite harted. contempt or disaffection, do riot 
constitute an offence under this section. 

Explanation 3: Comments expressing disapprobation of the 
administrative or other action of the Government without exciting or attempting 
to excite hatred, contempt or disaffection, do not constitute an offence under 
this section]. 


2 Section 123 B ins by the Criminal Law (Second Amendment) Ordinance XLIII of 1984 
Words added & Pakistan Penal Code (Amendment) Act 11 of 1992 
Lection 1 4 > ms by the Penal Code (Amendment) Act XXVI' of 1870 
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COMMENTS 

Scope : This section is based on the principle that every State whatever its form of 
Government has to be armed with the power to furnish those who by their conduct, jeopardise 
the safety and stability of the State, or disseminate such feelings of disloyalty as have the 
tendency to lead to the disruption of the State or to public disorder. At the same time such 
legislation has to protect and guarantee the freedom of speech and expression which is the 
sine qua non of every form of domestic Government Explanations 2 and 3 appended to the 
section are based upon this principle. 

This section defines sedition and prescribes its punishment. Sedition has been 
described as disloyalty in action, and the law considers as sedition all those practices which 
have for their object to excite discontent or disaffection, to create public disturbance or to lead 
to civil war to bring into hatred or contempt the sovereign or Government, the law or the 
Constitution of the State and generally all endeavours to promote public disorder. 

Object : Object of Section 124-A, P P C is to prohibit the feelings which may be excited 
against the Government in a variety of ways One of such ways is possibly to excite feelings by 
unfair condemnation of any of its services 1996 P Cr. L J 414. 

Ingredients : The ingredients of this section are 

1 Bringing or attempting to bring into hatred or contempt, or exciting or attempting to 
excite disaffection towards the Government. 

2 Such act or attempt may be done (/) by words, either spoken or written, or (//') by 
signs or (///) by visible representation. 

The provisions of this section are very wide and strictly speaking they would cover 
everything amounting to defamation of the Government if one excludes from the meaning of 
that term any criticism in good faith of any particular measures or acts of administration A I R 

1941 All. 156. 

In The State v Abdul Ghaffar Khan. P L D 1957 Lah. 142, Shabbir Ahmad. J held :- 

If the abolition of the sovereignty of Pakistan on any part of its territories is advocated, 
an offence under Section 123-A of the P P C. will be committed whatever the 
circumstances in which and the time at which such abolition is advocated The 
restrictions imposed by Section 123-A are in the interests of the security of the State and 
are more than reasonable within meaning of Article 8 of the Constitution. Every inch of 
the territory of the State being more valuable than the liberty of speech and expression 
enjoyed by its citizens, such liberty cannot on any social, moral, legal or political ground 
be used as the "democratic" means of liquidating the democratic State that has 
bestowed that liberty When Article 216 talks about the amendment of Article 1, what is 
meant is not the abolition of the sovereignty of Pakistan on any part of the territories 
mentioned in Article 1 but only the re adjustment of the Provinces or breaking up of any 
of the Provinces into parts Re: Section 124-A. P P C-that if hatred, contempt or 
disaffection is created against the present political system or attempts are made for that 
purpose, the result cannot but be to affect prejudicially the security of Pakistan and it 
follows that Section 124-A of tjhe P P C is not hit by Article 8 Even if the definition of the 
word Government" contained in Section 17 of the P P.C is to be applied for interpreting 
the expression "Government established by law in the Provinces and the Capital of the 
Federationthe position of Section 124 will not alter because if hatred, contempt or 
disaffection is created against the persons who exercise executive Government or 
attempts to that effect are made the probable result would be a breach of public order 
ancj on that ground Section 124-A of the P P C will not become void by reason of Article 
8 read with Article 4 of the Constitution Re Section 153-A. P PC.-that the section 
makes punishable the promotion of hatred and enmity and there can be no manner of 
doubt that if acts mentioned in Section 153-A were not offences public order will be 
r> r e|udicially affected The Explanation attached to the section does not bar the pointing 
out of objectionable matters which are promoting feelings of hatred or enmity and the 
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restriction on the liberty of speech and expression imposed by Section 153-A j s 

therefore, reasonable. Therefore, none of the Sections 123-A, 124-A and 153-A, P p q 

has been scored off the P.P.C. by reason of Article 8 of the Constitution. 

Intensity of bad feeling not relevant : The offence of sedition under Section 124-A, 
Penal Code consists in exciting or attempting to excite in others bad feelings against the 
Government The intensity of the bad feelings is irrelevant though it may have a bearing on the 
question of sentence. It is not necessary that the acts or words complained of must either 
incite to disorder or must be such as to satisfy reasonable men that is their intention or 
tendency P L D 1960 Lah. 35. 

Rule to determine seditious nature of Speech : When considering a speech to 
determine if it offends against Section 124-A or allied sections the speech has to be read as a 
whole so that the intention of the speaker may become clear and only portions of the speech 
may not be used against him and he should not be held to be innocent simply because some 
parts of the speech are not open to objection In addition all the surrounding circumstances 
such as the time and place when and where the speech was made, and the audience to which 
it was addressed have to be taken in view If the speeches have created or have attempted to 
create the hatred, contempt and disaffection contemplated by Section 124-A the fact that what 
the accused said to attain his object was true would not be material on the question of his 
guilt, his act will still remain an offence though the truth may affect the question of sentence 
Actual repercussion of speech in form of hatred, etc., are not necessary. P L D 1957 Lah. 142. 

Mere criticism of Government not seditious : Section 124-A, P.P.C., whatever its 
significance and the scope of its application was before the Constitution, will have to be read 
in the light of the changed circumstances, and subject to Article 8 of the Constitution of the 
Islamic Republic of Pakistan, which lays down that every citizen shall have the right to freedom 
of speech or expression subject to any reasonable restrictions imposed by law in the interest 
and security of Pakistan, friendly relations with foreign States, public order, decency, or 
morality, or in relation to contempt of Court, defamation or incitement to an offence. It is 
permissible for a citizen to hold up the men who are charged or have been charged with the 
executive Government of the country and the care of her destinies to ridicule and contempt if 
they are guilty of maladministration Where, therefore, all that the accused had done was to 
give an exaggerated emphasis on the treatment meted out to a leader 0 f a political party while 
under custody undergoing trial for offences under Section 123-A and 124-A, P.P.C. It was held 
that the accused was not guilty under Section 124-A, P.P.C. It is not criticism of the 
Government in whatever venomous and enraging of words it is cloaked which constitutes an 
offence under Section 124-A but the adoption of methods for the attainment of a purpose 
which encourage force and violence and which may lead to conflict with the authorities with 
the certainty that there will be grievous loss of life Short of that, every criticism of Government 
is permissible Hatred, contempt or disaffection towards Government is usually created by 
words imputing to the Government base, dishonourable, corrupt or malicious motive in the 
discharge of its duties. Ministers may form the Government but they are certainly not the 
Government within the meaning of the word used in Section 124-A, P P C. Freedom of speech 
is only curtailed when it affects the security of Pakistan, friendly relations with foreign States 
public order, decency and morality, etc The demand that certain tract of Pakistan should be 
named as Pakhtunistan or Pathanistan, even if it is within Pakistan, is calculated ultimately to 
harm Pakistan irreparably P L D 1958 Pesh. 15. 

Mere criticism of actions and policies of Government even though harsh in language 
does not attract definition of sedition unless recognition of Government established by la'*' 
refused or call made to rebel against such Government or to resort to unconstitutiona 
methods by use of force so as to disturb public peace or to disrupt maintenance of essential 
supplies P L D 1977 Lah. 1279. 

The accused was alleged to have held out threats to overthrow Government beside 5 
other accusations Bail was refused by High Court The Supreme Court on appeal held that the 
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accused being ardent critic of the Government an h tho „# i- 

various cases in quick succession was not rnnfirWo ° G ° ve ^ ment ln initiating 
impression of mechanical prosecution was hplri m h?, CG he c,rcumstan ces 

out. P L D 1 977 S C 273. held t0 be unav O'dable. The accused was bailed 

Complaint: Section 124-A P p r rroatoc .. , . 

more that under Section 196 Cr p C a Court rannnt whlch ls not cognizable. What is 

Section 124-A P.P.C. unless imnn a i° Ur ? cannot take cognizance of an offence under 

Federal Government or the Provincial Go P vernm r ent J or b Lmp er th f ’ or ^ nder author,t y the 
behalf by either of the two Governments U wnT.H th?^ a 0tb u er , offl ? er flowered in this 

into an offence under Section 124-A P P C is barred hut ! h ? investi .9 ation 

nnlv aftpr a romnptpnt anthpritv, *;i ’ sbar L e d but even the Court can take cognizance 

only ane a competent authority files a complaint The significant words in Section 196 Cr P C 
are upon complaint made by order of or under authnritw » tk section tyb, or.r.u 
indppd 9 innifv that tho Portlroi ’ ° r unaer authority from These words may signify and 
omnp^o OH in thl! V? Governm e"t or the Provincial Government or some officer 
empowered in this behalf by either of the two Governments could order the filing of the 
complaint or authorise the filing of the same. 1976 P Cr. L J 184. 9 

^^? in9 war against an y Asiatic Power in alliance with 
Pak stan . Whoever wages war against the Government of any Asiatic Power 
in alliance or at peace with Pakistan or attempts to wage such war or abets 
the waging of such war, shall be punished with imprisonment for life to which 
fine may be added, or with imprisonment of either description for a term which 
may extend to seven years, to which fine may be added, or with fine. 

126. Committing depredation on territories of Power at peace with 
Pakistan : Whoever commits depredation, or makes preparations to commit 
depredation, on the territories of any power in alliance at a peace with 
Pakistan, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine and to 
forfeiture of any property used or intended to be used in committing such 
depredation, or acquired by such depredation. 

127. Receiving property taken by war or depredation mentioned in 
Sections 125 and 126 : Whoever receives any property knowing the same to 
have been taken in the commission of any of the offences mentioned in 
Sections 125 and 126, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine and forfeiture of the property so received. 

COMMENTS 

The property received by a person which was secured by committing the offence under 
Sections 125 and 126 have been made an offence in this section and it has been provided that 
anybody receiving the property which he knows that the same has been taken in the 
commission of any of the offences mentioned in Sections 125 and 126 shall be punished with 
imprisonment of either description for a term which may extend to seven years and shall also 
be liable to fine Besides, the property so received shall also be forfeited It may be added here 
that Sections 125 and 126 punish the offences of waging war or committing depredation 
against the powers which are at peace with Pakistan. 

128. Public servant voluntarily allowing prisoner of State or war to 
©scape : Whoever, being a public servant and having the custody of any State 
prisoner or prisoner of war, voluntarily allows such prisoner to escape from 
any place in which such prisoner is confined, shall be punished with 
imprisonment for life or imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 
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COMMENTS 

Any public servant having tho custody of any State prisoner or prisoner of war 
suffer punishment if he voluntarily allows such prisoners to escape from any place in wh^ 
they are confined In case the state prisoner or prisoner of war escapes without consent ofth* 
public servant is not liable to punishment under this section, although he may incur liaberr^ 
under some other section. 

State prisoner is one whose confinement is necessary in order to protect and preset 
tho solidarity, integrity and security of the country from foreign hostility or from internal 
commotion and who has been confined by the order of the Government Prisoner of war is r jri% 
who is taken in arm while fighting in a war. Those who are not in arms or who being in arms 
submit and surrender themselves, are not to be slaughtered but to be made prisoners But it 
seems that those only are prisoners of war who are taken in arms 

129. Public servant negligently suffering such prisoner to 
escape : Whoever, being a public servant and having the custody of any State 
prisoner or prisoner of war negligently suffers such prisoner to escape from 
any place of confinement in which such prisoner is confined, shall be punished 
with simple imprisonment for a term which may extend to three years, and 
shall also be liable to fine. 

COMMENTS 

Scope : Offences under this section is like the one provided in Section 128 Under it the 
escape of tho prisoner should be owing to the negligence of the public servant. Section 128 
punishes a public servant who voluntarily allows a State prisoner to escape Section 223 
punishes the escape of an ordinary prisoner under similar circumstances. 

130. Aiding escape of, rescuing or harbouring such 
prisoner : Whoever, knowingly aids or assists any State prisoner or prisoner 
of war in escaping from lawful custody, or rescues or attempts to rescue any 
such prisoner; or harbours or conceals any such prisoner who has escaped 
from lawful custody, or offers or attempts to offer any resistance to the 
recapture of such prisoner shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation : A State prisoner or prisoner of war, who is permitted to be 
at large on his parole within certain limits in Pakistan, is said to escape from 
lawful custody if he goes beyond the limits within which he is allowed to be at 

lar9e COMMENTS 

Scope : This section uses words more extensive than those in the two preceding ones 
which contemplate an escape only from some prison or actual place of custody. Again in the 
last two sections the offender is a public servant; under this section he may be any person 
The scope of this section is much narrower than Section 129. This section requires that the 
rescue or assistance should be given "knowingly". 

It is essential to show that the accused had a knowledge of the character in which th® 
prisoner is confined, / e , that he is a prisoner of State or of war. 
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CHAPTER VII 

OF OFFENCES RELATING TO THE ARMY, 

NAVY AND AIR FORCE 

The heading of this Chapter indicates that the sections under this Chapter relate to 
offences of and punishments for mutiny, assault by soldiers, sailors and airmen on their 
supenors. desertion of soldiers, sailors and airmen and abetments thereof, efc. 

131. Abetting mutiny, or attempting to seduce a soldier, sailor or 
airman from his duty : Whoever abets the committing of mutiny by an officer, 
soldier, sailor or airman, in the Army, Navy or Air Force of Pakistan, or 
attempts to seduce any such officer, soldier, sailor, or airman from his 
allegiance of his duty, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

V Explanation: In this section, the words "officer", "soldier", "sailor" or 
"airman" include any person subject to the Pakistan Army Act, 1952 (XXXIX of 
1952), or the Pakistan Navy Ordinance, 1961 (XXXV of 1961), or the Pakistan 
Air Force Act, 1953 (VI of 1953), as the case may be.] 

COMMENTS 

The first part of this section relates to the offence of abetting mutiny. The offence 
contemplated is an abetment which is not followed by actual mutiny, or which, supposing 
actual mutiny follows is not the cause of that mutiny. 

The offence of ‘mutiny’ consists in extreme insubordination as if a soldier resists by 
force, or if a number of soldiers rise against or oppose their military superiors, such acts 
proceeding from alleged or pretended grievances of a military nature. Acts of a riotous nature 
directed against the Government of civil authorities rather than against military superiors seem 
also to constitute mutiny. 

132. Abetment of mutiny, if mutiny is committed in consequence 
thereof : Whoever abets the committing of mutiny by an officer, soldier, sailor 
or airman, in the Army, Navy or Air Force of Pakistan, shall, if mutiny be 
committed in consequence of that abetment, be punished with death or with 
imprisonment for life or imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

COMMENTS 

Scope : Section 138 is intended to punish a person for abetment of mutiny and sedition 
by a military man. The offence contemplated is an abetment which is not followed by actual 
fnutiny. or which, supposing actual mutiny follows, is not the cause of the mutiny. If the mutiny 
be actually committed in consequence of such abetment, then Section 132 will apply which 
provides an enhanced punishment. 

The word "whoever” in the section refers to a person not subject to the Army Act. 

133. Abetment of assault by soldier, sailor or airman on his superior 
officer, when in execution of his office : Whoever abets an assault by an 
officer, soldier, sailor or airman, in the Army, Navy or Air Force of Pakistan, on 
an Y superior officer being in the execution of his office, shall be punished with 

Explanation subs, by Federal Laws (Revision and Declaration) Ordinance, XXVII of 1981. 

147 
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imprisonment of either description for a term which may extend to three ye ar 
and shall also be liable to fine. 

COMMENTS 

Scope : This section is intended to punish persons, who, not being military, abet a 
assault by an officer, soldier, sailor or airman on any of his superior officers. 

This section punishes abetment of assault which is not committed. The next section 
punishes similar abetment where the offence is committed. . 

1 34. Abetment of such assault, if the assault is committed : Whoever 
abets an assault by an officer, soldier, sailor or airman, in the Army, Navy or 
Air Force of Pakistan, on any superior officer being in the execution of his 
office, shall, if such assault be committed in consequence of'that abetment be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

COMMENTS 

Scope : This section punishes the abetment of an assault when such assault is 
committed in consequence of that abetment. It is but an aggravated form of the offence made 
punishable by the last section. It stands in the same relation to Section 133, as Section 132 
does to Section 131. 

135. Abetment of description of soldier, sailor or airman : Whoever 
abets the desertion of any officer, soldier, sailor or airman, in the Army, Navy 
or Air Force of Pakistan, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 
both. 

COMMENTS 

Offences referred to in this and the next section are also punishable under the Army Act 
The section is somewhat ambiguous. It does not say whether the desertion abetted under it 
must take place or not. 

Desertion : In ordinary language to desert is to part from, and connection with In 
Military Law it means to leave without permission, for save in violation of duty, i.e., to quit 
service in that permission, run away. 

136. Harbouring deserter : Whoever, except as hereinafter excepted, 
knowing or having reason to believe that an officer, soldier, sailor or airman, in 
the Army, Navy or Air Force of Pakistan, has deserted, harbours such officer, 
soldier, sailor or airman, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 

.both. 

Exception: This provision does not extend to the case in which the 
harbour is given by a wife to her husband. 

COMMENTS 

A person harbouring a deserter is an ‘accessory after the fact’. The gist of the offence 
concealment of a deserter to prevent his apprehension. Exception is made only in the case o 
a wife. The word harbour’ is defined in Section 52-A. 

137. Deserter concealed on board merchant vessel througj 1 
negligence of master : The master or person incharge of a merchant vess* 
on board of which any deserter from the Army, Navy or Air Force of Pakistan 
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is concealed, shall, though ignorant of such concealment, be liable to a 
penalty not exceeding five hundred rupees, if he might have known of such 
concealment but for some neglect of his duty as such master or person in 
charge, or but for some want of discipline on board of the vessel. 

°* ac * °* insubordination by soldier, sailor or 
airman . Whoever abets what he knows to be an act of insubordination by an 

°? l( lP r U S0 i a,lo : or a ' rman > in the Army, Navy or Air Force of Pakistan, 
shall, if such act of insubordination be committed in consequence of that 
abetment, be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, or with both. 

COMMENTS 

Scope : This section punishes abetment of an act of insubordination by a soldier, sailor, 
or airman. In this section it is expressed as part of the definition of the offence that the abettor 
knows the quality of the act abetted, that is, he knows it to be an act of insubordination. 

138-A. Application of foregoing sections to the Indian Marine 
Service: (Rep. by the Amending Act, 1934 (XXXIX of 1934), Section 2 and 
Sched]. > 

_ i ^ ersons subject to certain Acts : No person subject to the 

Pak ' s ! a " Arm y Act ’ 1952 P 00 * 1 * of 1952 )>the Pakistan Air Force Act 1953 (VI 
of 1953), or the Pakistan Navy Ordinance, 1961 (XXXV of 1961), is subject to 
punishment under this Code for any of the offences defined in this Chapter.] 

COMMENTS 

Scope : This section clearly states that the persons subject to Military law will not be 
dealt with under the Code for offences defined in this Chapter. The reason for this is that 
persons subject to Military Law cannot be punished under it. 

In a case where an Ex-Army Officer was accused of seducing Army Officers from their 
duty, it was held that such offence is barred by Section 139, P P C. and is triab: only under 
Army Act P L D 1975 Lah. 999. y 

140. Wearing garb or carrying token used by soldier, sailor or 
airman : Whoever, not being a soldier, sailor or airman, in the Military, Naval or 
Air Service of Pakistan, wears any garb or carries any token resembling any 
garb or token used by such a soldier, sailor or airman with the intention that it 
may be believed that he is such a soldier, sailor or airman, shall be punished 
with imprisonment of either description for a term which mgy extend to three 
months, or with fine which may extend to five hundred rupees, or with both. 

COMMENTS 

The gist of the offence herein made penal is the intention of the accused wearing the 
ress of the soldier, etc., for the purpose of inducing others to believe that he is in service at 
the present time. Merely wearing a soldier's garb without the specific intention is no offence. 

2 ^' S |' a ?? S putt ' ng onevery W ' n j} and shade of uniform will be hauled up under this 
section. Similarly, persons using cast-off uniforms of soldiers will not be liable. 

Fraudulent intention is not made a part of the definition. 


Section 139 subs, by the Federal Laws (Revision and Declaration) Ordinance. XXVII of 
1 981. 
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OF OFFENCES AGAINST THE 
PUBLIC TRANQUILLITY 

This Chapter deals with the offences against public peace. The public peace and 0 % 
mav be disturbed even by one single individual, but if many persons assemble together t 0 
disturb public peace and order, the trouble becomes magnified and deserves specs) 
Treatment Thus this Chapter deals with offences committed by unlawful assemblies and the 
offences of rioting and affray, etc. 

The offences may be classified in the following four groups 

1 . Unlawful assembly : 

(a) Being a member of an unlawful assembly. (Ss. 141, 142 & 143). 

(b) Joining an unlawful assembly armed with deadly weapons. (S. 144). 

(c) Joining or continuing in an unlawful assembly knowing it has been commanded to 
disperse. (S. 145). 

(d) Hiring of persons to join an unlawful assembly. (S. 150). 

(e) Harbouring persons hired for an unlawful assembly. (S. 157). 

(i f) Being hired to take part in an unlawful assembly. (S. 158). 

2 . Rioting (Ss. 146, 147): 

(a) Rioting with deadly weapons. (S. 148). 

(b) Assaulting or obstructing a public servant in the suppression of a riot. (S. 152). 

(c) Wantonly giving provocation with intent to cause riot. (S. 153). 

(d) Liability of the owner or occupier of land on which an unlawful assembly is held ora 
riot is committed. (S. 154). 

(e) Liability of the person for whose benefit a riot is committed. (S. 755). 

(f) Liability of the agent or owner or occupier for whose benefit a riot is committed. (S 
156). 

3 . Promoting enmity between different classes. (S. 153-A). 

4 . Affray. (Ss. 159 & 160). 

141. Unlawful assembly: An assembly of five or more persons is 
designated an "unlawful assembly," if the common object of the persons 
composing that assembly is-- 

First: To overawe by criminal force, or show of criminal force, th® 
Federal or any Provincial Government or Legislature, or any public servant in 
the exercise of the lawful power of such public servant; or 

Second: To resist the execution of any law, or of any legal process; or 

Third: To commit any mischief or criminal trespass, or other offence; c> r 

Fourth: By means of criminal force, or show of criminal force, to ^nV 
person to take or obtain possession of any property, or to deprive any P erS ° a | 
of the enjoyment of a right of way, or of the use of water or other incorpo re r 
right of which he is in possession or enjoyment, or to enforce any right u 
supposed right; or 
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Fifth. By means of criminal force, or show of criminal force to compel 
^^nmiedtod'o 15 ^ 9a " y b ° Undt0 da or t0 omit 10 d0 what hete 

Explanation . An assembly which was not unlawful when it assembled 
may subsequently become an unlawful assembly. 

COMMENTS 




Essentials . The essentials of an unlawful assembly are ■ 

(1) An assembly of not less than 5 persons 

(2) They must have a common object 

y3) The common object must be one of the five objects specified in the section. 

(41 The common object must be unlawful 

To constitute unlawful assembly", the assembly must consist of five or more persons 
having one of the fixe specified objects as their common object If the number of persons is 
less than ti\e it would not constitute unlawful assembly even it the members have one of the 
fixe specified objects as their common object. The crucial question to determine is whether the 
assembly consisted of five or more persons and whether the entertained one or more of the 
common objects, as specified by Section 141 While determining this question, it becomes 
r eie^ant to consider whether the assembly consisted of some persons who were merely 
passive witnesses. 

Mere presence of a person at the place where members of unlawful assembly have 
gathered for carrying out their illegal common object does not incriminate him. But the 
question is one of fact whether the presence was innocent or as a member of the unlawful 
assembly 

The requirement of Section 141 is that in order to succeed the prosecution must prove 
not only that an accused was a member of unlawful assembly but also that being such a 
member he used criminal force or by show of criminal force had obtained possession of any 
property or deprived any person of the enjoyment of a right of way or the use of water 1971 
P Cr. L J 528. 

A person in lawful possession of property using force for maintaining that possession is 
not enforcing a right but preventing a wrong". Such persons were held to be not members of 
an unlawful assembly. P L D 1964 Dacca 480. The accused cannot be punished under this 
section where it is not found that the accused had an unlawful common object or they were 
armed with deadly weapons at the time of occurrence P L D 1971 Dacca 254. This section 
calls for no penal action where common object is not proved. P L D 1971 Dacca 254. When a 
lawful assembly is alleged to have become unlawful subsequently; it requires to be established 
the development of such change to prove the circumstance applicable to all the persons which 
got together and influenced them all in one direction, namely that of using criminal force or 
committing mischief, criminal trespass or other offences or of resisting the execution of law or 

•egal process P L D 1965 Kar. 637. A lawful assembly may become unlawful subsequently. 

PLD 1975 SC 351. mx 

142. Being member of unlawful assembly : Whoever being aware of 
acts which render any assembly an unlawful assembly, intentionally joins that 
assembly, or continues in it, is said to be a member of any unlawful assembly. 

COMMENTS 

Member of unlawful assembly : This section explains as to who can be a member of 
an unlawful assembly. Whoever intentionally joins unlawful assembly or continues in it. being 
aware of the tacts which render an assembly an unlawful assembly is said to be a member of 
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unlawful assembly. Thus mere presence on an assembly does not make such a person a 
member of an unlawful assembly unless it is shown that he has done something which would 
make him a member of an unlawful assembly or unless the case falls under Section 142, Penal 

Code. 

Where the workman entered Manager's office and resorted to insulting, beating, 
wrongfully restraining and also forcing the manager to write an order in accordance with their 
wishes. The police challaned the accused workmen under Section 142, P.P C. but Government 
later on withdrew the case. The management meanwhile approached National Industrial 
Relations Commission in respect of the same incident complaining that under the relevant 
provisions of law, it was an offence and the workmen be prosecuted for violating the relevant 
law. It was held that the ingredier.Ls of offences under Pakistan Penal "Code for which the 
accused workmen were prosecuted materially differed from the ingredients constituting 
offence for which they were convicted by the Industrial Relations Commission. Mere fact that 
two prosecutions were the result of same incident makes no difference. The conviction of 
workmen by the Industrial Relations Commission was held not violative of Article 13(a) of the 
Constitution of the Islamic Republic of Pakistan. P L D 1956 S C (Ind.) 249. 

143. Punishment : Whoever is a member of an unlawful assembly, shall 
be punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

COMMENTS 

Punishment : The underlying principle of Section 141 is that law discourages 
tumultuous assemblage of men to preserve the public peace. It defines what an 'unlawful 
assembly’ is. Section 142 gives the connotations of a member of an unlawful assembly. 
Section 143 punishes tumultuous assemblies as they endanger public peace. It does not 
require that the purposes of the unlawful assembly have been fulfilled. 

If members of a family and other residents of the village assembly, all such persons 
could not be condemned ipso facto as being members of that unlawful, assembly. It is 
necessary, therefore, for the prosecution to lead evidence pointing to the conclusion that all 
the persons had done or had been committing some overt act in prosecution of the common 
object of the unlawful assembly. The omnibus kind of evidence that a\\ the appellants and 
many more were the miscreants and were armed with deadly weapons like guns, spears, 
pharsas, axes, lathis, etc., has to be very closely scrutinised in order to eliminate all chances of 
false or mistaken implication. The case of each individual accused has to be examined to 
satisfy that mere spectators who had not joined the assembly and were unaware of its motive 
had not been branded as members of the unlawful assembly which committed the crime. P L 
D 1977 Kar. 145. 

The essence of the offence is the common object of the persons forming the assembly. 
Whether the object is in their minds when they come together or whether it occurs to them 
afterwards, is not material. But it is necessary that the object should be common to the 
persons who compose the assembly that is, they should all be aware of it and concur in it. It 
seems also that there must be some present and immediate purpose of carrying into effect the 
common object; and that a meeting for deliberation only, and to arrange plans for future 
action, is not an unlawful assembly'. 34 P R 1868. 

First Clause : A crowd of persons, assembling to see what the police-officers were 
doing in arresting a person who had escaped from lawful arrests, who do not use force or 
show of force, does not form an unlawful assembly. But where the common object found is to 
overawe the police in the performance of their duty, the persons who were committing any act 
of violence, were held to be members of an unlawful assembly. 6 C W N 507. 

Second Clause : When there is no intention of carrying them into effect, are not 
sufficient to prove an intention to resist. When an order is lawfully made under the provisions of 
a statute, that order is law, and resistance to the execution or that law is an offence. 
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"Resistance” implies something more than disobedience and a mere intention to 
disobey will not suffice. It connotes some overt act and that mere words, when there is no 
Mention of carrying them into effect, are not sufficient to prove an intention to resist. The 
conduct of the assembly and the refusal of the members of it to disperse after being ordered to 
do so constitutes an overt act, and establishes a common object to resist the order within the 
meaning of this clause. A I R 1923 Pat. 1. 

Third Clause : This clause specifies only to offences, viz., mischief and criminal 
trespass but the words "or other offences" seem to denote that all offences are included 
though only two are mentioned in a haphazard way. 

Any assembly of five or more persons becomes an unlawful assembly if the common 
object is not to arrest persons who commit an offence but to subject to humiliation persons 
who intervene on behalf of the offenders. 

Fourth Clause : The act falling within the purview of this clause is made punishable 
owing to the injurious consequences which it is likely to cause to the public peace. But this 
clause does not take away the right of private defence of property. It does not affect clause (2) 
of Section 105 which allows a person to recover the property carried away by theft. It is meant 
to prevent the resort to force in vindication of supposed rights. It makes a distinction between 
an admitted claim or an ascertained right and a disputed claim. Cr. L J 427. 

If persons are rightfully in possession of land, and find it necessary to protect 
themselves from aggression, they are justified in taking precautions and using such force as is 
necessary, to prevent the aggression. Where five or more persons assemble for maintaining by 
force or show of force a right which they bona fide believe they possess, and not for enforcing 
by such force or show of force a right or supposed right of theirs, they do not cons^tute an 
unlawful assembly. But when a body of men are determined to vindicate their rights, or 
supposed riqht by unlawful force, and when they engage in a fight with men who on the other 
handle In.jailv determined to vindicate, by unlawful force, their rights or supposed rights, 
noqu ^stton^oTselbd ef en c e arises. Neither side is trying to protect itself, but each side is trying 

to get the better of the other. 

Where a licence had been taken out for a procession, but the processionists violated the 
conditions ot the licence which prcscribec. the, route and *»dS 

r.sss 

was held that the latter constituted an unlawful assembly. 

Fifth n*„fie • The explanation says that an assembly which is lawful In the beginning 
may sudSenfy C urta^ufa^y previous concert among ks members. 

.. nnt become unlawful merely because the members know that 

A lawful assembly does not become be commi(ted 

their assembly would be opposed and a Dreacnu f 

u * o norson applied to be a member of an association some months 

The mere fact that a pe hk stretch of ima gjnation be said to be a proof of 
before it was declared uniawru had been dec iared unlawful, some overt act as a 

his membership of the assort must be proved. AI R 1931 Lah. 261. 

member subsequent to suu 

.c * dispute of long-standing between the accused and certain other 

Where there ’Jssion of certain land, and the accused went to sow the land with 
parties regarding the posse Qf men armed wjth clubs and who kep t off the opposite-party 
indigo, accompanied by ao ^ ^ wgs bejng SQWed was held that they were guilty 

by brandishing their weapon who were found to be jn possession of the disputed land, 

of this offence Where the ac d with c , ubs prepared j n anticipation of a fight, and were 
went upon it in a large o y when the complainant's party came up and attempted to 
reaping the paddy grown oy ensued and one man was seriously wounded and died 
cut the same, whereupon a g 
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subsequently, it was held that the common object was not to enforce a right but, to mai n t ain 
undisturbed the actual enjoyment of a right, and that the assembly was not, therefo re 
unlawful I L R 36 Cal. 865. 

Free fight : A free fight is one when both sides mean to fight from the start, go out tn 
fight and there is a pitched battle. The question of who attacks and who defends in such a fjqp* 
is wholly immaterial and depends upon the tactics adopted by he rival commanders In order 
to establish a common intention of an unlawful assembly it is not necessary to prove that its 
members actually met and conspired to commit an offence, but such an intention can be 
inferred from the circumstances of the case. In the case of a conserted attack by five or more 
persons it is a perfectly valid and reasonable inference that they all had a common intention 
and were, therefore, members of an unlawful assembly. A I R 1927 Lah. 193. 

144. Joining unlawful assembly armed with deadly 
weapon : Whoever, being armed with any deadly weapon, or with anything 
which, used as a weapon of offence, is likely to cause death, is a member of 
an unlawful assembly, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or with 
both. 

COMMENTS 

Scope : This section, provides for an enhanced punishment where member of an 
unlawful assembly is armed with a deadly weapon. 

If 16 T C . harge un ^ er Section 144 of the Penal Code should state the common object of the 
72 omission to state the common object in the charge does not. however, vitiate a 
9? ^v ction if there is evidence on record to show what the common object was. 1968 P Cr. L J 

A weapon which when used for its designed purpose is likelv to cause dpath is a deadlv 
weapon. Deadly weapons are lethal weapons, such as' Words dagg^ 

Kirpans are also deadly weapons A I R 1958 Raj. 226. It was doubtS whethe^afwTs a 

deadly weapoa 1968 P Cr. L J 371. In another case it was positively held that lath is no* 
usually regarded as a deadly weapon. 1968 P Cr. L J 891. H y n6 0 inai ain s no 

The weapon of offence’ means a weapon which undpr tho * • . 

at the present time (during the existence oUhe unlawful assembM^ e .^ c,rciJmstances and 
notwithstanding that it might be otherwise at a different time and place S 30 0ffenSIVe weapon ' 

145. Joining or continuing in unlawful 

been commanded to disperse: Whoever joins nr ™ knowm 9 !t h f s 

assembly, knowing that such unlawful assembly has ' nUeS ' n 3n unlaw ! U 
manner prescribed by law to disperse, shall be ounkh^' n . c ° mmanded in the 
either description for a term which mav extpnn ♦ 60 Wl *” imprisonment of 
with both. V nd t0 two years, or with fine, or 


COMMENTS 

Scope : This section is intended to punish 

unlawful assembly, knowing that such unlawful assemblvhff k Who J oins or continues in an 
prescribed by law to disperse. y nas been commanded in the manner 


The essential ingredient of offences under Secti 
accused is lawfully commanded to disperse after h Q ,~ ns 151 and 145, Penal CnHo ic that the 
more persons or In an un,awful assembly, 

la y be. If a p erson was not ' law)u |ly 
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commanded to disperse he does not come within the mischief of Section 151 or Section 145. 
In the accusations in these cases it was not stated that Police Officer commanded the 
petitioners to disperse. Offering resistance is distinct from commanding to disperse Thus the 
accusations, as they are, do not constitute an offence under Section 151 of the Penal Code. 
For the same reason they do not also constitute an offence under Section 145. 
1969 PCr.LJ 373. 

146. Rioting : Whenever force or violence is used by an unlawful 
assembly, or by any member thereof, in prosecution of the common object of 
such assembly, every member of such assembly is guilty of the offence of 
rioting. 

147. Punishment for rioting : Whoever is guilty of rioting, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

COMMENTS 

The essential question in a case under Section 147 is whether there was an unlawful 
assembly as defined in Section 141. The identity of the persons comprising the assembly is a 
matter relating to the determination of the guilt of the individual accused and even when it is 
possible to convict less than five persons only. Section 147 still applies, if upon the evidence in 
the case the Court is able to hold that the person or persons who have been found guilty were 
members of an unlawful assembly of five or more persons, known or unknown, identified or 
unidentified. 

Ingredients : The ingredients of an offence of rioting are 

(1) Use of force or violence by an unlawful assembly or by any member thereof. P L D 

1959 Kar. 470. 

(2) Such force or violence should have been used in prosecution of the common object 

• of such assembly. 

It is not necessary that the force or violence should be directed against any particular 
person or object. The use of any force, even though it be of the slightest possible character, by 
any one of an assembly once established as unlawful, constitutes, rioting. Actual use of force 
and not merely a show of force, is necessary. Where a number of men who are assembled at a 
certain place run away on, being attacked by the opposite-party, they are not guilty of rioting. 

Acts done by some members of an unlawful assembly outside the common object of 
the assembly or of such a nature as the members of the assembly could have known to be 
likely to be committed in prosecution of that object, are only chargeable against the actual 
pertrators of those acts. Common object may be formed on the spur of the moment. P L D 
1959 SC (Pak.) 251. 

The petitioners were convicted and sentenced to 6 months' R.l. on two counts under 
Sections 147 PPC and 323/149, P.P.C. The revision petition came up with inordinate delay 
of over 10 years. The sentence was reduced to imprisonment already undergone by 
petitioners, in circumstances. 1982 P Cr. L J 500. 

Where a member of an unlawful assembly in prosecution of the common object of the 
assembly throws down a man and then causes him bodily hurt, the offence of rioting under 
this section is complete as soon as the man is thrown down by using force. The hurt 
subsequently caused would come under Section 323 or Section 325. 

Th „ armspd convicted under Section 148. The recording of conviction under Section 
147 was held unnecessary. P L D 1959 Lah. 406. 
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Where the common object of the entire assembly was theft, or if assault was separat e 
object of four of the members of the assembly only and was committed by the prosecution of 
that object, it would not under the unlawful assembly riotous. P L D 1952 Dacca 192. 

Sudden quarrel : If a number of persons assembled for gny lawful purpose suddenly 
quarrel without any previous intention or design they do not commit riot’ in the legal sense of 
the word It is, however, not necessary that there should be a common object prior to the 
commencement of the fight. It Is also immaterial that the accused conceived the idea of 
Injuring suddenly after they went to the scene of offence. 

Private defence : Where a party acts in the exercise of the right of private defence, 
there is no riot, and if the accused are able to establish that they acted in the right of private 
defence, the burden of proving that they exceeded it lies upon the prosecution. An assembly 
which has the common object of inflicting hurt upon any other person or body of persons is 
prime facie unlawful. 

Large scale or mammoth rioting : There are five fundamental principles which a Court 
has to observe in cases of 'mammoth rioting': 

(1) Notwithstanding the large number of rioters or of the persons put up in Court for 
rioting, and the consequent difficulty for the prosecution to name the specific are 
acts attributed to each of the accused, the Court must see to it that all the 
ingredients required for unlawful assembly and rioting are strictly proved by the 
prosecution before convicting particular accused person. 

Spectators, wayfarers, etc., attracted to the scene of the rioting by curiosity, should 
not be, by reason of their mere presence at the scene of rioting and with the rioters 
held to be members of the unlawful assembly of rioters. But of course, if they are 
proved to have marched with the rioters for a long distance, when the rioters were 
shouting tell-tale slogans and pelting stones, it will be for them to prove their 
innocence under Article 122 of the Qanun-e-Shahadat Order, 1984 

It will be very unsafe, in the case of such a large mob of rioters to rely on the 
evidence of a single witness speaking to the presence of an accused in that mob for 
convicting him, especially when no overt act of violence, or touting of slogan, or 
organising the mob, or giving orders to it or marching in procession with it or other 
similar thing Is proved against him. In a big riot by hundr^s of oersons it sC 
easy even to mistake one person for another, and to EL&E tZes y real* 

innocent persons, and even to mistake persons seen elsewhere as havino been seen 
there. An ordinary rule of caution and prudence will » *. 6 3S ha In 9 been se 
identified only by one witness and nokprov^ toT' 6 ^ 1 : 6 '^' a " accUsed P 8rs0 " 

££££££527 “T.s.tsr“ 

and the "havenots‘. the greatest a care mu« h ° n ' he divislon ,he " hav8S 
evidence of a particular witness belonainn ° exercised before believing the 
accused of the opposite view. This Drinrinio k° ° ne ° f these factions against an 
there are no overt acts, efc., proved and ? ecomes of special importance when 
speaking to the presence of the accused W ^ there ° nl ^ one or two witnesses 
classes or factions opposed to the accused™*"^ ^ r ' c » ters ’ anc * *bey belong to the 


( 3 ) 


(4) 
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(5) Mere followers in rioting deserve a much more lenient sentence than leaders, who 
mislead them into such violent acts, by emotional appeals, slogans and cries. 

148. Rioting, armed with deadly weapon : Whoever is guilty of rioting, 
being armed with a deadly weapon or with anything which, used as a weapon 
of offence, is likely to cause death, shall be punished with imprisonment of 
either description for a term which may extend to three years, or with fine, or 
with both. 

COMMENTS 

Enhanced punishment is provided if a person is armed with a deadly weapon. 

If one member of an unlawful assembly is armed with a deadly weapon, the other 
members cannot on that account be charged under this section. It is only the actual person so 
armed who can be charged under it. A person cannot be found guilty under this section unless 
he actually has a dangerous weapon in his hands. P L D 1981 S C 286. Only person actually 
armed with deadly weapon can be convicted under Section 148, P.P.C. 1981 P Cr. L J 1277 
(2). Where blunt weapons were used for inflicting injuries on deceased and others, benefit of 
doubt was given to accused in respect of offence under Section 148, P.P.C. P L D 1959 Dacca 
139. 

In a case of free fight, often both sides try to conceal true facts and exaggerate part 
played by their adversary. In such case, each accused would be liable for part played by him. 

P LD 1957 Lah. 1023. 

The presence of the prosecution witness at scene was corroborated by F.I.R. as well as 
other eye-witnesses and his testimony was consistent with the other prosecution witnesses. 
The contention that such witness was marked present at place of his duty in other city was 
nothing unusual for such person to have witnessed crime and attended his work on the same 
day place of work was only 14 miles away from that of occurrence. The statement of such 
witness could be disbelieved, in circumstances. 1983 S C M R 12H. 

The question whether or not a lathi is a deadly weapon is a question of fact to be 
determined on the special circumstances of each case. A lathi is not usually regarded as 
deadly weapon 1968 P Cr. L J 891 unless and until it is used on the head or on some vital 
part of a person. If, however, persons who are not carrying deadly weapon themselves are 
rioting and are found guilty, they can only be found guilty under Section 148 read with Section 
149 because Section 149 constitutes a separate offence of its own. 

Reduction of Sentence : Appeal against conviction with sentence of one year’s R.l. 
conviction not challenged by appellants. High Court in circumstances reducing sentence to 
period already undergone. N L R 1994 Cr. L J 558. 

‘Deadly weapon’ : "Stick" is not deadly weapon. 1968 P Cr. L J 371. 

Rioting, armed with deadly weapon : Accused person cannot be convicted under 
Section 148, P.P.C. unless he is found to be a member of an unlawful assembly using force or 
violence in prosecution of the common object of such assembly. P L D 1996 S C 219. 

The retrial for acquittal was opposed on account of delay. The contention that as some 
witnesses had already resiled and the medical witnesses did not support the prosecution 
version narrated in F.I.R. retrial would be an exercise in futility. Assertion could not be gone 
into at revision stage as proper trial was not held. The trial Court must assess evidence to be 
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produced before it in accordance with law. The prosecution witnesses named in the F.I.R. w 
Available and their evidence and evidence of other prosecution w '^ es ^ s ^ s 9 ,v en up by lhe 
Assistant Public Prosecutor on wrong assumption yet to be rec orded and considered. Th e 
order of acquittal was set aside and retrial was ordered in circumstances. 1983 P Cr. L J 997 

Leave to appeal: Leave to appeal was granted to consider contention that in a criminal 
case a counsel appearing for an accused could not make concession accepting the guilt of the 
accused or withdrawing the appeal against the conviction on the basis of his power of attorney 
and notwithstanding such concession, the Court could proceed to decide the case on merits 
especially when the Court found that the compromise placed before it related to a non- 
compoundable offence. 1995 S C M R 858. 

149. Every member of unlawful assembly guilty of offence 
committed in prosecution of common object : If an offence is committed by 
any member of an unlawful assembly in prosecution of the common object of 
that assembly, or such as the members of that assembly knew to be likely to 
be committed in prosecution of that object, every person who, at the time of 
the committing of that offence, is a member of the same assembly, is guilty of 
that offence. 

COMMENTS 

Scope : This section deals with what is called vicarious liability. Section 149 of the 
Pakistan Penal Code has two parts one dealing with liability for offences which are committed 
prosecution of the common object of the unlawful assembly and the second dealing with 
liability for those offences which the members of the assembly knew to be likely to be 
committed in prosecution of that object. The distinction between two parts of the section 
appears from the following passage: "Once an assembly has become unlawful then all things 
done in the prosecution of the common unlawful object of that assembly are chargeable 
against every member thereof. The liability of every member extends not only to the acts 
intended by all to be done, but also to those offences which are likely to be committed in 
achieving the common object. To attract the constructive liability incurred under Section 149 of 
the Pak'stan Penal Code, it is not necessary to show that the offence committed was identical 

^ e ^ C ° m u mor L° biect ° f the unlawful assembly, nor is it an essential requirement for such 
I.ability that the offence committed must in every case be directly and immediately connected 
with the prosecution of the common object of the unlawful assembly The second Dart of the 
section would directly come into play where the offence was such as the members of the 
assembly knew to be likely to be committed in prosecution of that object When decidinq the 
question of constructive hab.hty it is necessary to consider the effect of both the parts o^ the 
section, the second part being of a wider import than the first Hnwm/ 0r me pans u 

all the members of an unlawful assembly are liable for anTct cnmmfni l qUeSt '° n Wheth * 
them, is a question of fact which has to be determined in relation tn .P 1 tted one or more ° c 
of each case Where the accused formed themselves into an ° P® cu * lar circumstances 
variously armed with takwas, dangs, one of them carrvinn a cn un aw * ul assembly and were 
an assault on the deceased and his companions when thiv ^ ear and < ^ e *'t >era tely launched 
house, causing seventeen injuries to the deceased and fnrt ^ 6re s, Ning in the courtyard of a 
the injuries to the deceased being on his head or the aHinin- '° Ur to bis com Panions, most of 
that his skull bones were fractured. It was held that h'P 9 P arts °* the body with the result 
unlawful assembly formed by the appellants parh "atever the common object of the 
knowledge that death was likely to be caused in an° thei 7 1 mu st be burdened with the 
weapons. The members of the unlawful assemhlv l f ssau " ca rried out with such deadly 
committed in the prosecution of the common obiprt that murder was likely to be 

constructively liable under Section 149, P P c fnrtho J? the assem bly. All the accused were 

,he oHence of murder. P L D 1981 Lah. 1. 
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Application of Section 149 : Prosecution must prove presence and participation of 
each of the accused in unlawful assembly for conviction under Section 149, Penal Code 1994 
S C M R 588. 

For application of Section 149, P.P.C. it is necessary that accused should be a member 
of an unlawful assembly, offence should be committed by him in prosecution of common 
object of that assembly and offence should be of such a nature that the members of the 
unlawful assembly knew the same to be likely to be committed in prosecution of their common 
object 1995 P Cr. L J 2066. 

Ingredients : Following are the important ingredients of the section:- 

(a) unlawful assembly, 

(b) its membership, 

(c) offence committed in prosecution of common object, or 

(d) knowledge of likelihood of the offence being committed ‘likelihood 1 is not the same 
as ‘possibility’. 

Principle of constructive liability : The principle behind the enactment of the section is 
to punish everybody who forms an unlawful assembly to prosecute a common object whether 
he does some overt act any further or not. The reason is that once it is established that certain 
person was one of those who formed an unlawful assembly with a certain object, he becomes 
liable even for the acts done by others. Similar (but not identical) provision is under Section 34 
also but there are certain points of difference which we have already dealt with while dealing 
with Section 34 and they shall be referred to later Here it is enough to be noted that this 
section creates a specific offence and made the members constructively liable for the acts of 
others. The essence of the section lies in sharing the object (as against sharing the common 
intention under Section 34 and forming unlawful assembly in prosecution of that common 
object. The principle underlying the section does not admit the plea that no overt act was done 
by him. Mere membership will devolve liability on to him. 

Section 149, P.P.C. being only an enabling provision and not a substantive offence, 
conviction and sentence of accused thereunder by the Trial Court was misconceived. 
Conviction of only one of the five accused under Section 302, P.P.C. and conviction of the 
remaining four accused under Section 307, P.P.C. without the aid of Section 149, P.P.C. 
showed that neither there was any unlawful assembly nor the accused was a member of such 
assembly and he, therefore, could not be convicted under Section 148, P.P.C. Accused was 
consequently acquitted of both the said charges. P L D 1996 S C 219. 

Section 34 and 149 : The two sections of the Pakistan Penal Code making a person 
vicariously liable for the acts of his companions, which come before Court more frequently 
than others are Sections 34 and 149. The former of these makes each one of the culprits liable 
for the act done if it is established that the act was done in furtherance of the common 
intention of all of them. That section applies to cases in which whatever the number of the 
culprits be they less than five, five or more than five, the prosecution can establish that the 
criminal act was done in furtherance of the common intention of all in which case each one of 
them is punishable as if he had done the act himself. Section 149, on the other hand, does not 
deal with a common intention but applies to an offence committed by any member of an 
unlawful assembly (an assembly of five or more persons, whose common object is one of 
those mentioned in Section 141, P.P.C.) in furtherance of the common object of the assembly. 
Section 149 will apply even if the common intention of the culprits was not to commit the 
offence committed if that offence was committed in order to gain the common object of the 
unlawful assembly. Sections 34 and 149 have some common features, but one difference 
between them is that while Section 34 may apply to a case where the culprits are five, more 
than five or less than five, Section 149 can apply only to cases in which the culprits are five or 
more Another difference is that while Section 34 will apply where the common intention is to 
do an act which was done, the latter section will apply even if there was no common intention 
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to do the act but it was done in furtherance of the common object of the unlawful assemble 
Section 34 applies to cases in which more persons than one intend to do criminal act and 
act is done while Section 149 applies to cases where five or more persons intend to ach^ e 
an object but may not have the intention of doing the particular criminal act which^was done 
by one or more of them for the purpose of achieving the common object If the offence 
committed is such as the companions of the person who commits it knew to be the likely resuit 
of their escapade. Section 149, Pakistan Penal Code will apply and make the persons other 
than the one. who committed the offence, vicariously liable for it. P L D 1959 Lah. 405. 

Section 149, P.P.C. deals with the constructive liability of the members of an unlawfu 
assembly for the offence have been committed by one or more of the members of the 
assembly. P L D 1971 Kar. 68. 

Infliction of solitary fatal injury or firing of effective shot proving fatal not attributed with 
certainty to one of two or more assailants whose participation in attack otherwise established 
by satisfactory evidence. The accused, was entitled to benefit of doubt. Sentence of accused 
was altered from death to imprisonment for life in circumstances. 1968 P Cr. L J 263. 

The names of the accused excepting two were not mentioned in the F.I.R. by the 
informant a boy of 16/17 years old. The informant disclosed names of all the accused ahd 
report was not recorded faithfully or else names of all accused known to witness M claiming to 
be eye-witness of occurrence could not be omitted from being recorded. The witness it was of 
doubtful character for not having produced gun which according to the evidence, he used to 
defend himself against the accused at the time of occurrence and also failed to deny the 
registration of the criminal case against him for stealing cotton of an accused. The conduct of 
the Investigating Officer showed lapses in investigation giving rise to many glaring 
irregularities, such as, time of recording report, sending of dead bodies to mortuary, etc. Word 
in F.I.R. also appeared to have been changed as admitted by the investigating officer himself. 
The gun used in commission of offence belonged to an acquitted accused and no 
corroboratory evidence was available in respect of the statements of the prosecution eye¬ 
witnesses as against the appellants. The accused was connected with the crime by virtue of 
the statement of Arms Expert and recovery of gun was already left off by trial Court and the 
High Court. The appellants could not, in circumstances, with responsibility of committing 

double be saddled ^rder. The was acce P te d ar| d the appellants were acquitted of the 

charge of murders. 1983 S C M R 1211 . H 

In the circumstances where F.I.R was lodged late without any excuse and there were 
only two reliable witnesses while other witnesses did not carry conviction the Court imposed 
conviction only on those accused who were found to be the arti.a irUiorL r»hTr ^Irenes 
brought as accused under Sections 148 and 149 were acquitted P L D 1979 Pesh^ P 

Contention that Single Judge of High Court while pxemicir>„ ~ 
beyond mere vacation of certain findings of fact and recorded Hoar r ® v ' s,onal1 P°we r s ^ t0 
support conversion of finding of "not guilty" into a findino ^ ^ lli !l ? ,n9 i ,f faCt " 
exceeded his jurisdiction. Points discussed by Judge were^mni^c'consequen Y 

Case also was remanded for retrial by Sessions Judge or AddihnnH U Q PO,1ed ^ .Tether 
than one whose judgment set aside in revision. The Judno aie^ ?- na Sessions Judge oth 

should not be influenced by any observation made in his 9 order the tria C °^n 

independent conclusion. The fear in mind of petitioners as 3 d shou ' d come t0 °* 
decided facts one way or other, was without any reasonable nm, .nn PU 2 ne ? ) ud 9 men t 
Judge indicated no conclusive observation having been maH Q Und *if nc ^ odservat ' on °f Sing 
taken into consideration while remaining case for fresh decision 1983 W? t0 V3r '° US a ° 

The trial Court acquitted three out of six accused bv ^ 233 ‘ L th* 

High Court on appeal gave benefit of doubt to one morebenefit of doubt. Tn 
accused confirmed. The eye-witnesses claimed to have identmaHon^ Convict '° n of the two 
raging all around house in question. The contention as to iriontif 3 accusecJ ' n liflbt °*f ,r 
not possible in circumstances of case was without merit Th* ^ ca . t,on of the accused being 
w 1 ne e ye-witness's claim to have seen 


Scanned by CamScanner 



[S. 150] 


Pakistan Penal Code, 1860 


161 


occurrence by concealing themselves at a place which the accused did not see was nothina 
impossible about such claim. The High Court extended maximum benefit of all principles of 
criminal justice to the accused party The High Court applied rule of corroboration because of 
possible adverse interest of the eye-witnesses and after finding strong corroboration 
maintained the conviction of the two and acquitted one. The evidence about recoveries was 
rightly believed The contention was that guns belonged to the other persons and not accused. 
Other persons incidentally were also such for whom appellants could have taken such guns, 
contention was without force. Benefit of doubt having been extended to acquitted accused, 
appellant s claim to extension of such benefit to them was not sustainable. Nothing was 
* or two a PP el| a"*s had joined together in crime in circumstances of case. 1983 

S C M R 46. 

Common object of unlawful assembly : Factors to be taken into consideration. Going 
in a body and attacking the victim not a decisive factor. Two head injuries caused by blunt 
weapon though some of the assailants were armed with deadly weapons. Victim dying two 
days later Assailants not using much force or causing much violence Other Victim, a one year 
old child, accidentally receiving head injury which resulted in his death. Held: In circumstances 
of the case, common object of the assembly was not to commit murder but to cause grievous 
hurt Held: The common object of the unlawful assembly has to be inferred from the 
membership, the weapons used and the nature of the injuries as well as other surrounding 
circumstances. Going in a body cannot be a decisive factor in inferring the common object. 
Many other factors, as mentioned above, have to be taken into consideration. In a given case, 
the prosecution has to prove that the person concerned was not only a member of the 
unlawful assembly at some stage but also shared the common object of the unlawful assembly 
at all the crucial stages. 1995 PSC (Crl.) 415 (a). 

Member of unlawful assembly : Proof of specific overt act not necessary. Sufficient if it 
is proved that the accused persons shared the common objects of the unlawful assembly and 
in furtherance of those common objects some members of that unlawful assembly committed 
offences attributed to them. Tendency to rope in innocent persons due to party factions should 
be kept in mind. 1996 PSC (Crl.) 873. 

Person retiring from fight has no further common object with those continuing it: 

A large body of men belonging to one faction waylaid another body of men belonging to a 
second faction, and a fight ensued, in the course of which a member of the first-mentioned 
faction, wounded, and retired to the side of the road, taking no further active part in the affray. 
After his retirement, a member of the second faction was killed. It was held that the wounded 
man had ceased to be a member of the unlawful assembly when he retired wounded and that 
he could not, under this section, be made liable for the subsequent murder. P L D 1968 S C 
372. 

150. Hiring, or conniving at hiring, of persons to join unlawful 
assembly : Whoever hires or engages, or employs, or promotes, or connives 
at the hiring engagement or employment of any person to join or become a 
member of any unlawful assembly, shall be punishable as a member of such 
unlawful assembly, and for any offence which may be committed by any such 
person as a member of such unlawful assembly in pursuance of such hiring, 
engagement or employment; in the same manner as if he had been a member 
of such unlawful assembly, or himself had committed such offence. 

COMMENTS 

Scope : This section seeks to punish a person who hires, engages or employs or 
connives at the hiring, engagement or employment of any person to join an unlawful assembly. 

• he word "hiring" means engaging for a stipulated reward; while the word "engaging" means 
employing for a definite purpose. To promote is to render active support and assistance; 
while "conniving" is to close one’s eyes to a fault. 
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in the case of connivance, It should be shown (a) that Abound to 

prevent the hiring; (b) that he was physically able to prevent It, and (c) that he did not pr«r/e r ,» 
it, or do all that lay In his power towards preventing it. 

151. Knowingly Joining or continuing In assembly of five or more 
persons after it has commanded to disperse : Whoever knowingly joins or 
continues in any assembly of five or more persons likely to cause a 
disturbance of the public peace, after such assembly has been lawfully 
commanded to disperse, shall be punished with imprisonment of either 
description for a term which may extend to six months or with fine, or with 
both. 

Explanation : If the assembly is an unlawful assembly within the meaning 
of Section 141, the offender will be punished under Section 145. 


COMMENTS 

Object : This section punishes the person who - 

(1) knowingly joins or continues; 

(2) in any assembly of five or more persons; 


(3) likely to cause a disturbance of public peace; 

(4) after such assembly has been lawfully commanded to disperse. 

This section is different from Section 145 which provides for the punishment of a person 
who joins or continues in an unlawful assembly knowing it has been commanded to disperse 
The assembly' under this section need not be an ‘unlawful assembly'. It must only be an 
assembly likely to cause a disturbance of the public peace. The section does not apply to 
cases in which the assembly is unlawful from its inception or has became so before the 
command for dispersal is given. 

152. Assaulting to obstructing public servant when suppressing 

riot, etc. : Whoever assaults or threatens to assault, or obstructs or attempts 
to obstruct a public servant in the discharge of his duty as such public servant, 
in endeavouring to disperse an unlawful assembly, or to suppress a riot or 
affray, or uses, or threatens, or attempts to use criminal force to such public 
servant, shall be punished with imprisonment of either description for a term 
which may extend to three years or with fine, or with both. 

COMMENTS 

A person assaulting or obstructing a public servant, or threatening to assault or obstruct 

< him when he is endeavouring to disperse an unlawful assembly, is liable to be punished und0 f 
this section. The section is intended to prevent the use of force on a public servant in order to 
obstruct him from discharging his duty. 

153. Wantonly giving provocation with intent to cause riot—if rioting 
be committed; if not committed : Whoever malignantly, or wantonly, W 
doing anything which is illegal, gives provocation to any person intending ° r 
knowing it to be likely that such provocation will cause the offence of rioting be , 
committed, shall, if the offence of rioting be committed in conseauence of 
such provocation, be punished with imprisonment of either desrrintion for 3 
term which may extend to one year, or with fine, or with both- and if the 
offence of rioting be not committed, with imprisonment of either desertion f° r 
a term which may extend to six months, or with fine or with both P 


V 
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COMMENTS 

•maliciousvTnd^mSantl^ ° f 9eneral malice Accordin g to Webster the adverbs 
expression of hatred a 9 nd ill will tn ^ ynoi ]y mou S' Malice is not, as in ordinary speech, only an 
without just cause or excuse 4 B & C 2 4 d 7 WldUal ' bul means an unlaw,ul act done Intentionally 

This worcTqives to^he th . OU9h ! lesslv ' w ' lhout regard for right or consequences. 

comprehensive scoolth™1" ! his sec,ion a ,ar 'arger. vaguer and more 

'I T ' plled by ,he word 'malignantly' standing alone. It 
occurs tnis section, while the word malignantly' occurs once again in Section 270 

the acTmav have hpon'«£L* 1 ° W w?' wan,on ' how ever undesirable, however to be deplored 
Lno pSon o?lawwhchwo^ ^Lmt"" c , ommined under,his sec,ion Where there 
that the act of persons SmaJSintf k " n9 ° f 3 C ? W an of,ence ' '• is impossible to hold 
wanton and once which is deplorable 1952 CrLJ 449 " ' 6931 3Ct ' al,hou9h * may have been 

illegal by doing which' RtaSiSJn'Kr' requil , es ,hatthe offender should do something 
.0 be likely <ha?a ri™^ *° a " y P"*>" intending or knowing 8 

intention o*knowledge*that*ls HyC' Sh ° Uld have baen 9 iva " *«• «■» 

=5S=5==.===si 

i 

uibmissea in limine in circumstances. 1995 PCr. LJ 874 (b). H v^uurt was 

etc.: Wffoever,-- Prornotin9 enmi, V between different groups, 


(a) 


(t>) 


by words, either spoken or written, or by sians or bv vkihip 

□ e rnmnfp tatl0ns >° r otherwise - promotes or incites, ’or attempts^o 
promote or incite, on grounds of religion race Dlace nf hnth 

residence, language, caste or common^ or a % other arornri 
whatsoever disharmony or feelings of enmity hatred or 9 m JJm 

Ssr.tssnassr »*fJS , «SwS’S 


commits, or incites any other person to commit any act which k 
?a? U | dl p ia t0 the maintenan ce of harmony between different reliaiouq 

S & a s 9 o e ns 0 [defi ar ° Ups ° r castes ofcommSor an y 

"» SCffiSSSESer**™ a " 3 

(c) organizes, or incites any other nprcnn ~ 
movement, drill or other 


Sec 153-A subs, by Criminal Law (Amendment) Act, VI of 1973 , s 2 
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in anv such activity shall use or be trained to use criminal force & 
violence or knowing it to be likely that the participants in any such 
activity will use or be trained to use criminal force or violence or 
participates, or incites any other person to participate, in any such 
activity intending to use or be trained to use criminal force or violence 
or knowing it to be likely that the participants in any such activity wii 
use or be trained to use criminal force or violence, against any 
religious, racial, language or regional group or caste of community or 
any group of persons identifiable as such on any ground whatsoever 
and any such activity for any reason whatsoever cause or is likely to 
cause fear or alarm or a feeling of insecurity amongst members of 
such religious, racial, language or regional group or caste or 
community, 

shall be punished with imprisonment for a term which may extend to five years 

and with fine. 


n iiv 


Explanation : It does not amount to an offence within the meaning of this 
section to point out, without malicious intention and with an honest view to 
their removal, matters which are producing, or have a tendency to produce, 
feelings of enmity or hatred between different religious, racial, language or 
regional groups or castes or communities]. 

COMMENTS 

Scope : This section has been reconstituted so as to make its scope much larger 
Before amendment this section punished promoting or attempting to promote feelings of 
enmity or hatred between different classes of citizens. The section as it stands after 
amendment, in addition to the above also makes punishable promoting ill-will between 
different religious, racial, language or regional groups or castes or common units. It also 
makes punishable acts prejudicial to maintenance of harmony between such groups, using 
criminal force or violence against any such group or causing alarm, fear or sense of insecurity 
among various groups of citizens. 

This section punishes for-- 

(1) promoting, inciting or attempting to promote or inciting; 
disharmony, or feelings of enmity or hatred or ill-will; 

between different religious, racial, language regional groups or castes * 
communities, 

by words either spoken or written or by signs or by visible representation 
otherwise; H 

.. grounds of religion, race, place of birth, residence, language caste or communW 
or on any other grounds; or ® ' 

(?.) any act prejudicial to the maintenance of harmony between different groups 3 

r n pubiic , .ranqu h imy S bee " made ab0Ve ' which disturbs or fsTkely W dist** 

,3 > ft-g*. -y exercise, movement. dr« J 

be trained to use criminal force or violenre P nr t m ^ SUch act,vi,y sha .g? tf* 
participants in any such activity will use nr h t° r k,,owln 9 11 to be likely ttiat fl5 t 

y WIH use or be Gained to use criminal force aQ 




(a) 

(ft) 

(c) 


(d) on 
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any religious, racial, language or regional groups or caste or community to cause 
fear or alarm or a feeling of insecurity amongst members of such religious, racial 
language or regional group or caste or community. 

A Hindu who ridicules the Holy Prophet Muhammad not out of any eccentricity but in 
the prosecution of a propaganda started by a class of persons who are not Muslims promotes 
16 feelings of enmity and hatred between Hindus and Muslims and is liable to punishment 
under this section A I R 1674 Luck. 694. 

Section 153-A, P.P.C. deals with different "classes" of people and not with different 
sects Primary purpose, for a book to fall within mischief of Section 295-A, P P C. must be to 
outrage maliciously feelings of a particular class. Book containing objectionable reading 
injuring feelings of Muslims in general" but not falling either under Section 153-A or Section 
295. P P C. does not fall within mischief of either section. Publisher offering to delete passages 
appearing to Court to be offensive the Court point out such passages keeping in view the 
necessity of preserving research value of such book. P L D 1962 Lah. 850. 

The words promotes or attempts to promote feelings of enmity" are to be read as 
connoting a successful or unsuccessful attempt to promote feelings of enmity. It must be the 
purpose or part of the purpose of the accused to promote such feelings, and, if it is no part of 
the purpose the mere circumstance that there may be a tendency is not sufficient. 

Classes : To bring any body of persons within the description of a ‘class’ of citizens of 
Pakistan, the body of persons must possess a certain degree of importance numerically, and 
must be ascertained with certainty and distinguished from any other class. Every group of 
persons cannot be designated as a class. A I R 1940 Bom. 379. 

Inducing students, etc., take part in political 

activity : Whoever by words, either spoken or written, or by signs, or by visible 
representations, or otherwise, induce or attempts to induce any student, or 
any class of students, or any institution interested in or connected with 
students, to take part in any political activity which disturbs or undermines, or 
is likely to disturb or undermine, the public order shall be punished with 
imprisonment which may extend to two years or with fine or with both]. 

154. Owner or occupier of land on which an unlawful assembly is 
held : Whenever any unlawful assembly or riot takes place, the owner or 
occupier of the land upon which such unlawful assembly is held, or such riot is 
committed, and any person having or claiming an interest in such land, shall 
be punishable with fine not exceeding one thousand rupees, if he or his agent 
or manager, knowing that such offence is being or has been committed, or 
having reason to believe it is likely to be committed, do not give the earliest 
ootice thereof in his or their power to the principal officer at the nearest police 
station, and do not, in the case of his or their having reason to believe that it 
w as about to be committed, use all lawful means in his or their power to 
Prevent it and, in the event of its taking place, do not use all lawful means in his 
0r their power to disperse or suppress the riot or unlawful assembly. 


1 Sec. 153-B subs, by Criminal Law (Amendment) Act, VI of 1973, S. 2. 
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COMMENTS 

section 45 o. the Criminal oHhe ma^emem Sh£?K 

Magistrate, or OHicer Incharge o. ajollce Staten 

TOs s“ ™kes rb y re P a°ch S of thlsXy an oWenceTcon.emplates three different breaches 
of duties as follows 

(1) omission to give notice; 

(2) abstention from preventing; 

(3) negligence to suppress. 

In the place the section states that the owner of the land, on which a riot or unlawful 
assembly is committed or held, becomes punishable, if he or his agent or 
that such offence is being committed, or has been committed or having reason to believe that 
it is likely to be committed, does not give the earliest notice thereof in his or their power at the 
nearest Police Station. The second provision makes it punishable on the part of the owner or 
his agent or manager, if he or they, having reason to believe that a riot was about to be 
committed, do not use all lawful means in his or their power to prevent it. The third imposes the 
same penalty, if in the event of a riot taking place he or they do not use all lawful means in his 
or their power to disperse or suppress the riot or unlawful assembly. 

155. Liability of person for whose benefit riot is 
committed : Whenever a riot is committed for the benefit or on behalf of any 
person who is the owner or occupier of any land respecting which such riot 
takes place or who claims any interest in such land, or in the subject of any 
dispute which gave rise to the riot, or who has accepted or derived any benefit 
therefrom, such person shall be punishable with fine, if he or his agent or 
manager, having reason to believe that such riot was likely to be committed or 
that the unlawful assembly by which such riot was committed was likely to be 
held, shall not respectively use all lawful means in his or their power .to prevent 
such assembly or riot from taking place, and for suppressing and dispersing 
the same. 


Under the preceding section the owner of land is punishable for the taking place of an 
unlawful assembly or riot on his land. This section requires that the unlawful assembly or riot 
should take place in the interest of the owner or any person claiming interest in the land. The 
section, therefore, imposes unlimited fine. The preceding section referred to an unlawful 
assembly as well as a riot; this section refers to riot only. 

The principle on which this and the following sections proceed is to subject to fine all 
persons in whose interest a riot is committed and the agents of such persons, unless it can be 
shown that they did what they lawfully could do to prevent the offence. 


COMMENTS 


156. Liability of agent of owner or occupier for whose benefit riot is 
committed : Whenever a riot is committed for the benefit or on behalf of a n V 
person who is the owner or occupier of any land respecting which such riot 
takes place, or who claims any interest in such land, or in the subject of a n V 

dispute which give rise to the riot, or who has accepted or derived any ben^ 1 
therefrom, 
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the agent or manager of such person shall be punishable with fine, if 
such agent or manager, having reason to believe that such riot was likely to be 
committed, or that the unlawful assembly by which such riot was committed 
was likely to be held, shall not use all lawful means in his power to prevent 

such riot or assembly from taking place and for suppressing and dispersing 
the same. 


COMMENTS 


o 


Scope : To constitute an offence under this section, it must be shown by legal evidence: 
(1) that a riot was committed; 


iwn Dy legal evia 


( 2 ) that the riot, committed, was committed for the benefit of the accused; and 

(3) that the accused had reason to believe that a riot was likely to be committed. 


This last fact can seldom be proved by direct evidence and can be inferred only from 
the circumstances. As such it is incumbent upon those who are entrusted with the exercise of 
these powers not to act-upon inferences or suspicion but upon evidence. 

157. Harbouring persons hired for an unlawful assembly: Whoever 
harbours, receives or assembles, in any house or premises in his occupation 
or charge, or under his control any persons knowing that such persons have 
been hired, engaged or employed, or are about to be hired, engaged or 
employed, to join or become members of an unlawful assembly, shall be 
punished with imprisonment of either description for a # term which may extend 
to six months, or with fine, or with both. 

COMMENTS 

Object : This section, as compared with Section 150 is of a wider application. It 
provides for an occurrence that may happen and makes the harbouring, receiving or 
assembling, of persons who are likely to be engaged in any unlawful assembly, an offence. It 
contemplates the imminence of an unlawful assembly and the proof of facts which in law 
would go to constitute an unlawful assembly. It refers to some unlawful assembly in the future 
and provides for an occurrence which may happen not which has happened An act of 
harbouring a person, with the knowledge that, in some time past, he had joined or was likely to 
have been a member of an unlawful assembly is not an offence under this section. 

158. Being hired to take part in an unlawful assembly or 
riot : Whoever is engaged or hired, or offers or attempts to be hired or 
engaged, to do or assist in doing any of the acts specified in Section 141, shall 
be punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both, 


or to go armed : and whoever, being so engaged or aforesaid, goes 
armed, or engages or offers to go armed, with any deadly weapon or with 
anything which used as a weapon of offence is likely to cause death, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 
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COMMENTS 

Scope : This section is intended to punish those persons who hire themselves out as 
members of an unlawful assembly or assist any such members. It is divided into two parts 
Higher penalty is awarded where the accused is armed with a deadly weapon. 

159. Affray : When two or more persons, by fighting in a public place, 
disturb the public peace, they are said to "commit an affray . 

160. Punishment for committing affray : Whoever commits an affray, 
shall be punished with imprisonment of either description for a term which may 
extend to one month, or with fine which may extend to one hundred rupees, or 
with both. 


COMMENTS 


nil 




An affray is the fighting of two or more persons in a public place to the terror of the 
public. It is an offence against the public peace since it causes, public alarm. Mere use of 
quarrelsome or threatening words however do not amount to an affray. 1 Hawk, S. 2. 

‘Two or more persons’ : An affray requires two sides fighting, passive submission by 
one party to a beating by the other will not do. P L D 1959 Lah. 1018. Nor will mere howling in 
pain do. An answering challenge or war cry or even an active non-violent resistance might do. 
Where a person does not resist back violently or non-violently when he is beaten by others, the 
latter cannot be convicted under this section. 

‘Public place’ : A public place is one where the public go, no matter whether they have 
a right to go or not. .. Many shows are exhibited to the public on private property, yet they are 
frequented by the public-the public go there. Railway platforms, theatre halls, open spaces 
resorted to by the public for recreation, amusements, etc., open field with no compound wall 
an omnibus, a railway platform, public urinal, a goodsyard of a Railway Station an unfenced 
compound, and harbour premises are public places. If people gather as a matter of right in a 
particular place it may become a public place but it will not necessarily become a thoroughfare 
unless used as a passage for people to pass through. It has to be established that the site is 
actually used as a path by the members of the public. 1950 Cal. L R 584 

But a private chabutra adjoining a public thoroughfare, a Railway Station and platform at 
a time when no train is due except a goods train and a private garden, are not public places. 

Disturbance of public peace : It is essential that there must be a disturbance of the 
public peace. The offence under this section postulates the commission of adehnSe assault or 

Ss°noS. M6re qUa 9 " n 3 S ' reet ° Ver of 

committecnn a p^ivate^pla'ce’and'does^nofrequire'hve 5 or’more p^'rsons^th^s* 
least five persons, and can be committed in a private place ^ sons, the latter requ 


assault 


Affray and assault-Distinction : An affray must he ^ „ hut 

t may take place anywhere. An affray is regarded as nffen tt6d '- n 3 publlc £ aC JL,ce 
,—i* y Pacciwo qi ea as offence aaainst the Dublic pea c f 


but assault against an individual. Passive submission to heatinnh v lue ^e public P eaC p 

1959 Lah. 1018. eat,ng by one s,de not affray. P L u 
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CHAPTER IX 

OF OFFENCES BY OR RELATING 
TO PUBLIC SERVANTS 

This Chapter deals with two classes of offences, of which one can be committed by 
public servants alone, and the other comprises offences which relate to public servants though 
they are not committed by them. 

The fact that transgression by a public servant may always be punished by dismissal 
from the public service explains the comparative leniency of some of the punishment provided 
by this Chapter and the absence of any notice of certain malpractices. 

161. Public servant taking gratification other than legal 
remuneration in respect to an official act : Whoever, being or expecting to 
be a public servant, accepts or obtains, or agrees to accept, or attempts to 
obtain from any person, for himself or for any other person, any gratification 
whatever, other than legal remuneration, as a motive or reward for doing or 
forbearing to do any official act or for showing or forbearing to show, in the 
exercise of his official functions, favour or disfavour to any person, or for 
rendering or attempting to render any service or disservice to any person, with 
the Federal, or any Provincial Government or Legislature or with any public 
servant, as such, shall be punished with imprisonment of either description for 
a term which may extend to three years or with fine or with both. 

Explanation: "Expecting to be a public servant" : If a person not 
expecting to be in office obtains a gratification by deceiving others into a belief 
that he is about to be in office, and that he will then serve them, he may be 
guilty of cheating, but he is not guilty of the offence defined in this section. 

"Gratification" : The word "gratification" is not restricted to pecuniary 
gratifications, or to gratifications estimable in money. 

"Legal remuneration" : The words "legal remuneration" are not 
restricted to remuneration which a public servant can lav/fully demand, but 
include all remuneration which he is permitted by the authority by which he is 
employed, to accept. 

"A motive or reward for doing" : A person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for doing 
what he has done, comes within these words. 

1 [‘Public servant’ : In this section and in Sections 162, 163, 164, 165, 
166, 167 168, 169 and 409, ‘public servant’ includes an employee of any 
corporation or other body or organisation set up, controlled or administered 
by. or under the authority of, the Federal Government.] 

Illustrations 

(a) A, a munsif. obtains from Z, a banker, a situation in Z's bank for A's brother, as a 
reward to A for deciding a case in favour of Z. A has committed the offence defined in this 
section 


1 Added by the Prevention of Corruption Laws (Amendment) Act, XIII of 1977, S. 2 and Sch. 
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(b) A, holding the office of Consul at the Court of a Foreign Power accepts a lakh M 
rupees from the Minister of that Power. It does not appear, that A accepted this sum as a 
motive or reward for doing or forbearing to do any particular official act, or for rendering or 
attempting to render any particular service to that Power with the Government of Pakistan But 
it does appear that A accepted the sum as a motive or reward for generally showing favour in 
the exercise of his official functions to that Power. A has committed the offence defined in this 
section. 

(c) A, a public servant, induces Z erroneously to believe that A's influence with the 
Government has obtained a title for Z and thus induces Z to give A money as a reward for this 
service. A has committed the offence defined in this section. 

COMMENTS 

Scope : This section retakes to the offence of what is popularly known as bribery. This 
section provides for the punishment of a public servant taking, agreeing or attempting to take, 
a bribe. The fact that the public servant is functus officio when money is offered to him as a 
bribe would not, by itself and as a matter of law, be sufficient to negative the offence under this 
section and this circumstance is not sufficient to entitle the accused to an acquittal. P L D 
1960 Pesh. 41. However, such fact may have, in any particular case, in important bearing on 
the question whether the gratification offered or accepted was intended to be or was believed 
or held out to be for an official act. To constitute an offence under this section, it is not 
necessary that the public servant must be capable of doing favour. P L D 1959 Pesh. 166. 

A charge under this section may be lightly made but is difficult to establish, as direct 
evidence in most cases is meagre and of a tainted nature. These considerations cannot, 
however, be suffered to relieve the prosecution of any part of the burden which rests upon it to 
establish the charge beyond reasonable doubt. If after everything that can legitimately be 
considered has been given its due weight, room still exists for taking the view that however 
strong the suspicion raised against the accused every reasonable possibility of innocence has 
not been excluded, he is entitled to an acquittal. 

Public servant : A person who de facto, though wrongly, discharges the duties of an 
office through which he apparently figures as a public servant, may be tried for setting a bribe. 
A public servant who has gone on leave does not cease to be a public servant A I R 1917 All. 
81. 

‘Obtains or attempts to obtain or agrees to accept’ : A mere askino is sufficient to 
constitute an attempt It is not necessary for the prosecution to show how the illegal 

^S°h n afrwarob.aine e d manded " S ° l0 " 3 M * «" * clearly established by 

annoyed rakSng^agLtrates^muchaVu^exaggwate'hlsrSe in'receMn 5 "°* T h ’e°aS 

conduct of such accused in his refusal to accompany rakfln " Subsequehj 

before Magistrate, cannot be taken advantage of by accused so as S .’a re !: ord S,a, Sv 
of members of raiding party. Prosecution witnesses indudino MalL a . St d ,° ubt 0n Cr6 niLs 
against accused, giving a version totally different from that nf a 9 'strate. bavln ^ n0 an „ of 
prosecution accepted by Courts below that complaint hart h OQ n CUSe ^ and sucb v/er ^°r 1 ive 
other accused. Such explanation given at trial a merp m< ? tlvated t0 false inV ° n w 

prosecution witnesses. No reasons, were to Interfere with 0U ^ * and not P ut 1 j ^ 
Courts and accused accepting tainted monev havinn assessment of evidence made oy 
convicted PLD 1981 SC 102. y navin 9 b een caught red-handed rightly 

Gratification and legal remuneration : ‘GratUi^i , . < 

appetite and all honorary distinctions. Even where thp catlon inc *udes all gratifications 0 
order to secure the Government contract the naw™ Y ment Paid is in the nature Dastun n 
section. 27 Cr. L J 872. ' e P a V m ent comes within the mischief of this 
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The word gratification’ has been defined to be not only pecuniary gratification or to 
gratifications estimable in money. It means any kind or even service may come within the term 
‘gratification . The words 'legal remuneration' are not restricted to remuneration which a public 
servant can lawfully demand, but this term include all remuneration which he is permitted by 
the authority by which he is employed. When the money was not recovered from the person of 
the person but was lying on the ground and witnesses differed in their version benefit of doubt 
was given to the accused P L J 1982 Cr. C 185. The accused was convicted for accepting 
bribe Since the complainant did not support the prosecution he was declared hostile. Except 
the raiding Magistrate, no other member of the raiding party was examined. Deposition of the 
Magistrate was held to be incomplete and not making out complete picture constituting 
offence beyond doubt in the circumstances, it was held that the prosecution failed to establish 
its case P L J 1982 Cr. C. 15. 

Accused, a Revenue Patwari, received the illegal gratification for supplying copy of 
Jamabandi to the complainant. The case was pending against the accused for last nearly 
seven years. Sentence was rendered to period already undergone, in circumstance. 1982 
P Cr. L J 208. 

Motive or reward : Bribe must be obtained as a "motive or reward". The words will not 
allow a public servant to justify his acceptance of gift or bribe by urging that the order passed 
by him was nevertheless a just one and against the very person from whom he had received 
the bribe. When a bribe has been given it is immaterial to inquire what effect, if any, the bribe 
had on the mind of the receiver. If a person accepts money as a motive or reward for an act 
which cannot be said to be an official act, he is not guilty under this section. 1952 Cr. L J 
1118. 

Bribe-giver is an interested witness. Conviction based on testimony of bribe-giver alone 
in absence of any uninterested corroborative evidence is not safe 1977 P Cr. L J 256. 

Scheduled Oflicers : Ocular evidence regarding presence of the witnesses at the time 
of demand or actual payment of the bribe was contradictory. Question of inducement of the 
accused to the complainant for entering or cancellation of the mutation in the attending 
circumstances could not arise. Neither any raid was conducted nor any recovery was effected. 
Matter was reported to the police with a delay of one year and the witnesses were collaterals. 
Accused being a public servant charged with the offence falling in the category of "Scheduled 
Offences" under the Punjab Anti-Corruption Establishment Rules, 1985 framed under Section 6 
of the Anti-Corruption Establishment Ordinance, 1961, case against him could not have been 
registered by the local police. Accused was acquitted accordingly on merits as well as on law. 
1998 P Cr. L J 64. 

Official act : It means an act or omission in connection with official functions. The 
expression "official act" should be given in the context. Section 161, the widest meaning which 
the words will carry. A Telegraphs official undertaking to destroy the original telegram before 
the due date in return for receipt for money is covered by the expression. P L D 1950 S C 50. 

Accused though was not capable of demolishing a certain structure yet was an official 
of Municipal Corporation charged with duties of like authority. Acceptance of illegal 
gratification by such official on assuring complainant of his capability to demolish the structure 
if latter paid him a particular amount is sufficient to constitute offence. Real power in accused 
to render such service and complainant's belief in that regard is not necessary. 1975 S C M R 
457. 

Who is an accomplice : The mere presence of a person on the occasion of the giving 
of bribe and his omission to promptly inform the authorities, do not constitute him an 
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accomplice, unless it can be shown that he somehow co-operated in the payment of the bribe, 
or was instrumental in the negotiations for the payment. AIR 1919 Lah. 284. 

Abetment, what amounts to : A person offering a public servant an illegal gratification 
for any of the purposes stated in the section is liable for abetment of an offence under this 
section If the bribe is accepted, the public servant is punishable under Section 161 and the 
giver of the bribe under that section read with Section 109. If the bribe is not accepted, the 
public servant commits no offence, but the person who offers the bribe is still punishable under 
Section 161 read with Section 116. 


<3 


Benefit when available to accused : Principle that benefit should go to an accused 
where conversation at the time of passing on the bribe money to accused is not overheard by 
the raiding Magistrate is not a principle of law, but is only a rule of prudence and caution and is 
not of universal applicability. Said principle is attracted only in rare cases like where an 
accused candidly admits receipt of money at the outset and claims bona tides which are, as 
the onus shifts on to him under the law, shown to exist with reasonable elements of certainty 
conduct of accused is thus very relevant in such cases. 1995 PCr. LJ 1 (a). 

Prevention of Corruption Act, 1947 : This enactment generally deals with various 
misconducts of public servants. This Act also makes bribery an offence, Section 5 (1). clauses 
(a) and (b) of this Act are aggravated forms of Sections 161 and 162 of the Penal Code. In 
order to bring the charge home to the accused under the Prevention of Corruption Act it is 
necessary that the public servant while misconducting himself should have done so in the 
discharge of his duty. This section of the Act does not repeal Section 161 or 162 of the Penal 
Code Both can co-exist together. 

Raid was organised by Anti-Corruption Establishment under supervision of area 
Magistrate and tainted money was recovered from accused's possession. Tainted money 
having been recovered from accused, onus thereafter shifted upon him to explain how he 
received it 1977 S C M R 503. 

Currency notes, their numbers, noted by anti-Corruption Staff was passed on to 
accused official and recovered from his possession by raiding party inclusive of a Magistrate. 
Police Inspector and Magistrate not being in uniform and being dressed like ordinary persons, 
accused s contention that he could not receive bribe in their presence nor was sustainable. 
Non production of witnesses of locality is not fatal to prosecution case and witnesses of 
locality seldom are taken up in raid cases, fact of prosecution witnesses being interested in 
success of raid No pointer to their being ipso facto interested in involving innocent persons 
Accused refusing to make a statement before raiding Magistrate and choosing to do it only 
towards end of cases. Accused’s explanation regarding receipt of money was not acceptable 
being just an afterthought. P L D 1977 Lah. 899. 


After the passing of the Prevention of Corruption Act, 1947, no Court can take 
cogni7ance of an offence under this section without the sanction of competent authority. 

Fact that raiding Magistrate and accompanying Police Officer had not seen passing of 
bribe money or had not heard conversation between complainant and accused would become 
insignificant when all P Ws. haven hat ta,nted money was recovered from possession 
of accused and this fact is also admitted by accused N L R 1996 Criminal 270 (a). 

Where a Patwari demanded Rs. 20 for doing a copy of the Khatauni and was caught 
.^ handed by the raiding party a Ing recovered two ten-rupee notes of which the numbers 
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were noted and were handed over to the complainant for giving the same to appellant Patwari. 
After completing the usual investigation the case was tried by Additional District 
Magistrate/Anti-Corruption Special Judge. The evidence supported the prosecution case and 
the appellant was convicted The currency notes procured in recovery were the same as 
supplied to the complainant for trapping the appellant The appellant could not establish 
enmity with the witness. In the circumstances it was held that there was no error of law in 
concurrent findings of two Courts below The appeal was dismissed 1980 S C M R 3 . The 
petitioner demanded Rs 1,000 for the release of the complainant Rs 500 were paid 
whereupon the complainant was released The complainant was to pay the balance of Rs 500 
a few days later, but before paying it, he reported the matter to Anti-Corruption Organization 
and raid was arranged. The petitioner alongwith another came to the appointed point where 
the marked currency notes were handed over to him The witnesses who appeared on behalf 
of the prosecution fully supported the prosecution and also members of the raiding party 
corroborated except one witness who was the mushir of the marked notes The trial Court as 
well as the appellate Court held that the evidence produced was sufficient to prove the 
petitioner's guilt and the only question which required consideration was to find out any error 
of law in the concurrent findings of two lower Courts It was held that the appellant’s presence 
at appointed time in the house of the complainant and the recovery of marked currency notes 
was sufficient to establish the guilt of the accused Another plea raised by the Counsel of the 
appellant that petitioner's conviction was bad because he has been prosecuted without 
obtaining the appropriate Government sanction It was held that as the plea had not been 
raised in the Courts below it was not tit to be examined at the appellate stage 1980 S C M R 3. 
The petitioner a Line Superintendent, Electricity, WAPDA demanded and accepted Rs 1,500 
as illegal gratification for showing favour to one Waris Khan for installation of electric 
connection On complaint a raid was arranged and Rs 1,500 paid by K as illegal gratification to 
the Line Superintendent were recovered from the possession of the petitioner The petitioner 
admitted the recovery of Rs. 1.506 but pleaded that the said amount was given to him by K as 
friendly loan He could not produce any witness in support of his contention The Special 
Judge convicted the petitioner observing "the statement of K complainant who is not proved to 
have any grudge or unduly biased against the accused is quite consistent and supports the 

case of the prosecution.and the mere fact that some of the witnesses have stated that 

they did not hear the conversation that took place between the accused and the complainant 
does not affect the prosecution case to any material extent which otherwise stands proved In 
trap it is somewhat quite impossible that the conversation that takes place between the 
accused and the witness is heard by other members of the raiding party who remain within 
hearing distance" On re appraisal of the evidence the learned Single Judge in the High Court 
was convinced in view of the newly constructed house the complainant approached the 
accused and thus his alteration that he had paid Rs 1.500 as illegal gratification was correct. It 
was held that since charge under Section 161. P P C was based on very cogent evidence 
produced by the prosecution, the defence plea that the accused was acquitted on the charge 
under Section 5 (2) of the Prevention of Corruption Act. 1947 is irrelevant 1981 S C M R 871; 
P L J 1982 S C 684. 

The raid was not conducted under supervision of Magistrate and conversation between 
complainant and accused which proceeded while passing of tainted money not heard by 
Police Inspector Reasonable possibility of defence version being true was not ruled out 
Testimony of complainant that tainted currency notes were given to accused as illegal 
,,, ^titication was uncorroborated Prosecution, was failed to prove its case beyond reasonable 
'o ibl Accused was given benefit of doubt and was acquitted 1984 P Cr. L J 3181. 
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Where occular testimony amply corroborated and prosecution case established both on 
point of demand of bribe and seizure of currency notes from petitioner. The conviction was 
maintained 1982SCMR154. 

Burden of proof : Burden of proof on prosecution in such cases is very light to 
establish the guilt of the accused and on the recovery of tainted money from the accused onus 
shifts upon him to explain how he had received the said money. If the accused gives a 
plausible explanation he would be entitled to acquittal, but if such explanation is unsatisfactory, 
unconvincing and absurd it would be presumed that he had received the money as illegal 
gratification P L D 1996 Lah. 17 (b). o 

Onus : Under the law there is a presumption that when money has been actually 
passed to a public servant there is an onus on him to establish that It was not for an illegitimate 
purpose Even then, if there is a doubt on the case as a whole the benefit of that doubt must be 
given to the accused persons in the present case, however, that question does not really arise 
Before the presumption can arise the prosecution must establish that the money in fact was 
passed and the doubts are such as Court consistently establish that the money was passed at 
all In these circumstances it is obviously impossible to sustain the conviction. 1974 P Cr. L J 
Note 59 at p. 38. 

Maxim "Namo debet esse judex in properia causa " (no man shall be a judge in his own 
cause) is one of cardinal principles of natural justice. Petitioners were tried and convicted by a 
Court presided over by an officer, such officer accompanying raiding party and in fact 
instrumental in raid and arrest of petitioners. Serious and material error in proceedings, was 
held to have been occasioned and conviction and sentence were liable to be set aside. The 
appearance of bias is as seriously regarded by supervising Court a$ actual bias. Judge 
appearing to have or having a bias may have most excellent and upright motives and may not 
in fact allow his judicial discretion to be impaired in any way by such vitiating interest Court 
will, nevertheless, find breach of natural justice since justice should not only be done but 
should manifestly and undoubtedly be seen to be done. P L D 1979 Lah. 284 

Leave to appeal : Leave to appeal was granted by Supreme Court to consider whether 
the accused could be tried jointly with his co-accused from whom "Charas" was allegedly 
recovered, for the offence of offering bribe on a different date, and whether the offence of 
offering bribe could be said to have been committed in the course of the same transaction in 
which the recovery of "Charas had been made 1998 S C M R 2444 

162 . Taking gratification, In order by corrupt or illeoal means to 
influence public servant : Whoever accepts or obtains or agrees to accept, 
or attempts to obtain, from any person, for himself or for any othe° person 
any gratification whatever as a motive or reward for inducinq* bv corrupt or 
illegal means, any public servant to do or to forbear to do anvtffidal act or in 
the exercise of the official functions of such public servant / °” icial . act ’ 0 n , 
disfavour to any person, or to render or aSempt to rennl l nr 

disservice to any person with the Federal or anv Provinn-^ servic 

Legislature, or with any public servant, as such shls°K Governm ® nt ith 
imprisonment of either description for a term which be punished W ' c 

or with fine, or with both. ^ extend to three year . 
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COMMENTS 

Scope : Under Sections 162 and 163, Penal Code the essential ingredient of the offence 
is that the gratification should have been received "as a motive or reward for inducing" either 
by corrupt or illegal means or by personal influence, any public servant to do or to forbear to 
do an official act or to show favour or disfavour to any person The gist of the offence under 
these sections lies in this that the money should have been obtained for the avowed purpose 
of inducing a public servant either by corrupt or illegal means or by the exercise of personal 
influence to do or to forbear from doing an official act or to show favour or disfavour to another 
person It is not essential that any actual attempt should have been made to corrupt a public 
servant by illegal means or that personal influence should have been brought to bear upon a 
public servant, but all that is necessary is that the giver of the money should have paid the 
money as a motive or reward for so including a public servant, i.e., acting in the belief that the 
person taking the money would either corrupt a public servant by illegal means or induce by 
him the exercise of his personal influence to show favour or disfavour to the giver of the 
money P L D 1971 S C 467. 

A conviction under this section cannot be bad if the evidence does not show the person 
or persons from whom the gratification was obtained, or the public servant to be influenced in 
the exercise of his public functions. P L D 1961 Dacca 798. 

In a prosecution for illegal gratification imposition of fine not less than gain derived by 
accused is imperative Fact that gain was temporary and recovered by Anti-Corruption Police 
in course of trap, makes no difference. P L D 1965 Kar. 579. 

Sentence, enhancement of : Accused had faced the agony of the protracted trial for 
five years. Sentence of fine of Rs. 50 imposed upon the accused by Trial Court in 
circumstances was sufficient to meet the ends of justice Revision petition filed by the State for 
enhancement of accused's sentence was dismissed accordingly 1994 P Cr. L J 1846. 

Illegal gratification-Sentence-Challenged to : Contradiction between the statements 
of the prosecution witnesses No question has been put to the accused/appellant under the 
provisions of Section 342, Cr P C in respect of the allegation that he had promised to influence 
the Investigating Officer on behalf of the complainant, which further weakens the case of the 
prosecution against the appellant It is not the case of the prosecution itself that any money 
had been passed on to the S H O concerned or any attempt had been made to influence him 
in the investigation of the case in question and that in fact the allegation as set up by the 
prosecution against the appellant amounts to simple misappropriation of money in question 
even if it is accepted without being challenged in any manner and that under such 
circumstances no offence shall be made out under the provisions of Section 162 of P P C 
K L R 1994 Cr.C. 569; 1995 P Cr. L J 236. 

163. Taking gratification, for exercise of personal influence with 
public servant : Whoever accepts or obtains or agrees to accept or attempts 
to obtain, from any person, for himself or for any other person, any 
gratification whatever, as a motive or reward for inducing, by the exercise of 
personal influence, any public servant to do or to forbear to do any official act, 
or in the exercise of the official functions of such public servant to show favour 
or disfavour to any person, or to render or attempt to render any service or 
disservice to any person with the Federal or any Provincial Government or 
egislature, or with any public servant, as such, shall be punished with simple 
imprisonment for a term which may extend to one year, or with fine, or with 
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Illustration 

An advocate who receives a fee for arguing a case before a Judge; a person who 
receives pay for arranging and correcting a memorial addressed to Government, setting forth 
the service and claims oi the memorialist; a paid agent for a condemned criminal. «ho l ays 
before the Government statements tending to show that the condemnation was unjust, - are 
not within this section, inasmuch as they do not exercise or profess to exercise personal 

influence 

COMMENTS 


t o 


Where the accused accepted money from A for attempting to abet the acceptance by 
the wife of a public servant of a sum of money with a view to inducing her to induce her 
husband to show favour to A in the exercise of his official functions and there was proof that 
there was an offer of money but not of actual payment to her. It was held that the accused was 
guilty under this section and Section 161 

164. Punishment tor abetment by public servant of offences defined 
in Section 162 or 163 : Whoever, being a public servant, in respect of whom 
either of the offences defined in the last two'preceding sections is committed, 
abets the offence, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine or with both. 

Illustration 

A is a public servant 8, A's wife receives a present as a motive for soliciting A to give an 
office to a particular person. A abets her doing so 8 is punishable with imprisonment for a 
term not exceeding one year, or with fine or with both A is punishable with imprisonment for a 
term which may extend to three years, or with fine, or with both. 

COMMENTS 

Scope : This section provides for abetment of the offence of taking illegal gratification 
when the person who takes or agrees to take or asks for a bribe is not a public servant but he 
is abetted by a public servant. As the illustration to the section indicates, if the public servant 
knowingly enjoys the benefit of the gratification received by his wife, he is liable to be punished 
under this section The section does not apply where the public servant himself accepts or 
asks for a bribe 

165. Public servant obtaining valuable thing, without consideration 
from person concerned in proceeding or business transacted by such 
public servant : Whoever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, for himself, or for anv other person, 
any valuable thing without consideration, or for a consideration which he 
knows to be inadequate, 

from any person whom he knows to have been, or to be or to be likely 
to be concerned in any proceeding or business transacted or about to be 
transacted by such public servant, or having any connection with the official 
functions of himself or of any public servant to whom he is subordinate 

perso 0 nso 0 c m once y rn P e e d SOn “ * k "° WS '° be inte ^ed in or related to«- 
/vnithmay extendto three years.^wrth'ftne. or with^oth SC '' Pt '° n ,0f 8 ^ 
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Illustrations 

(a) A a Collector, hires a house of Z. who has a settlement case pending before him. It is 
agreed that A shall pay fifty rupees a month, the house being such that, if the bargain were 
made in good faith. A would be required to pay two hundred rupees a month. A has obtained a 
valuable thing from Z without adequate consideration. 


lb) A. a Judge, buys of Z, who has a case pending in A's Court, Government 
promissory notes at a discount, when they are selling in the market ea a premium. A has 
obtained a valuable thing from Z without adequate consideration. 

(c) Z s brother is apprehended and taken before A, a Magistrate, on a charge of perjury. 
A sells to Z shares in a bank at a premium, when they are selling in the market at a discount. Z 
pays A for the shares accordingly. The money so obtained by-A is a valuable thing obtained by 
him without adequate consideration. 

COMMENTS 


Scope : This section does not prohibit a sale or purchase by a public servant, at a fair 
price to or from person transacting business before him. 

If a person being in any way connected with the official functions of a public servant, 
induces him to accept anything for an inadequate consideration, he ibets the offence 
mentioned in this section. 

Under Section 161 the gratification is taken as a motive or reward for doing or 
forbearing to do an official act. under this section the question of motive or reward is not 
material as the section prohibits taking of a thing without consideration from a person having 
any connection with the official functions of the public servant. 

An attempt was made to pay illegal gratification to the wife of a public servant with a 
motive to her for influencing her husband for showing favour to the accused in the exercise of 
official functions, it was held that the offence does not fall under this section. P L D 1977 Lah. 
226. 

’[165-A. Punishment for abetment of offences defined in Sections 

161 and 165 : Whoever abets any offence punishable under Section 161 or 
Section 165 shall, whether the offence abetted is or is not committed in 
consequence of the abetment, be punished with the punishment provided for 
the offence]. 

COMMENTS 

Scope : This section provides for the punishment of an abetn^nt of an offence 
punishable under Section 161 or Section 165. even if offence is not committed in consequence 
of the abetment Where the accused wanted that the public servant in his official capacity 
should assist him and for that reason he made an offer to pay him some cash, the accused 
//as held guilty of an offence under this section The offence must b<- committed with reference 
in an official act 1971 D L C 87. 


Where Government servant was not in a position to show ‘fc\our or disfavour to 
accused in exercise of his official functions" the money offered to him, was held, that not have 


i Sec 165 A ins by the Criminal Law (Amendment) Act. XXXVII of 1953 
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166] 


paid as a motive or reward for doing any official act and no offence under Sections 165-A/igg 
are brought home to accused. 1971 P Cr. L J 123. 

i [165-B. Certain abettors excepted : A person shall be deemed not to 
abet an offence punishable under Section 161 or Section .165 if he is induced 
compelled, coerced, or intimidated to offer or give any such gratification as is 
referred to in Section 161 for any of the purposes mentioned therein, or any 
valuable thing without consideration, or for an inadequate consideration, to 
any such public servant as is referred to in Section 165]. 

COMMENTS 

Where bribe is obtained through threats the bribe-giver is an "abettor" notwithstanding 
that bribe was paid under threats in Section 165-B, Penal Code, 1860 only a special exemption 
in favour of such abettor absolving him of liability. P L D 1964 S C 266. 

Police Officers laid trap to catch a bribe-giver, the bribe-giver’s impression was that 
Police was being "kind" to him and meeting him "separately". Such conduct of Police, if any, 
was not an inducement to give bribe. P L D 1964 S C 266. 

"Final action" of bribe-giver was influenced by Police Inspector saying (in course of trap) 
that bribe-giver "was Fee to pay the bribe to Police Sub-Inspector, if the latter would accept it". 
The statement was held to be "equivocal" and given weight in matter of sentence. Sentence 
was reduced. P L D 1964 S C 266. 

166. Public servant disobeying law, with intent to cause injury to any 
person : Whoever, being a public servant, knowingly disobeys any direction 
of the law as to the way in which he is to conduct himself as such public 
servant, intending to cause, or knowing it to be likely that he will, by such 
disobedience, cause injury to any person, shall be punished with simple 
imprisonment for a term which may extend to one year, or with fine, or with 
both. 




Illustration 


A, being an officer directed by law to take property in execution, in order to satisfy a 
decree pronounced in Z’s favour by a Court of Justice, knowingly disobeys that direction of 
law, with the knowledge that he is likely thereby to cause injury to Z. A has committed the 
offence defined in this section. 


C 

VA/ilfl ll 


COMMENTS 


A wilful departure or disobedience from the directions of the law with the intention that 
such disobedience will cause injury to any person is punishable under this section. To prove 
the offence under this section, there must be a wilful disobedience of an express direction of 
the law. A mere breach of departmental administrative instructions or rules will not bring a 
public servant within the purview of this section. For prosecuting a public servant, sanction 
from appropriate authority is necessary. As such no Court can take cognizance of an offence 
under this section without obtaining sanction of the appropriate competent authority, since the 
offence under this section is triable under the provisions of the Pakistan Criminal Law 
Amendment Act, 1958. A I R 1958 Lah. 519. 


Sec. 165-B inst. by the Pakistan Penal Code (Amendment) Ordinance, LIX of 1962. 
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167 i.!lw^ A/h^ erVant u^ am ng an incorrect document with intent to 
cause injury . Whoever, being a public servant, and being, as such public 

servant, charged with the preparation or translation of any document, frames 
or translates that document in a manner which he knows or believes to be 
incorrect, intending thereby to cause or knowing it to be likely that he mav 
thereby cause injury to any person, shall be punished with imprisonment of 
either description for a term which may extend to three years, or with fine or 
with both. 




COMMENTS 

Scope : This section deals with framing an incorrect document with intent to cause 
injury The gist of the offence consists in an intention to cause injury to any person by a 
perversion of official duty. 


» any p 


This section like the preceding Section 166 is intended to punish acts of official 
perversity and not those of mere incompetence. Those public servants who from their base or 
corrupt motives prostitute their office by preparing an incorrect document are punished under 
this section. 

‘intending thereby to cause’ : Where an act is in itself indifferent, but if done with a 
particular intent becomes criminal, there the interest must be proved and found: but where the 
act is in itself unlawful....the proof of justification or excuse lies on the defendant; and in failure 
thereof, the law implies criminal intent. 

The accused, a village Patwari, prepared an incorrect copy of an entry in his roznamcha 
for a plaintiff in a civil suit. The entry related to a contract between the plaintiff and another. It 
was held that the accused had committed an offence under this section of framing an incorrect 
document (1872) P R No. 26 of 1872. 

168. Public servant unlawfully engaging in trade : Whoever, being a 
public servant, and being legally bound as such public servant not to engage 
in trade, engages in trade shall be punished with simple imprisonment for a 
term which may extend to one year, or with fine, or with both. 

COMMENTS 

Scope : This section prohibits trade by public servants if under the law he is prohibited 
from doing so. Trade means "any business carried on with a view to profit". This section is in a 
way incomplete without the assistance of some other enactment or rule of law which imposes 
fhe legal prohibition required. P L D 1961 Lah. 684. 

Lending money at interest does not, however, amount to unlawfully engaging in trade. 
Where a public servant lent money to others for buying wheat in the absence of proof that he 
had set up a shop for its sale or purchase, it was held that he was not liable under this section. 

169. Public servant unlawfully buying or bidding for 
property : Whoever, being a public servant, and being legally bound as such 
Public servant, not to purchase or bid for certain property, purchases or bids 
for that property, either in his own name or in the name of another, or jointly, 
or m shares with other, shall be punished with simple imprisonment for a term 
which may extend to two years, or with fine, or with both; and the property, if 
Purchased, shall be confiscated. 
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COMMENTS 

Scope : This section is an extension of the principle enunciated in the last precedi nQ 
section It provides punishment for those public servants who are legally not entitled 
purchase or bid for certain property, and if they indulge in such purchase or bidding f or th e 
property either in their own name or in the name of other people or jointly, they mak e 
themselves liable for prosecution. 

170. Personating a public servant : Whoever, pretends to hold any 
particular’office as a public servant, knowing that he does not hold such office 
or falsely personates any other person holding such office, and in such 
assumed character does or attempts to do any act under colour of such 
office, shall be punished with imprisonment of either description, for a term 
which may extend to two years, or with fine, or with both. 

COMMENTS 

Scope : This section punishes a person who pretends to hold any public office as a 
public servant or falsely personates any other person holding such office, and does any act in 
the assumed character of a public servant. 

Ingredients : The section requires two things -- 

1. A person (a) pretending to hold a particular office as a public servant, knowing, that 
he does not hold such office, or (b) falsely personating any other person holding such office 

2. Such person in such assumed character must do or attempt to do an act under 
colour of such office. 

An act is done ‘under colour’ of an office, if it is an act having some relation to the office, 
which the actor pretends to hold. If it has no relation to the office, as when A pretending to be 
a servant of Government travelling through a district, obtains money, provisions, etc., the 
offence may amount to cheating under Section 415, but is not punishable under this section 

171. Wearing garb or carrying token used by public servant with 
fraudulent intent : Whoever, not belonging to a certain class of public 
servants, wears any garb or carries any token resembling any garb or token 
used by that class of public servants, with the intention that it may be believed, 
or with the knowledge that it is likely to be believed, that he belongs to that 
classs of public servants, shall be punished with imprisonment of either 
description, for a term which may extend to three months, or which may 
extend to two hundred rupees, or with both. 

COMMENTS 

Intention is the gist of the offence under this section. Where the accused was found 
carrying a police jacket under his arm, with intent that it should be believed that he was polic® 
constable it was held that he committed no offence under this section as he was not wearing 
the jacket. 

Under Section 140 the wearing of the garb or carrying of the token of a soldier is mad® 
punishable This section relates to posing as a Government servant instead of soldiers dy 
carrying token or wearing the garb of such a public servant, for example, presenting as a Sue 
Inspector of Police. 


Scanned by CamScanner 



./CHAPTER IX-A 


OF OFFENCES RELATING 
TO ELECTIONS 

This Chapter relates to offences committed in respect of election Under the Article 222 
of the Constitution of 1973, parliament may frame laws relating to the conduct of elections, 
matters relating to corrupt practices and offences against elections and such laws have 
already been framed 

It was thought desirable that advantages should be taken of the opportunity to make 
election offences part of the general law of the land, not only in respect of Legislative bodies, 
but also m the case of election to public bodies generally. 

The present Chapter, therefore, "seeks to make punishable under the ordinary penal 
law bribery, undue influence and personation and certain other malpractices at elections not 
only to the Legislative bodies, but also to membership of public authorities where the law 
prescribes a method of election, and further, to debar persons guilty of such malpractices from 
holding positions of public responsibility for a specified period 

171-A. ’ Candidate", "Electoral right" defined : For the purposes of this 
Chapter- 

fa) "candidate" means a person who has been nominated as a candidate 
at any election and includes a person who, when an election is in 
contemplation, holds himself out as a prospective candidate thereat: 
provided he is subsequently nominated as a candidate at such 

election; 

(. b ) "electoral right" means the right of a person to stand, or not to stand 
as or to withdraw from being, a candidate or to vote or refrain from 

voting at an election. 

COMMENTS 

Election ■ The word "election" has been defined in Section 21, Explanation 3. Popularly 
rt means selection of proper representatives in democratic institutions Electoral right means 
not only to stand or not stand as a candidate but also to vote or not vote at an election. 

171-B. Bribery : (1) Whoever- 

( ,) aives a gratification to any person with the object of inducing him or 
any other person to exercise any electoral right or of rewarding any 
person for having exercised any such right; or 

(//) accepts either for himself or for any other person any gratification as a 
rfiiA/arri for exercismg any such right or for inducing or attempting to 
Induce any other person to exercise any such right, commit the 
offence of bribery: 


1 Chapter IX A ins by the Election Otfence and Inquiries Act, XXXIX of 1920 
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Provided that a declaration of public policy or a promise of public act 
shall not be an offence under the section. 

(2) A person who offers, or agrees to give, or offers or attempts t 
procure, a gratification shall be deemed to give a gratification 

• 

(3) A person who obtains or agrees to accept or attempts to obtain a 
gratification shall be deemed to accept a gratification, and a person who 
accepts a gratification as a motive for doing what he does not intend to do. or 
as a reward for doing what he has not done, shall be deemed to have 
accepted the gratification as a teward. 

COMMENTS 

Bribery . This section which defines the offence of bribery at an election includes within 
the ordinary conversation of the term "bribery" offers or agree to give or offer and attempts to 
procure a gratification for any person. 

Same is the case with paying a voter’s debt; permitting a voter to shoot rabbits on the 

es ate of the candidate, paying travelling expenses of a voter on condition that he must vote 
for the payer. 

Paying rates and taxes of a voter; payment made to keep away voters from voting, 

payment to a voter for loss of time, offering money to a rival candidate for withdrawing his 
candidature, are all instances of bribery. 

? ls0 T am ° u "*J° bribery * re,reshmem ^ given or accepted with the intent 
^ 3 °' s ° they might influence voters or of women in 
order that they might influence their fathers or brothers would also amount to bribery 

nr a J^ntc in in,IU f" C « f* e,ec,ion : H) Whoever voluntarily interferes 

nLnlT, H rf he free exerc,se of an V electoral right commits the 
offence of undue influence at an election. 

(1) wtioe^er h ° Ut Pre,UdiCe ,0 *'* generality of ,he Provisions of sub-section 

(a) threatens any candidate or voter, or any person in whom a candidate 
or voter is interested, with injury of any kind, or 

(b) induces or attempts to induce a candidate or voter to believe that he 

rendered^rfobiect of rv m ^ * in ' eres,ed wi " become or wi" ^ 
rendered an object of Divine displeasure or of spiritual censure, 

shall be deemed to interfere with the free pypi-hco A h 

candidate or voter, within the meaning of sub-section (1) eCt0ral r,ght of suCh 

(3) A declaration of public policv or a nrnmio« , . 

mere exercise of a legal right without intent to intprfp° public action < or th ^ 

right, shall not be deemed to be interference T With an eleC, ° 
section. . erT erence wrth.n the meaning of this 
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COMMENTS 

Undue influence : The phrase "undue influence" denotes something legally wrong or 
violative of a legal duty In order to establish undue influence it must be proved that the 
influence was such as to deprive the person affected of the free exercise of his will An advico. 
argument persuasion of solicitation will not, however, amount to undue influence 

171-D. Personation at elections : Whoever at an election applies for a 
voting paper or votes in the nature of any other person, whether living or dead, 
or in a fictitious name, or who having voted once at such election applies at 
the same election for a voting paper in his own name, and whoever abets, 
procures or attempts to procure the voting by any person in any such way. 
commits the offence of personation at an election. 

COMMENTS 

Personation at elections : This section defines personation at elections The offence is 
punishable under Section 171-F A decision in an election case can be given only one positive 
and affirmative evidence and not on mere surmises and suspicions however strong they are 
The essence of the offence of false personation is the offender pretending to be other than 
what he really is The gist of the offence being false personation, this section does not come 
into play when the candidate or his agent does not claim to be the voter himself. 

171-E. Punishment tor bribery : Whoever commits the offence of 
bribery shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both: 

Provided that bribery by treating shall be punished with fine only. 

Explanation : ‘Treating’ means that form of bribery where the gratification 
consist in food, drink, entertainment, or provision. 

COMMENTS 

This section prescribes the punishment which should be inflicted for the offence of 
bribery and treating (S. 172-B). Bribery by treating is punishable with fine only. 

171-F. Punishment for undue influence or personation at an 
election : Whoever commits the offence of undue influence or personation at 
an election shall be punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or with both. 

COMMENTS 

This section specifies the punishment of undue influence at an election (S 171-C ) or 
personation at an election (S 171-D). 

Where a voter who was not present at a polling station was personated by his brother 
and the candidate in whose favour he voted attested the identity slip vouchsafing that the 
person who had appeared at the polling station was the voter himself, it was held that there 
was a deliberate offence of abetment of false personation. 
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171-G. False statement In connection with an election : Whoever Wlth 
intent to affect the result of an election makes or publishes any statement 
purporting to be a statement of fact which is false and which he either knows 
or believes to be false or does not believe to be true, in relation to the personal 
character or conduct of any candidate shall be punished with fine. 

171 -H. Illegal payments in connection with an election : Whoever 
without the general or special authority in writing of a candidate incurs or 
authorises expenses on account of the holding of any public meeting, or upon 
any advertisement, circular or publication, or in any other way whatsoever for 
the purpose of promoting or procuring the election of such candidate, shall be 
punished with fine which may extend to five hundred rupees.' 

Provided that if any person having incurred any such expenses not 
exceeding the amount of ten rupees without authority obtains within ten days 
from the date on which such expenses were incurred the approval in writing of 

the candidate, he shall be deemed to have incurred such expenses with the 
authority of the candidate. 

171-1. Failure to keep election accounts : Whoever being required by 
any law for the time being in force or any rule having the force of law to keep 
accounts of expenses incurred at or in connection with an election fails to 
keep such accounts shall be punished with fine which may extend to five 
hundred rupees]. 

^171-J. Inducing any person not to participate in any election or 
referendum, etc. : Whoever by words, either spoken or written or by visible 
representations, induces or, directly or indirectly, persuades or instigates, any 
person not to participate in, or to boycott, any election or referendum or not 
to exercise his right of vote thereat, shall be punishable with imprisonment of 
either description for a term which may extend to three years or with fine 
which may extend to five lac rupees, or with both], ’ • 


Sec 171 -J, inst. by the Criminal Law (Third ~ 

Amendment) Ordinance, L 1 V of 1984 
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CHAPTER X 


OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS 

This Chapter contains those penal provisions which are intended to enforce obedience 
to the lawful authority of public servants Contempts of the lawful authority of Courts of Justice, 
of officers of police, and of other public servants are punishable under this head The penalties 
prescribed in this Chapter for particular offences obstructive of judicial proceedings must not 
be taken to interfere with other powers possessed by Courts of Justice and public 
functionaries to enforce their orders. They will not affect other coercive powers of the Courts of 
Justice to compel performance of their orders and decrees, whether by attachment and sale of 
property, by imprisonment or otherwise 

172. Absconding to avoid service of summons or other 
proceeding : Whoever absconds in order to avoid being served with a 
summons, notice or order proceeding from any public servant legally 
competent, as such public servant, to issue such summons, notice or order, 
shall be punished with simple imprisonment for a term which may extend to 
one month, or with fine which may extend to five hundred rupees, or with both; 

or, if the summons or notice cr order is to attend in person or by agent, 
or to produce a document in a Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

COMMENTS 

Scope * This section punishes the evasion of those orders which become binding from 
the moment they are served. It does not apply to orders which become binding without any 
kind of special service. 

The second clause applies where the summons, notice or order is (1) for attendance in 
Court, or (2) for production of a document 

Object • The object of this section is to punish an offender for the contempt his conduct 
indicates of the authority whose process he disregards. The absconding must be with the 
intention of evading service. 

Ingredients : The section requires two things : 

1 Absconding in order to avoid being served with a summons, notice or order. 

2 Such summons, notice or order must proceed from a public servant legally 
competent to issue it. 

Absconds in order to avoid being served with a summons, notice or order : The 

'term ahsrnnd is not to be understood as implying necessarily that a person leaves the place 
in Which heTs I S etymological and its ordinary sense are to hide oneself: and it matters not 
whether a person departs from a place or remains in ,t if he conceals himself; nor does he 
term apply only to the commencement of the concealment If a person, having concealed 
himself before process issues, continues to do so after it has issued, he absconds. (1881) 4 
Mad. 393, 397. 

•In order to avoid’ : The absconding must be with a purpose. This...implies that the 
absconder knows or at least has reason to believe, that the process has issued. He 
may abscond to avoid the issue of process, and this would not be an offence punishable 
under Section 172 When he knows, or has reason to believe, that it has issued, he may be 
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unwilling to show contempt of the authority of the Court or Officer who has issued it, and m 
comply with it or so conduct himself that service may be effected; but he can hardly be said 
be guilty of contempt of authority if he does not know and has not reason to believe th° 
authority has been exercised, nor to be absconding to prevent the service of a process, if h! 
does not know, nor has reason to believe, that it has issued." (1881) 4 Mad. 393, 397-98. 

Summons, notice or order : For the service of ‘summons’, See Sections 69-74 
Criminal Procedure Code. A warrant addressed to a police-officer is not a ‘summons, notice or 
order'; (1905) 2 C L J 625; nor warrant addressed to a Nazir by a Civil Court for the arrest of a 
defendant in execution of a decree. (1890) P.R. No. 28 of 1890. Because from the wording 0 f 
the section it appears that ‘the summons, notice or order’, therein referred to should be 
addressed to the same person whose attendance is required and who absconds to avoid 
being served with such ‘summons, notice or order’. A warrant is not an order served on an 
accused, is simply an order to the police to arrest him. (1881) Unrep. Cr. C. 152. This section 
does not cover the absconding from a warrant of arrest. (1928) 50 All. 666. But this section is 
held applicable to a witness who absconds to evade the service of a warrant issued by a 
Magistrate under Sections 181 to 196 of the Criminal Procedure Code. (1868) 9 W R 70 (Cr.). 

173. Preventing service of summons or other proceeding, or 
preventing publication thereof : Whoever in any manner intentionally 
prevents the serving on himself, or on other person, of any summons, notice 
or order proceeding from any public servant legally competent as such public 
servant, to issue such summons, notice or order, 

or intentionally prevents the lawful affixing to any place of any such 
summons, notice or order, 

or intentionally removes any such summons, notice or order from any 
place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any proclamation, under the 
authority of any public servant legally competent, as such public servant, to 
direct such proclamation to be made, 

f 

shall be punished with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five hundred rupees or with 
both; K * 

or, if the summons, notice, order or proclamation is to attend in person 
or by agent, or to produce a document in a Court of Justice, with simple 
imprisonment for a term which may extend to six months, or with fine which 
niay extend to one thousand rupees, or with both. 

COMMENTS 


Scope : There are four offences under this section : 


(1) The prevention of service of summons, notice or order. 

(2) The prevention of the lawful affixing, to any place, of such summon, notice or order. 

(3) The removing of such summons, etc., after it has been fixed. 

(4) The prevention of the lawful making of any proclamation 


shnui/h'T^’l 0, „ 0r . der ., V - ,; ul ® l7 '. C P C are highly technical and penal in nature and 
within ambit of SeYonYY P P C PL D mTlT'W9a^MR 0 ' ““ ™ V 
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According to the case of Hameed Ullah Khan v. Slate, 1997 M L D 1745. Trial Court 
need not record some evidence for summoning an accused person whose name appears in 
column No. 2 of the Challan. 

174. Non-attendance in obedience to an order from public 
servant : Whoever, being legally bound to attend in person or by an agent at a 
certain place and time in obedience to a summons, notice, order or 
proclamation proceeding from any public servant legally competent, as such 
public servant, to issue the same, 

intentionally omits to attend at that place or time, or departs from the 
place where he is bound to attend before the time at which it is lawful for him 
to depart, 

shall be punished with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five hundred rupees, or with 
both; 

or, if the summons, notice, order or proclamation is to attend in person 
or by agent in a Court of Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both; 

or, if the proclamation be under Section 87 of the Code of Criminal 
Procedure, 1898, with imprisonment which may extend to three years, or with 
fine, or with both. 

Illustrations 

(a) A, being legally bound to appear before the High Court of 1 [Sind] in obedience to a 
subpoena issuing from that Court, intentionally omits to appear. A has committed the offence 
defined in this section. 

(b) A. being legally bound to appear before a Zila Judge as a witness, in obedience to a 
summons issued by that Zila Judge, intentionally omits to appear. A has committed the 
offence defined in this section. 

COMMENTS 

Scope : The offence contemplated by this section in an omission to appear at a 
particular time and at a particular place before a specified public functionary in obedience to a 
summons, notice or order, or proclamation not defective in form. 

Ingredients : The section requires three essentials P L D 1968 Lah. 639- 

1. That a summons, notice, order, or proclamation for attendance must be issued by a 
public servant who was legally competent to issue the same. 

2. That the person summoned must be legally bound to attend at a certain place and 
time in obedience to the summons, notice, order or proclamation proceeding from 
the public servant 

3 That the person summoned must have (a) intentionally omitted to attend at that 
place or time, or ( b ) departed from the place where he was bound attend before the 
time at which it was lawful for him to depart 

Summons of Magistrate served on a Senior Advocate of Supreme Court on 8th 
December. 1967 to appear before him as prosecution witness on 9th December, 1967, 


1 Subs by the Federal Laws (Revision & Declaration) Ordinance. XXVII of 1981. 
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Advocate had professional engagements on date sending his clerk for adjustment of 
programme for appearance before the Magistrate. Magistrate draw up complaint under 
Section 174 against Advocate without finding.out whether his omission to attend was wilful or 
not No such complaint was drawn against other witnesses who had failed to attend despite 
service Order of Magistrate, was not only uncalled for but also mala fide. 1968 P Cr. L J 755. 


175. Omission to produce document to public servant by person 
legally bound to produce it : Whoever, being legally bound to produce or 
deliver up any document to any public servant, as such, intentionally omits so 
to produce or deliver up the same, shall be punished with simple 
imprisonment for a term which may extend to one month, or with fine which 
may extend to five hundred rupees, or with both; 

or, if the document is to be produced or delivered up to a Court of 
Justice, with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

Illustration 

A. being legally bound to produce a document before a Zila Court, intentionally omits to 
produce the same. A has committed the offence defined in this section. 

COMMENTS 

An intentional omission to produce or deliver up a document to a public servant, is an 
offence under this section. It must be established, however, that the offender was legally 
bound to produce the document in question. Thus a Court or officer-in-charge of a Police 
Station may issue a summons or written order to any person, including the accused, to 
produce any document desirable for the purpose of trial or investigation So an intentional 
failure to comply with such an order would be an offence under this section But there is no law 
which compels an accused person undergoing his trial to produce a document criminating 
himself and his refusal would not, therefore, be within this section. 

176. Omission to give notice or information to public servant by 
person legally bound to give it : Whoever, being legally bound to give any 
notice or to furnish information on any subject to any public servant, as such, 
intentionally omits to give such notice or to furnish such information in the 
manner and at the time required by law, shall be punished with simple 
imprisonment for a term which may extend to one month or with fine which 
may extend to five hundred rupees, or with both; 

or, if the notice or information required to be given respects the 
commission of an offence, or is required for the purpose of preventing the 
commission of an offence, or in order to the apprehension of an offender with 
simple imprisonment for a term which may extend to six months or with fine 
which may extend to one thousand rupees or with both; 


or. if the notice or information required to be given is required by an 
order passed under sub-section (1) of Section 565 of the Code of Criminal 
Procedure, 1898 (V of 1898) with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. y 


COMMENTS 


Scope : This section applies to persons upon whom an nhiinati™ it . . , „ tn 

furnish certain in.orma.lon .o public servants and Ihe 'tUTTffis is 
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intended to apply to parties who commit an Intentional tiroacl i of such obligation, P L D 1962 
Kar. 873, and not where the public servants have already obtained the Information from other 
sources (1933) 34 P LR 712. 

When once the Information of the fact of the crime has reached the police, the object of 
the section has been fulfilled and no further duty imposed by It remains (1983) Unrep. Cr.C. 
674. The fact that some persons bound to <jive Information have given that Information while 
ether persons who might be bound to give information have omitted to do so Is no ground for 
their prosecution under this section A R 1925 Nag. 217. 

Ingredients : This section reguires 

1 That a person must be legally bound to give any notice or to furnish information on 
any subject to a public servant 

? That he has intentionally omitted to give such notice or Information In the manner 
and at the time required by law 

Section 176 is not to he used for the purpose of vaxatlon but to secure duo Information 
to public servant or Police of offence committed in their jurisdiction Where Police or public 
servant wore already in possession of required information obtained from some other source. 
Section 175 is not to be applied to such case P L D 1977 B J 23. 

177. Furnishing false information : Whoever, being legally bound to 
furnish information on any subject to any public servant, as such, furnishes, as 
true, information on the subject which he knows or has reason to believe to be 
false, shall be punished with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one thousand rupees, or with 
both; 

or, if the information which he is legally bound to give respects the 
commission of an offence, or is required for the purpose of preventing the 
commission of an offence, or in order to the apprehension of an offender, with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

Illustrations 

(a) A, a landholder, knowing of the commission of a murder within the limits of his 
estate, wilfully misinforms the Magistrate of the district that the death has occurred by accident 
in consequence of the bite of a snake A is guilty of the offence defined in this section 

(b) A. a village watchman, knowing that a considerable body of strangers has passed 
through his village in order to commit a dacoity in the house of Z a wealthy merchant residing 
in a neighbouring place, and being bound, under Clause 5. Section VII. Regulation III, 1821, of 
the Bengal Code, to give early and punctual information of the above fact to the officer of the 
nearest police station, wilfully misinforms the police oflicer that a body of suspicious 
characters passed through the village with a view to commit dacoity in a certain distinct place 
in a different direction Here A is guilty of the offence defined in the latter part ol this section 

Explanation : 111 Section 176 and In this section the word "offence" includes any act 
committed at any place out of Pakistan, which, it committed In Pakistan, would be punishable 
under any of the following sections, namely. 302, 304, 382, 392, 393, 394, 395, 396, 397. 398. 
399. 402 435 436, 449 , 450, 457. 458, 459 and 460; and the word "offender" Includes any 
person who is alleged to have been guilty of any such act 

COMMENTS 

Scope * This section contains two branches The first branch-Whoever being legally 
bound or mb both - deals with the simple case of a person who, being legally bound to 
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furnish true information to a public servant, furnishes false information to him. It, therefore, 
does not apply to any falsehood told to a public servant, but to such statements only as he is 
•legally bound' (S. 43) to make. (1891) 14 Mad. 484. Under the second branch-'or if 
information....or with both’- the information which a person is legally bound to give ‘for the 
purpose of preventing the commission of an offence' relates not to commission of offences 
generally, but to the commission of some particular offence. (1887) 15 Cal. 386. The section 
does not apply to the case of any person who is examined by a police-officer making a false 
statement, but to cases where, by law, land-holders or village-watchmen are bound to give 
information, and to other analogous cases of the same description. (1969) 12 W R 23 (Cr.). 

Ingredients : This section requires: 

1 That a person must be legally bound to furnish information on a particular subject to 
a public servant. 

2. That he must furnish, as true, information on that subject which knows or has reason 
to believe to be false. 

178. Refusing oath or affirmation when duly required by public 
servant to make it : Whoever refuses to bind himself by an oath or affirmation 
to state the truth, when required so to bind himself by a public servant legally 
competent to require that he shall so bind himself, shall be punished with 
simple imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

179. Refusing to answer public servant authorised to 
question : Whoever, being legally bound to state the truth on any subject to 
any public servant, refuses to answer any question demanded of him touching 
that subject by such public servant in the exercise of the legal powers of such 
public servant shall be punished with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

COMMENTS 

Scope : This section deals with refusal to answer a question put by public servant in the 
exercise of his legal powers. Where a witness said that he did not know the name of his 
grandfather it was held that he did not commit an offence under this section. Similarly when 
the witness said that he did not know the results of a particular case it was held that he did not 
intentionally refuse to answer the question. 

180. Refusing to sign statement : Whoever refuses to sign any 
statement made by him, when required to sign that statement by a public 
servant legally competent to require that he shall sign that statement, shall be 
punished with simple imprisonment for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both. 

COMMENTS 

‘Statement’ : The statement must be such a one as the accused can be legally required 
to sign. (See Ss 154, 164, 200, 364 of Cr.P.C ). An accused person who refuses to sign a 
statement made at his trial in answer to questions put by the Court, commits no offence under 
this section. But, if the accused refuses to sign his statement recorded under Section 364 of 
the Code of Criminal Procedure, he commits it. P L D 1967 Kar. 75. 

‘Deposition’: A witness is not legally bound to sign his deposition in a Revenue Inquiry, 
(1871) 1 Weir 112, nor is he bound to sign or affix his thumbmark to his deposition in a civil 
case. P.R.-No. 8 of 1912; consequently he cannot be convicted under this section for his 
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refusal to sign it. Where a witness is bound tn cion ^ 

has been read over to him and he has admittpri ■?? h K depos,tlon - rt ls on| y after the evidence 
he will be guilty under this section. 0 be correct and has refused to sign it, that 

person au^hoMsecfto^d^iniste^anoawTor'aw 011 *° P^Mc servant or 

tonally bound bv an nath ™ ? . an oa,h or animation : Whoever, being 

nub c sewant or other np,nn rm ^ nt0 s,ate ,he ,ruth on an V subject to any 

affirmation, makes, h to such pub ^servan/ nr W n!he adminiS,er SUCh f ° ath °h 
tmirhinn that ctuhipnt anx/ UD c s L ervant or other person as aforesaid, 

or^elieves ^o^e Sse ^r i!^ lcb is fa| se, and which he either knows 

imnrisonment of eithpr hIco? 6 ?- n °! believe to be true - shall be punished with 

and shall also be liable to fine P " ° r 3 ,erm WhlCh may extend t0 three years ’ 

COMMENTS 

hy law^n^Hminkfpf ^an'nathS P > ° nly where the P ublic servant or other person is "authorized 
in V a casp whnllv heunnH h 1 ' rtd ?®?. apply where th e public servant administers the oath 

Safement (^ h s^len^affi>mation. Ur,S ^ ICtl ° n ^ a ' S ° Where he iS not competent t0 take a 

Perjury : Rent Controller refusing to file complaint against perjurer on ground that he 
D?o» n r? a » ..° Urt ' n techn |ca l «sense but only a Tribunal of special jurisdiction. The Assuming 
Kent Controller not to be a Court and not competent to file complaint in accordance with 
provistons of Section 195 (b) of Cr.P.C. yet he was a public servant and offence under Section 
181 being disclosed case covered by Section 195 (/)(a), Cr.P.C. and no Court could take 
cogmzance of any offence committed before such public servant except on his own complaint 
1972 P Cr. L J 306. 

182. False information with intent to cause public servant to use his 
lawful power to the injury of another person : Whoever gives to any public 
servant any information which he knows or believes to be false, intending 
thereby to cause, or knowing it to be likely that he will thereby cause, such 
public servant-- 


(a) 


(b) 


to do or omit anything which such public servant ought not to do or 
omit if the true state of facts respecting which such information is 
given were known by him, or 


to use the lawful power of such public servant to the injury or 
annoyance of any person, 

shall be punished with imprisonment of either description for a term which may 
e *tend to six months, or with fine which may extend to one thousand rupees, 
0r with both. 

Illustrations 

(a) A informs a Magistrate that Z, a police-officer, subordinate to such Magistrate, has 
Peen guilty D f neglect of duty or misconduct, knowing such information to be false, and 
lowing it to be likely that the information will cause the Magistrate to dismiss Z. A has 
committed the offence defined in this section. 

. (b)A falsely informs a public servant that Z has contraband salt in a secret place, 
Rowing such information to be false, and knowing that it is likely that the consequence of the 
formation will be a search of Z's premises, attended with annoyance to Z. A has committed 
e offence defined in this section. 
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(c\A falsely informs a policeman that he has been assaulted and robbed in the 
neiahbourhoodof a particular vHlage He does not mention the name of any person as one of 
hfs aSartf but knowTit to be likely that in consequence of their information the police will 
make enquiries and institute searches in the village to the annoyance of the villagers or some 
of them. A has committed an offence under this section. 

COMMENTS 

Scope : This section relates only to cases of information given to an official with the 
intention of causing, or with knowledge that it is likely to cause, such official to do, or omit to 
do. something which he ought to do, or omit to do. or to use his lawful power f° J 1 ® > n jury or 
annoyance of any person. This is a distinct offence from the one described in Section 211 
which relates to an attempt to put the Criminal Courts in motion against another person 

The fact that the public servant did not in fact do, or omit to do. anything, or did not use 
the lawful power in consequence is not a deciding factor. The offence is complete when the 
false information has been given knowingly with one or the other intentions specified in the 
section. 

A person who makes a false statement in a departmental inquiry comes within the 
purview of this section notwithstanding that it was made in answer to questions. A I R 1920 
Lah. 410. 

Even if the truth or falsity of the information given to the police is not judicially 
determined before the informant is called upon to answer the charge of giving false 
information, he is at least entitled to a show-cause notice before a complaint under Section 
182, P P.C is filed against him 1977 P Cr. L J 289. 

Deputy Commissioner had taken action and judiciously investigated the matter on the 
complaint filed by the accused before the Commissioner which was found to be false 
Commissioner, therefore, should not have necessarily filed the complaint under Section 182 
PPC against the accused. Proceedings under Section 182 P P C. taken against the accused 
on the complaint of the Deputy Commissioner, held, were legally valid without any 
infringement of the provisions of Section 195(1 )(a), Cr P C 1994 SC M R 1280. 

Police after investigation of case registered on complaint of petitioner finding it false and 
submitting complaint against petitioner under Section 182. P P.C. Petitioner, however, feeling 
aggrieved filing direct complaint in Court against respondent and Court also issuing process 
against respondent. Contention that no action could be taken against petitioner under Section 
182. PPC because trial of accused respondent on basis of direct complaint was still pending 
was held to be correct. Proceedings under Section 182, P P C were stayed still decision of 
complaint case against respondent 1974 P Cr. L J 289 Note 114 at p. 73 . 

Neither the charges brought by the petitioner were judicially tried nor was she giving an 
opportunity to show cause why she should not be proceeded against under Section 182. 
PPC Further, from the complaint filed by the police in the trial Court it was evident that only 
two persons, namely. S I. Incharge P S and City Inspector, had been cited as witnesses 
against the petitioner The record showed that these police officers had no first hand 
information about the incident, reported to the police by the petitioner which resulted in the 
fracture of her wrist-bone nor of any other facts alleged by the petitioner Dreviouslv The 
comjolaint was based merely on their opinion which, in turn, was based u D on the statements of 
certain persons examined by the police It was, therefore, clear that the witnesses cited in the 

P°Cr L J NoTl 14°at p" £ P ° sition t0 pf ° Ve ' ega " y anythi "9 against the petrtioner 1974 

The Superintendent of Police made complaint which was 
declared that officer or any other officer to whom he was subordinate d S ® and * J£te 
proceedings under Section 192. PPC and the complaintin iha LT * 

incompetent because provisions of Section 195 Criminal Procedure rnrt S H ° .'"tL in 

nature and non-compliance thereof bars jurisdiction of the Court *1* Lode are mandatory . . 
1977 P Cr. L J 445. urt lhe contention was upheld 
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w,,nn C s 0 ?RTp°P cT?, i°p p S r C, ,'T 182 , and 211 - P P C - no ' P° 89lble : Provisions of 
Section s 182. P.P.C & 211. P P C being similar in nature, accused cannot be convicted for 
both the offences simultaneously 1997 M L D 1182. 

Quashing of proceedings : According to case of Muhammad Akram v. State, 
contentions were that the report submitted by police under Section 173, Cr P C was ill- 
founded. at the order of the Magistrate passed on the basis of said report was without any 
valid reasons and that the proceedings initiated against the accused under Section 182, P.P.C: 
were illegal and w| thout jurisdiction and the same were sought to be quashed It was held that 
inherent powers of High Court under Section 561 A, Cr P C did not extend to uncalled for and 
unwarranted interference with the procedure provided under the law which must always be 

followed. Petition for quashing of proceedings being without merit was dismissed. 1997 MLO 
1569. 

Proceedings initiated against the petitioners under Section 182. P.P.C were the direct 
result of the cancellation of the FIR which had been declared illegal and there being no basis 
or the said proceedings, superstructure on it could not be sustained Proceedings pending in 
the Court of Magistrate against the petitioners under Section 182. PPC were consequently 
declared to be without lawful authority and of no legal effect 1997 p Cr. L J 634. 

Station House Officer of police station after having found the FIR lodged by the 
petitioner as false straightaway submitted a report before the Magistrate for takinq action 
agamst h'm under Section 182/211, P P C without having obtained approval of the Magistrate 
under Section 173 Cr P C which had been returned to S H O for the said reason. Station 
Mouse Officer of police station, thereafter, submitted fresh report before the Judicial Magistrate 
against the petitioner without the aforesaid approval and without disclosinq the 
abovementioned facts, on which bailable warrants had been issued against him Report could 
not be submitted by the S H O without approval ot the Magistrate under Section 173 Cr P C 
and no proceedings could be initiated against the petitioner in such manner Proceedings 
pending against the petitioner in the Court of Judicial Magistrate were quashed in 
circumstances 1998 PCr.LJ. 1661 . H 

183. Resistance to the taking of property by the lawful authority of a 
public servant : Whoever offers any resistance to the taking of any property 
by the lawful authority of any public servant, knowing or having reason to 
believe that he is such public servant, shall be punished with imprisonment of 
either description for a term which may extend to six months or with fine 
which may extend to one thousand rupees, or with both. 

COMMENTS 

Scope : A mere objection to the seizure of certain articles does not amount to 
resistance. Some overt act is necessary to indicate the intention of the accused Thus where a 
person not only refused to give up the property but threatened to do harm to the police officer 
'» he ventured to carry out the warrant, it was held that he committed an offence under this 
section, since the threat was an overt act sufficient in law to constitute voluntary obstruction' 

Offers resistance : Resistance involves an active physical obstruction. A mere Dassive 
refusal or even a threat of physical obstruction is not resistance. ^ 

This section punishes for offering resistance to the taking of property bv Dublic servant 
having lawful authority in that behalf. y w M y Dy puDI,c servant 

ha , . LfY 101 authority : Unle ! s jt is clearly esta blished that the person seizing the property 
hadjawfu, a U( hori, y to do so there can be no conviction under this section lawful Authority 

' ty Q,Ven by , *! re ,h 96 wa,chma " without the requisite written authority 
a d C h e d some property for levying the amount of arrears and resistance was offered to such 
attachment, and where a bailiff distrained some sheep and goats 00 ^ 000^0 ?o me 
I dgment debtor but belonging to the person who resisted the distraint and who had a bona 
c1 * claim of right, the person resisting was not held guilty of an offence under this section 
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184. Obstructing sale of property offered for sale by authority 0 f 
public servant : Whoever intentionally obstructs any sale of property offered 
for sale by the lawful authority of any public servant, as such, shall 
punished with imprisonment of either description for a term which may extend 
to one month, or with fine which may extend to five hundred rupees, or with 
both. 


COMMENTS 

Scope : This section punishes intentional obstruction to the sale of any property 
conducted under the lawful authority of a public servant. Notices given at public sales by 
persons having, or claiming, in good faith to have an interest in the property, will not be 
deemed as obstruction. But it will be otherwise if they are not given bona fide and merely for 
the purpose of injuring the sale. 

185. Illegal purchase or bid for property offered for sale by authority 
of public servant : Whoever, at any sale of property held by the lawful 
authority of a public servant, as such, purchases or bids for any property on 
account of any person, whether himself or any other, whom he knows to be 
under a legal incapacity to purchase that property at that sale, or bids for such 
property not intending to perform the obligations under which he lays himself 
by such bidding, shall be punished with imprisonment of either description for 
a term which may extend to one month, or with fine which may extend to two 
hundred rupees, or with both. 

186. Obstructing public servant in discharge of public 
functions : Whoever voluntarily obstructs any public servant in the discharge 
of his public functions, shall be punished with imprisonment of either 
description for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both. 

COMMENTS 

Scope : This section deals with the general offence of obstructing a public servant in the 
discharge of his functions but does not deal with obstruction of any public servant or of any 
person. It deals with the obstruction of a proceeding conducted by a public servant. 

Ingredients : This section requires two essentials- 

1 Voluntary obstruction to a public servant 

2. Such obstruction must be in the discharge of public functions of such public servant 

The section does not contemplate constructive obstruction to a judicial officer in the 

discharge of his judicial functions even when they are of a quas/ executfJe character or wM" 
the proceedings before him are in execution w cuuve cnaracie 

The word obstruction' means actual obstruction /p ar*.,oi nut 

,n the way of a public servant The word implies the use of crimina forced mere threats o' 
threatening language or mere abuse is not sufficient ° ce ana mere 

w*hou,xr M ^ 

preventing persons from bringing their children fo/v^ccinahnn 5 3 fa Se rep< ? rt and . n se n/e 
on a village Panchayat as it included a member of the tlpnro«J n ? a person re ^ usin 9, (f}e r 

people from serving on it, were held to have committed nn « Se ^ c asses and dissuading 
— . — . . . committed no offence under this section. 

FIR registered against the petitioners wac tho 

of the complainant who got the same reaistPrpd ® outcome m ^/a fide and ulterior de ^ 

6 registered as a counterblast under apprehension L 
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same complaint being filed by the other side. Facts narrated in the F I.R neither attracted the 
provisions of Section 186/353, P.P.C. nor disclosed the commission of a cognizable offence. 
Law did not permit to jeopardise the liberty of any individual and subject him to all kinds of 
harassment and humiliation by way of meaningless criminal prosecution. F I R. registered 
against the petitioners was quashed in circumstances. 1995 M L D 1140. 

187. Omission to assist public servant when bound by law to give 
assistance : Whoever, being bound by law to render or furnish assistance to 
any public servant in the execution of his public duty, intentionally omits to give 
such assistance, shall be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend to two hundred 
rupees, or with both; 

and if such assistance be demanded of him by public servant legally 
competent to make such demand for the purposes of executing any process 
lawfully issued by a Court of Justice, or of preventing the commission of an 
offence, or of suppressing a riot, or affray, or of apprehending a person 

un??' d wit ^ or 9 uilty ofan offer| ce, or of having escaped from lawful custody, 
shall be punished with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both. 

COMMENTS 

Scope . This section provides, first, in general terms, for the punishment when a person 
being bound by law to render assistance to a public servant in the execution of his public duty 
intentionally omits to assist; secondly, it provides for the punishment when the assistance is 
demanded for purposes as such 

(1) executing any process lawfully issued by a Court of Justice; 

(2) preventing a commission of an offence; 

(3) suppressing a riot, or affray, or of apprehending a person charged with or guilty of 
an offence or of having escaped from lawful custody. 

Persons bound to furnish information to public servants are punished under Sections 
176 and 177. Persons bound to assist public servants come within the purview of this section 
In all these cases a breach of legal obligation on part of the accused is necessary For 
instance, if a person required to attend a search fails to do so without reasonable excuse he 
will be guilty under this section. 

The word assistance’ as used here implies that the party who assists in doina 
something which in ordinary circumstances, the party assisted can do for himself The 
assistance which a private person is bound to render to a public servant in the execution of his 
duty, must be something definite and specific. Refusal to attend and witness a search when 
called upon to do so in writing, under Section 103 of the Criminal Procedure Code is an 
offence under this section But refusal to sign the search list by a witness who attends the 
search is not an offence under this section, as it is not made penal under it 

th„ ,, S ™! a ^ w ? ere ,he a< L cu i ed J r ® ,u ?, ed 10 assist a P° lice constable, who wished to bury 
ouni.h a ? b0dV ° , a T , d d ' ed ° l cholera leaving no relations, and threatened to 
P a " ls , h any ° na who did so, it was held that because they were not bound to assist the 
constable in such a case they were not liable bS Sl ine 

188. Disobedience to order duly Dromuloated hv nnhiir 

f® r ,' /am : Whoever, knowing that, by an orderpromulgatedbya pubfc servant 

a el U ' y ^ P ° W . er ? d u t0 P r ° mu '9 a ' e such order, he is Greeted to a P bstato tom a 

,n^K' 0r ,0 ,ake c « rtain ° rder w '»h certain property in his possession or 
inner his management, disobeys such direction, H 
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shall if such disobedience causes or tends to cause obstruction, 
annoyance or injury or risk of obstruction, annoyance or injury to any persons 
lawfully employed, be punished with simple imprisonment for a term which 
may extend to one month or with fine which may extend to two hundred 

rupees, or with both; 

and if such disobedience causes or tends to cause danger to human life, 
health or safety, or causes or tends to cause a riot or affray* shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

Explanation: It is not necessary that the offender should intend to 
produce harm, or contemplate his disobedience as likely to produce harm It is 
sufficient that he knows of the order which he disobeys, and that his 
disobedience produces, or is likely to produce harm. 

Illustration 

An order is promulgated by a public servant lawfully empowered to promulgate such 
order directing that a religious procession shall not pass down a certain street. A knowingly 
disobeys the order, and thereby causes danger of riot. A has committed the offence defined in 

the section. 

COMMENTS 

Scope : This section includes in its ambit the orders passed under Section 144 and 
Section 145 Criminal Procedure Code. The first kind of orders would be passed by the 
executive authorities and the second kind would be passed by judicial officers. It cannot be 
contended that while the breach of an executive order is punishable under Section 108 of the 
Penal Code, the breach of a judicial order is not so punishable The test is whether the order is 
for the purpose of maintaining public tranquillity, health, safety or convenience or not. If the 
order fulfils this requirement, its breach would be punishable under Section 188. Orders 
passed in judicial proceedings are normally not governed by Section 188. An order under 
Section 145. Criminal Procedure Code, is however amongst the exceptions. It is passed in the 
interest of maintaining public peace and. therefore, its breach is punishable under Section 188 
P L D 1967 Pesh. 310. 

Ingredients : The section requires- 

(1) that there must be an order promulgated by a public servant; 

(2) that the public servant must have been lawfully empowered to promulgate such 
order; 

(3) that a person having knowledge of such order and directed by such order- 

(a) to abstain from a certain act, or 

(b) to take certain order with certain property In his possession or under bis 
management, has disobeyed such direction. 

( 4 ) that such disobedience causes or tends to cause- 

(/) obstruction, annoyance, or injury, or risk of it, to any person lawfully employed, of 

(//) danger to human life, health or safety, or 

(/,/) a not or affray. AI R 1940 Pit. 446. 

Promulgation of order : Order duly made and promulgated, although not strictly^ 
..ccordance with law, and brought to the actual knowledge of the person sought to be aff® c w 
t / * te sufficient to bnng the case under this section. Private information will " ot 
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■promulgation Law does not, however, prescribe any particular mode In which an order is 
made known openly and publicly. 

It is necessary that the order should be in writing and duly promulgated and directed to 
the accused But a^genera^I order also is quite sufficient This section applies to orders passed 
under Section 44. Cr.P.C. and disobedience of an order passed under that section is 
punishable under this section. 1969 P Cr. L J 543 . 

P!f P k f tltl ? ner delivered a speech in the mosque on the loudspeaker When questioned 
he stated that he made a religious speech in the light of Qur'an and Sunnah He was 
prosecuted for violating the order of Magistrate prohibiting the use of loudspeaker On inquiry 
it was ound that the order of the Magistrate prohibiting the use of loudspeaker had not been 
placed on the record It was held that since the prosecution failed to produce the order of the 
Magistrate to the effect that the use of loudspeaker in the mosque was banned, no offence 

could have committed. In the circumstances no proper promulgation was made. 1981 
p ur. l j 757. 

Cognizance by Court : Section 188. P P C having been made cognizable by an 
amendment made in the Schedule of Criminal Procedure Code, a police officer can now arrest 
a person without warrant of an offence punishable thereunder has been committed in any 
public place, but there being no corresponding amendment in S 195. Cr P C. a Court despite 
that can only take cognizance of such an offence on a complaint in writing of the public 

servant concerned or of some other public servant to whom he is subordinate PLD 1996 

Pesh. 37 (a) 

Quashing of proceedings : Complaint against the accused was not made in writing by 
the public servant concerned as required under Section 195(1 )(a). Cr.P C. whose order had 
been violated Magistrate was not competent to take cognizance of the offence under Section 
188, P P C on police report. Proceedings pending against accused before the Magistrate were 
quashed in circumstances. 1995 M L D 1803. 

Although the offence under Section 188, P.P C. had been made cognizable by making 
an amendment in the Schedule attached to the Code of Criminal Procedure, yet the 
corresponding amendment in Section 195, Cr P C. was still wanting. Cognizance of the offence 
under Section 188. P P C . therefore, could not be taken on the FIR when no complaint had 
been filed by the Competent Authority as envisaged by Section 195(1)(a), Cr P C. Taking of 
cognizance by the Magistrate in the case being illegal, proceedings against the accused 
before him amqpnted to the abuse of the process of the Court and the same were quashed 
accordingly. 1998 P Cr. L J 93. 

Police Officer was not authorised to register F I R. for the violation of Section 144, 
CrP C unless complaint in writing was made by the authority in terms of Section 195(1)(a), 
Cr P C Proceedings pending against accused in the Court of Magistrate in pursuance of said 
F I R being invalid and illegal were quashed. 1998 P Cr. L J 87. 

189. Threat of injury to public servant : Whoever holds out any threat 

of injury to any public servant, or to any person in whom he believes that 
public servant to be interested, for the purpose of inducing that public servant 
to do any act, or to forbear or delay to do any act, connected with the exercise 
of the public functions of such public servant shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

COMMENTS 

Mere empty threats, unattended with any formal intention of wrong, should be 
distinguished from threats really calculated to cause the persons to whom they are held out to 
be in fear of the injury threatened. Where person arrested in execution of a decree refused to 
follow the peon who arrested him, and threatened to use violence, It was held that he was 
guilty of an offence under this section. AI R 1955 Pat. 183. 


/ 
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‘Iniurv what is’ * "Injury" means, such as cannot be caused according to law. an rfie^ 
harm ThlisThe mere threat tobring a legal complaint either before a Court or before a pubic 
servant’s superior is no "injury". A Police Constable stopped a motor-car travelling at night 
without lights During an altercation which took place between the driver and the constable the 
accused came up and told the driver to bring a complaint against he 

himself would be pleased to give evidence on behalf of the driver. It was held that the accused 
was guilty of an offence under this section. P L D 1952 Bal. 19. 

It is essential that when threats are offered to Government servants sorne specific injury, 
whether implied or direct, must present in the words of the threat offered- ^or '"stance, if a 
person threatens that he will beat a Government servant unless he will or will not do some act. 
or that he will lodge a fa'se case against him or implicate him in some criminal proceedings 
falsely, such threats would undoubtedly be threats of injury which might influence the 
Government servant concerned through fear to act in the manner required by the person who 
threatened him. But the words "I will see about you" cannot possibly be considered as 
indicating a specific threat of injury. Moreover, this type of threat is one which is of very 
common application indeed and is nothing more than a means of giving vent to a person s 
immediate feelings without carrying with it any intention of a specific threat of injury. It is 
apparent that the object underlying Section 189, P.P.C. is to protect a Government servant 
from a real fear of injury though whether that injury is or is not caused is immaterial. Unless the 
Government servant is in fear that some specific injury is likely to be caused to him. it would 
normally be improper to convict a member of the public of an offence under this section. A R 
1925 Lah. 658 

190. Threat of injury to induce person to refrain from applying for 
protection to public servant : Whoever holds out any threat of injury to any 
person for the purpose of inducing that person to refrain or desist from making 
a legal application for protection against any injury to any public servant legally 
empowered as such to give such protection, or to cause such protection to be 
given, shail be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

COMMENTS 

Scope : This section provides for the punishment of a person holding out a threat 
inquiry to and person to prevent him seeking protection from a police servant empowered as 
such to give him protection. 

‘Injury’ : A threat of institution of a civil suit for a mere declaration of right against any 
person who was objecting to that right was held to be not harm illegally caused to that person 
in body, mind, reputation or property. A I R 1926 All. 277. 
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OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE 

. 9'^ in 9 and the fabricating of false evidence in exactly the same way, 

a . n< ?. t?nn L° J h ?? e . offences on lhe principle that the law ought to make a 

(list notion between the kind of false evidence which produces great evils and the kind of false 
evidence which produces comparatively slight evils As plaints and written statements are 
verified by the civil suitors who present them, the Code renders punishable the deliberate 
assertion of falsehood in pleadings. 

191. Giving false evidence : Whoever being legally bound by an o 
or by an express provision of law to state the truth, or being bound by la' 
make a declaration upon any subject, makes any statement which is false, 
which he either knows or believes to be false or does not believe to be true 
said to give false evidence.’ 

Explanation 1: A statement is within the meaning of this section, whether 
it is made verbally or otherwise. 

Explanation 2 : A false statement as to the belief of the person attesting is 
within the meaning of this section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he does not believe, as well 
as by stating that he knows a thing which he does not know. 

Illustrations 

(а) A. in support of a just claim which B has against Z for one thousand rupees, falsely 
swear on a trial that he heard Z admit the justice of B's claim A has given false evidence. 

(б) A, being bound by an oath to state the truth, states that he believes a certain 
signature to be the handwriting of Z, when he does not believe it to be the handwriting of Z. 
Here A states that which he knows to be false, and therefore gives false evidence. 

(c) A. knowing the general character of Z's handwriting, states that he believes a certain 
signature to be the handwriting of Z; A in good faith believing it to be so. Here A's statement is 
merely as to his belief, and is true as to his belief, and therefore, although the signature may 
not be handwriting of Z. A has not given false evidence. 

{d) A, being bound by an oath to state the truth, states that he knows that Z was at a 
particular place on a particular day, not knowing anything upon the subject, A gives false 
evidence whether Z was at that place on the day named or not. 

(e) A. an interpreter or translator, gives or certifies as a true interpretation or translation 
of a statement, which he is bound by oath to interpret or translate truly, that which is not and 
which he does not believe to be a true interpretation or translation. A has given false evidence. 

COMMENTS 

Scope : The words of this section are very general, and do not contain any limitation 
that the false statement or document, made shall have any bearing upon the matter-in-issue. It 
is sufficient if the false evidence is Intentionally given, that Is to say, if the person making the 
statement makes it advisedly, knowing it to be false, and with the intention of deceiving the 
Court, and of letting it to be supposed that which he states is true. 

Ingredients : The offence under this section involves three ingredients: 

(1) A person must be legally bound (a) by an oath, or any express provision of law, to 
state the truth, or (b) to make a declaration upon any subject; 
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(2) He must mark a false statement, and 

(3) He must know or believe It to be false, or must not believe it to be true. 

Legally bound by an oath : A person is legally bound to state the truth when th« 
omission to do so is illegal An oath or solemn affirmation is not a sine qua non to the offence 
of giving false evidence The offence may be committed although the person giving evidence 
has neither been sworn nor affirmed If the Court has no authority to administer an oath to a 
witness the proceeding will be coram non judice and a prosecution for false evidence will not 
stand 

Want of jurisdiction to administer oath : If the Court administering the oath is acting 
beyond its jurisdiction a conviction will be sustained 

It is not competent to a Court conducting an inquiry into the conduct of a vakil to take a 
statement from him on oath and the vakil making a false statement before the Court 
conducting the enquiry does not render himself liable under this section or even under Section 
193 of the Penal Code 

‘Makes any statement which is false’ : It must be shown that the statement said to 
have been false, could not but be false It is not sufficient to show that the probabilities are that 
the statement was false 

Direct proof of the falsity of the statement is essential. But, the law makes no distinction 
between the testimony of a witness directly falsifying such statement and the contradictory 
statement, of the person charged, although not made on oath. Such a statement when 
satisfactorily proved, is quite as good evidence in proof of the charge as the incriminatory 
statement of a provision charged with any other offence and on precisely the ground of 
admission of the accused person being inconsistent with his innocence. 

The false evidence must be intentionally false to the knowledge or belief of the person 
giving it Intention is an essential ingredient in the constitution of the offence. The matter sworn 
to must be either false in fact, or, if true, the accused must not have known it to be so. 

192. Fabricating false evidence : Whoever causes any circumstance to 
exist or makes any false entry in any book or record, or makes any document 
containing a false statement, intending that such circumstance, false entry or 
false statement may appear in evidence in a judicial proceeding, or in a 
proceeding taken by law before a public servant as such, or before an 
arbitrator, and that such circumstance, false entry or false statement, so 
appearing in evidence, may cause any person who in such proceeding is to 
form an opinion upon the evidence, to entertain an erroneous opinion 
touching any point material to the result of such proceeding, is said "to 
fabricate false evidence." 

Illustrations 

(a) A puts jewels into a box belonging 
that box. and that this circumstance may cause 


to Z,^ with the intention that they may be found in 
se Z to be convicted of theft. A has fabricated. 


(b) A makes a false entry in his shop-book for the purpose of usino it as corroborative 
evidence in a Court of Justice A has fabricated false evidence ^ s co 


(c) A. with the intention of causing Z to be convicted of a rri m i»^i « 
* in imitation o. Zs handwriting, purporting to be 


letter in mutation of Zs hanawn. ng. purporting to be addressed to an accomolice n sue" 
criminal conspiracy, and puts the letter in a place which he knows that th Q accomplice 
are likely to search. A has fabricated false evidence. ,hat the off,cers of the P 
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COMMENTS 

The wording of this section is so general as to cover any species of crime which 
consists in the endeavour to injure another by supplying false data upon which to rest a 
judicial decision. 

Ingredients : The offence defined in this section contains the following ingredients: 

1 (a) Causing any circumstance to exist, or « 


(b) making any false entry in a book or record, or 

(c) making a document containing a false statement. 



2. That such circumstance, false entry, or false statement must have been intended to 
appear in evidence in~ 

(/) a judicial proceeding, or 

(ii) a proceeding taken by law before a public servant or an arbitrator. 

3 That such circumstance, false entry or false statement so appearing in evidence, 
might cause any person, who, in such proceeding, is to form an opinion upon the 
evidence, to entertain an erroneous opinion. 

4. The formation of opinion should be touching any point material to the result of such 
proceeding. 

Whoever : The word "whoever" would include an accused person. There is no provision 
giving him such immunity as regards use of fabricated evidence. A I R 1922 Bom. 99. 

Judicial proceeding : Generally speaking a judicial proceeding is one in which 
statement is given on oath and the officer conducting the proceeding is authorised by law to 
administer it. The following have been held to be the tests and instances of judicial 
proceedings 

(1) Examination of complainant in reference to the matter of his complaint is an 
investigation directed by law, and therefore a stage of judicial proceeding. 

(2) An investigation under Chapter XIV of the Code of Criminal Procedure is a stage of 
judicial proceeding. 

(3) A step taken by the Court in the course of the administration of justice in connection 
with a pending case. 

(4) A preliminary inquiry by a Court under Section 476 of the Criminal Procedure Code Is 
a judicial proceeding 

(5) An inquiry is judicial if the object of it is to determine a jural relation between one 

1 person and another, or a group of persons; or between him and the community 

generally; but even a Judge, acting without such an object is not acting judicially. 

(6) An inquiry by a Magistrate, before the issue of an order under the Criminal Procedure 
Code Section 144 is a stage of a judicial proceeding. 

(7) An inquiry by police preliminary to a proceeding before a Court of Justice, is a 
judicial proceeding. 

‘That such circumstance.may cause any person who in such proceeding is to 

form an opinion .to entertain an erroneous opinion’ : The false evidence must lead to the 

formation of an arroneous opinion. If a document does not lead to the forming of an erroneous 
opTonToScWng a particular point but leads rather to the forming of a correct opinion, then 
this offence is not committed. 


inauirv bv a Magistrate with a view to tracing the writer of an anonymous letter 
to him charging certain persons with murder and without any reference to the truth 


addressed 
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scandalous^etitton; arSf a*referenceTo ^e^graph A^horil'ies W of , a r | 

for verification, were held to be not judicial proceedings. 

The accused owed money to the complainant and sent a r ®9f ^ ed k g n ^" su ' e d Pa cket 
purporting to certain currency notes in settlement o the >*ebt. The pack* contained w asle 
oaner The complainant sued the accused for the debt, and the accused niea an application | n 
S?Court of the Subordinate Judge to receive the complainant s signed acknow edgment 0 f 
the receipt of the packet as collateral evidence in proof of sat'sfactioa It was held that the only 
offence committed by the accused was an offence punishable under Section 193. 

‘Teaching any point material’: The evidence should be material to the case in which it 
is given The word ‘material’ means of such a nature as to affect in any way, directly or 
indirectly, the probability of anything to be determined by the proceeding, or the credit of any 
witness, and a fact may be material although evidence of its existence was improperly 
admitted. 

All false statements wilfully and corruptly made by a witness as to matters which affect 
his credit are material, and he is liable to be convicted of perjury in respect of such statements 
Every question on cross-examination of a witness, which goes to his credit is material. 

193. Punishment for false evidence : Whoever intentionally gives false 
evidence in any stage of a judicial proceeding, or fabricates false evidence for 
the purpose of being used in any stage of a judicial proceeding, shall be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine; 

and whoever intentionally gives or fabricates false evidence in any other 
case, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

Explanation 1: A trial before a Court-martial is a judicial proceeding. 

Explanation 2: An investigation directed by law preliminary to 3 
proceeding before a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice. 

Illustration 

[Omitted by the Federal Laws (Revision and Declaration) Ordinance, 
XXVII of 1981]. ' 

Explanation 3. An investigation directed by a Court of Justice according 
to law, and conducted under the authority of a Court of Justice is a staae of a 
judicial proceeding, though that investigation may not take place before a 
Court of Justice. K 

Illustration 

A, in an enquiry before an officer deputed by a Court of c not 

the boundaries of land, makes on oath a statement which he knowJ^o i? as f ertain ° n PnauW 
is a stage of a judicial proceeding. A has given false evidence be false As th ' S e " q * 

COMMENTS 

Scope : This section prescribes the punishment t ™ ^ ' . . th p 

previous two sections. Paragraph 1 of the section provides hinh tWO offences defined in 
evidence, or for fabricating false evidence for the nornr, 9^!f r P un,s bment for giving f a 
judicial proceeding and paragraph 2 provides hioher w 9 used in an y stage ° nr 

fabricating false evidence In any other case. y P unish ment for giving false evidence 0 
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Accused had admittedly appeared himself as a genuine person in the Sessions Court 
and did not commit an act of impersonation Report of the District Registration Office, relied 
upon by the Sessions Court, no doubt showed some tampering with the photograph affixed on 
the original National Identity Card of the accused which might be in contravention of the 
provisions of the National Registration Act. 1973. but cognizance of such offence could be 
taken by the Court only on the written complaint of the Registrar, General Registration. 
Accused, therefore, had prima facie not committed the offence under Sections 193 and 205, 
P.P.C. Show-cause notice issued to accused by Sessions Court and the cognizance of said 
offences taken by it being bad in law were set aside. 1996 P Cr. L J 1064. 

Intention: Intention forms the most essential ingredient of the offence of perjury under 
Section 193, P.P.C. For a conviction under Section 193, P P C It is not enough that a certain 
statement, made by a witness should be false, but it also must be proved positively, that the 
false statement was made "Intentionally" A clear and district finding must be given, that the 
accused intentionally made a false statement In the absence of such a finding, the conviction 
cannot be sustained Where a formal prosecution police witness in a case under Section 302, 
P.P.C. had deposed before the committing Magistrate that he accompanied the investigating 
A S.l. from the Police Post to the scene of occurrence and found "Mst. 8 lying dead in her 
house", and that he accompanied the dead body to the mortuary, whereas, at the trial in the 
Court of Session, in answer to the Public Prosecutor's questions, he said that they had found 
"Mst 8 lying wounded in her house and she was able to speak", and the witness was 
prosecuted and convicted for perjury under Section 193. P P C. It was held that the error in the 
witness's statement in the committing Magistrate’s Court was not intentional but proceeded 
from inadvertence, inasmuch as being more or less a formal witness. The Prosecuting Sub- 
Inspector, in the committing Magistrate’s Court, did not particularly have in his mind the point 
whether Mst 8 was alive or dead when the witness reached the spot with the A S.I., but that, in 
the Court of Session, upon the defence taking up the position that the deceased had not made 
any dying declaration to the A.S.I. The Public Prosecutor pointedly asked the witness the 
questions to which the witness made the replies which were only apparently contradictory of 
his statement in the committing Magistrate's Court The erroneous statement not being 
intentional, an offence under Section 193, P.P C. had therefore not been made out. P L D 1957 
Pesh. 142. 

State of judicial proceeding : When a deposition by a witness contains a false 
statement, the deponent is guilty of perjury. The deposition is false notwithstanding its not 
being read over to the witness as required by Section 360, Criminal Procedure Code. A 
statement recorded by a Magistrate, in the course of a police investigation under Section 164 
of the Criminal Procedure Code or in an inquiry into the conduct of a village headman against 
whom reports have been made, is not evidence in stage of a judicial proceeding within the 
meaning of this section. 

Before parting with the case the Court considered it desirable to put on record its 
concern on the moral depravity of some of the public servants who for reasons best known to 
them transgress limits of impartiality and integrity by taking sides and become a cause of 
injustice to the public whose servants they claim to be and observed that harm could be 
greater to the welfare and tranquility of the citizens than to take away their confidence in the 
law enforcing agencies of the State This lack of confidence which makes them shy to come 
forward before such agencies to help in prevention of crime ultimately results in miscarriage of 
justice As the Courts finding on the quality of the evidence of a prosecution witness an 
Assistant Sub-Inspector of Police and the Investigating Officer in the case reflected on his 
untruthfulness, it was observed that it would be in his interest as well as in the interest of justice 
and the public at large, if a thorough probe is carried out by due judicial process into his 
conduct in order to ascertain whether he has perjured himself before the trial Court and thus 
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none out of his way in the discharge of his duty. The Court therefore directed the Additional 
Sessions Judge to take up proceedings under Section 193 of the Pakistan Penal Code against 
the said witness and, if found guilty of the offence, to punish him suitably. It was further 
observed that nothing in this judgment shall affect the decision of the <case> against him which 
will be decided strictly on law and evidence available therein. P L D 1982 h b C 21. 


Complainant after making complaint against petitioner and moving machinery of law 
against him prima facia perjuring himself at trial in order to help accused petitioner and 
brazenly denying his statements made before Police Inspector and Magistrate. Fact of such 
persons being hardly even proceeded against for perjury giving rise to impression in general 
public that any one can make a false statement in a Court of law with impunity. Such feeling 
not only not justified but in effect, held, undermines public confidence in judicial process. The 
case was one fit case for consideration by trial Court of propriety of prosecuting complainant 
for perjury. P L D 1982 S C 291. 

Trial having already started, the proceedings were not quashed observing that notice 
under Section 476, Criminal Procedure Code was, not a necessary requirement in every case. 

1981 P Cr. L J 55. 

Nature of proof : In order to convict a person under Section 193 of the Pakistan Penal 
Code, the prosecution must not only prove that he fabricated false evidence but it must also 
prove that in fabricating those documents he intended that the document may be used in any 
stage of a judicial proceeding. The fact merely that at some distant time it might be necessary 
that a document might be used to support any claim of title, does not prove the intent required 
under Section 193, Pakistan Penal Code. P L D 1958 Dacca 341. 

False statement made before Magistrate : Lady accused had been convicted by the 
Trial Court on her admission of having made a false statement before the Magistrate 
implicating co-accused for abduction, Zina-bil-Jabr and coercive Nikah. Said statement was 
urged to have been made by the accused due to fear of her parents and of police. Ladies 
under harassment of police and of their parents are compelled to give such statement so as to 
build the prosecution case. Justice is to be done and provisions of the penal section are to be 
invoked in keeping with the norms of the society. Accused was acquitted in circumstances. 
1996 PCr.LJ 286. 

Offence of fabrication false evidence when complete : The offence of fabricating 
false evidence under Section 193, Penal Code is complete as soon as the fabrication is made if 
the evidence fabricated is intended to be used in any stage of a judicial proceeding. It is 
immaterial that the judicial proceeding has not been commenced, or that no actual use has 
been made of the evidence fabricated. P L D 1960 Dacca 19. 

Complaint : Where offences under Sections 193, 468 and 471, P.P.C. appear to be 
committed in proceedings in Civil Court, the Magistrate cannot take cognizance of a case in 
respect of such offences except upon a complaint made by Civil Court. Cognizance of case 
against accused taken upon police challan and not upon complainant from Civil Court, 
proceedings were quashed. P L D 1978 Lah. 307. 


Conviction : On the F.I.R. registered under Sections 302/324/148/149 P P.C at the 
instance of accused usual police investigation was carried out culminating in the submission of 
complete challan in the Court. While being examined on oath in Trial Court accused denied to 
have lodged the said report and resiled from his earlier statement Accused had admittedly 
perjured himself and deserved no leniency. Person who had deliberately told a lie during the 
solemn proceedings in a Court of law knowing fully well that he was thereby likely to ruin the 
life or reputation of a innocent citizen or jeopardise his liberty by falsely involving him in a 

d,d *!? d6SerV S leniency and ou 9ht never be let off lightly. Conviction and 
sentence of accused were upheld in circumstances. 1998 PCr. U 1630 
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194. Giving or fabricating false evidence with Intent to procure 
conviction of capital offence : Whoever gives or fabricates false evidence 
intending thereby to cause, or knowing it to be likely that he will thereby cause 
any person to be convicted on an offence which is capital by any law for the 
time being in force, shall be punished with imprisonment for life, or with 

rigorous imprisonment for a term which may extend to ten years, and shall 
also be liable to fine; 


>d : and 


if innocent person be thereby convicted and executed : and if an 

innocent person be convicted and executed in consequence of such false 
evidence the person who gives such false evidence, shall be punished either 
with death or the punishment hereinbefore described. 

COMMENTS 

To constitute this offence the accused must give false evidence intending thereby to 
cause or knowing it to be likely that he will thereby cause some person to be convicted of a 
capital offence. Such statement even if made to a police-officer, will amount to the offence of 
giving false evidence, provided the Court can infer that it was the intention of the accused to 
stick to the false evidence right up to the trial of the case. 

For making our prima facie case under Section 197, P.P.C. sufficient independent 
material before the Court is necessary. Bare statements of accused that they implicated 
person due to coercion by police is not enough. P L D 1963 Kar. 624. 

195. Giving or fabricating false evidence with intent to procure 
conviction of offence punishable with imprisonment for life or for a term 
of seven years or upwards : Whoever gives or fabricates false evidence 
intending thereby to cause, or knowing it to be likely that he will thereby cause 
any person to be convicted of an offence which by any law tor the time being 
in force is not capital, but punishable with imprisonment for life, or 
imprisonment for a term of seven years or upwards, shall be punished as a 
person convicted of that offence would be liable to be punished. 

Illustration 

A gives false evidence before a Court of Justice, intending thereby to cause Z to be 
convicted of a dacoity. The punishment of dacoity is imprisonment for life or rigorous 
imprisonment for a term which may extend to ten years, with or without fine. A, therefore, is 
liable to such imprisonment for life or imprisonment with or without fine. 

COMMENTS 

Scope : This section makes it punishable to give or fabricate false evidence with the 
intention to cause or knowing it likely that he will thereby cause, any person to be convicted of 
an offence which though not capital yet is punishable with imprisonment of more than seven 
years. This section has been substituted for the old section so as to make punishable severely 
even such causes where the sentence may be severe due to false evidence of any person. 

Provisions of this section do not apply to a person who is not party to the Proceedings. 

P L D i960 Dacca 813. 

Where perjury was committed, it was held that the Court is duty bound to lodge a 
complaint under Section 196, P.P.C. in the interest of justice against the offending person. 
P l D 1981 S C (AJ&K) 3. No bar for a private person for initiating inquiry under Section 476, 
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Criminal Procedure Code where perjury is committed The Court should not ‘“^uenced and 

need not refuse to launch proceedings mere y on n 1981 S C (AJ&K) 3 

muchless an advocate has moved it for such an action. P L D 1981 S L (AJ&K) 3. 


196. Using evidence known to be false : Whoever corruptly uses or 
attempts to use as true or genuine evidence, any evidence which he knows to 
be false or fabricated, shall be punished in the same manner as if he gave or 

fabricated false evidence. 

COMMENTS 

Scope : This section makes it an offence to use corruptly any’evidence which the 
person using it knows to be false or fabricated There must, therefore, be knowledge of its 
falsity and in addition the element of corruption 

It must be read with Sections 191 and 192. and can only apply to the use of evidence 
which was false evidence within the meaning of Section 191 or fabricated evidence within the 
definition laid down in Section 192 A I R 1925 Rang. 191. 


Uses or attempts to sue : The word corruptly' is used to denote that those whose duty 
it is. not to judge of the credibility of evidence, but to submit it for the consideration of judicial 
and other functionaries, on behalf of their clients, do not incur the penalties for using false 
evidence 

The word "corruptly" means something different from "dishonestly' or "fraudulently" 
Although the user may not be dishonest or fraudulent, it may nevertheless be corrupt, if the 
user is designed to corrupt to prevent the course of justice A person who files rent-receipts 
alleged to have been granted by one of the landlords, who actually signs the receipts to 
support a false case of a tenancy under the landlord, is guilty of corruptly using as true or 
genuine evidence which he knows to be false within the meaning of this section. M & M 164. 

Corruptly : The word corruptly is not intended to connote a motive necessarily 
connected with the passing of money as an inducement to the person impugned to use or 
attempt to use the fabricated evidence An intention to procure a false conviction in a corrupt 
intention A I R 1914 Lah. 433. 

It was held that the petitioner's prosecution was uncalled for, improper and illegal where 
the petitioner was neither a party in application for setting aside ex parte decree nor was 
alleged that the petitioner gave fabricated false evidence nor any evidence was led to show the 
abetment of co-defendants 1977 P Cr. L J 284. 

197. Issuing or signing false certificate : Whoever issues or signs any 
certificate required by law to be given or signed, or relating to any fact of which 
such certificate is by law admissible in evidence, knowing or believing that 
such certificate is false in any material point, shall be punished in the same 
manner as if he gave false evidence. 


COMMENTS 


Several laws require a certificate of some matter to be given. The offence certifying in 
any of these knowing or believing that the certificate is false, is put on the same footing as the 
offence of giving false evidence In order to constitute an offence under this section the 
certificate must relate to any fact of which such certificate is by law admissible in evidence 

The certificate must, however, be false in a material point The issuing or signing it must 
be h. the officer or person authorized to certify. 
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Ingredients . This section has two essentials-* 

1 Issuing or signing of a certificate- 

(a) required by law to be given or signed, or 

(b) relating to a fact of which such certificate is by law admissible in evidence 

2 fn^yrnSr^in?' ^ bee " isSUed or signed knowing or “**>S > hat " * 

-i SSU es- S m U e?ns 0 someminn required b * law ,0 be 9 iven or signed : The word 

used and fs preMmTnary to rt US '" g " ' S ' he pjning ,orth ,or ,he P urpose °< bei "9 

A person giving a cemficate which is not required by law to be given or signed cannot 
be convicted under h,s section although he may be convicted lor giving false information W a 
public servant Pat. Unrep. Cas 182. But a copyist preparing an incorrect copy of a document 

and thereby enabling the applicant of the copy to use it in a suit would be liable to be 
convicted under this section. 15 P R 1879 (Cr.). 

. Contempt of Court : Medical Certificate undisputedly was not issued by the accused 
(appellants) for the purpose of being produced before the Court for the grant of bail to the 
accused in the murder case and they as such had not interfered with the administration or the 
dispensing of the justice. Said certificate being of directory nature and having been supported 

in-I h D ™ r °' Sur 9 eon could not be said to be false so as to fall within the mischief of Section 
197, P P C. Accused, thus, had neither committed contempt of Court nor had produced false 
certificate before it Proceedings initiated against the appellants by High Court under Section 
3/4 of the Contempt of Court Act, 1976 and Section 197, P P C. were quashed accordingly 

1995 S C M R 1708. 

198. Using as true a certificate known to be false : Whoever corruptly 
uses or attempts to use any such certificate as a true certificate, knowing the 
same to be false in any material point, shall be punished in the same manner 
as if he gave false evidence. 

199. False statement made in declaration which is by law receivable 
as evidence : Whoever, in any declaration made or subscribed by him, which 
declaration any Court of Justice, or any public servant or other person, is 
bound or authorized by law to receive as evidence of any fact, makes any 
statement which is false, and which he either knows or believes to be false or 
does not believe to be true, touching any point material to the object for which 
the declaration is made or used, shall be punished in the same manner as if he 
gave false evidence. 

COMMENTS 

Object : This section is intended to make the penalty attached to the offence of giving 
false evidence applicable to declarations which, although not compellable, have, on being 
made, the same effect as the compulsory declarations referred to in Sections 51 and 191. It 
subjects any person who make a false declaration, which declaration may be used as 
evidence of the matters stated in it, to the penalties for perjury. Section 191 deals with 
compulsory declarations, this section with false declaration made voluntarily, provided such 
declarations are capable of being used as evidence 

Ingredients : This section requires three essentials- 

1 Making of a declaration which a Court or a public servant is bound or authorized by 
law to receive in evidence. 

2 Making of a false statement in such declaration knowing or believing it to be false 
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Such false statement should be touching any point material to the object for which 

the declaration is made or used. 

.. . an rt which he either knows or believes to be 

, Makes any 8 t ta h eme Hp|!hprate false statement Statements made in a reckless and 
false : There must be a deliberate constitute any offence when the person 

haphazard manner,* h ° u 9 h JimHx thP mistake and corrects them. If an applicant makes 
making them immediately adr jj® . . hj affidavit in the High Court for a transfer of 

'criminal plSgs^nst him he lays himself open to a prosecution under this section. 

AIR 1940 Pat. 631. 

‘Bound or authorized by law to receive as evidence’ : A declaration must be one 
which is admissible in evidence, and which the Court before which it is filed is bound or 
authorized by law to receive in evidence. It includes an affidavit in cases in which evidence 
may be given by affidavit A I R 1941 All. 635. 

Where a competent Court is approached by any private person alleging that order or 
judgment has been procured by giving false evidence and the perjurer be prosecuted. It is 
incumbent upon the Court to take note of it In other case the counsel brought such a request 
to the Court for prosecution alleging that the Court has been mislead by producing false 
evidence The Court held that there is not legal bar placed against private person, muchless 
against advocates, to move Court for taking action under Section 476, Cr.P C. Even it was also 
held that the Court can move suo moto in such circumstances and is duty bound to consider 
taking such action when such facts come to its notice and no good reason exists for not 
prosecuting the perjury. PLD 1981 SC (AJ&K) 86. 

200. Using as true such declaration knowing it to be false : Whoever 
corruptly uses or attempts to use as true any such declaration, knowing the 
same to be false in any material point, shall be punished in the same manner 
as if he gave false evidence. 

Explanation : A declaration which is inadmissible merely upon the ground 
of some informality, is a declaration within the meaning of Sections 199 and 
200 . 

201. Causing disappearance of evidence of offence, or giving false 
information to screen offender : Whoever, knowing or having reason to 
believe that an offence has been committed, causes any evidence of the 
commission of that offence to disappear, with the intention of screening the 
offender from legal punishment, or with that intention gives any information 
respecting the offence which he knows or believes to be false; 

if a capital offence : shall, if the offence which he knows or believes to 
have been committed is punishable with death, be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine, 

if punishable with imprisonment for life : and if the offence is 
punishable with imprisonment for life, or with imprisonment which may extend 
to ten years shall be punished with imprisonment of either descriotion for a 
lenn which may extend to three years, and shall also be fable to finf 
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if punishable with less than ten years’ imprisonment : and if the 

offence is punishable with imprisonment for any term not extending to ten 
years, sha be punished with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth part of the longer term of 
the imprisonment provided for the offence, or with fine, or with both. 

Illustration 

A, knowing that B has murdered Z, assists B to hide the body with the intention of 

screening B from punishment. A is liable to imprisonment of either description for seven years 
and also to tine. ’ 

COMMENTS 

Object - This section relates to the disappearance of any evidence of the commission of 
an offence and includes also the giving of false information with the intention of screening an 
offender Sections 202 and 203 relate to the giving or omitting to give such information, and 
Section 204, to the destruction of documentary evidence. There are three groups of sections in 
the Code relating to the giving of information. Firstly, Sections 118 to 120 deal with 
concealment of design to commit an offence; secondly, Sections 176, 177, 181, 182 deal with 
omission to give information and with giving of false information and, thirdly, Sections 201 to 
203 deal with causing disappearance of evidence. 

Principle : This section looks upon a person giving false information with intent to 
screen an offender as an accessory after the fact and makes him culpable as an offender 
committing an offence against public justice as the policy of the law is that even at the early 
stage of the enquiry nothing should be done which would lay false trials or cause the enquiry 
to be lurked or weaken the prosecution and injuriously interfere against public justice A I R 

1959 Mad. 654. 

Confession-Evidentiary value : According to the case of Mohammad Akram v State, 
1997 P Cr. L J 441. conviction can be based on a confession if the same is voluntary and true 

"Knowing or having reason to believe" : It must be shown that the accused knew or 
had reason to believe that an offence had been committed. That he might have thought it very 
probable is not enough. 2 Cr. L J 133. 

The mere circumstance that the body of the deceased was recovered and disinterred at 
the instance of the accused, cannot lead to his conviction under this section. P L D 1959 Lah 
50. 

Appreciation of evidence : Occurrence was unwitnessed and the prosecution case 
which rested on circumstantial evidence sounded like fiction rather than facts Confession 
which was made basis of conviction had been totally denied by the accused and its 
truthfulness was open to serious doubts. Recoveries of weapons of offence, i.e., the knife and 
the hatchet were not only highly doubtful but also totally discrepant and did not corroborate 
the so-called confession. Accused were acquitted on benefit of doubt in circumstances 1997 
p Cr. LJ441. 

"Causes any evidence of the commission of that offence to disappear" : The 

e *pression any evidence of the commission of that offence' refers to evidence in its primary 
sense as meaning anything that is likely to make the crime evident such as the disposal of the 
Murdered person’s clothes or the existence of a wounded corpse, or blood stains, fabricated 
documents or similar material objects indicating that an offence has been committed. P L D 

1960 S C 223. The statements of a witness and panchnamas do not constitute such evidence. 

Causing disappearance of evidence cannot be equated with keeping a witness away 
from Court or an agency competent to collect evidence. Word "evidence" used in Section 201 
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signiliss concrete ^s^no^capaWe'oHnterpretatiorHs 

Tho word evWence as ' aed ^'“ r Q , o anU n-e Shahadal Ordinance, 1984, This «h 
sense as the wordI to useeHn which by Itself is evidence of the crime, eT 

the existence of wounds on a dead body or blood stains or fabricated documents or weapon 
of offence, etc. P L D 1979 Kar. 799. 

The question was whether a person found guilty of committing murder and causing 
disappearance of evidence of that murder could be convicted on both counts^ ComWnation of 
convictions is not permissible, the conviction under Section <!01, was set aside. In 
circumstances 1977 P Cr. L J 1068. 

Dead body of the deceased had already been recovered much earlier than the arrest of 
the accused Pointation by the accused of the place which was already known t0 Investigating 
Officer and from where the dead body had already been recovered was - 0 no hel P 
to the prosecution case. Accused was acquitted in circumstances. 1995 M L D 656. 

Where the murderer himself tries to screen the offence and removes the evidence of 
guilt, he cannot be convicted under Section 201, P.P.C. 1995 M L D 656. 

Causing disappearance of evidence : Expression causing disappearance of 
evidence" in Section 201 cannot be equated with keeping a witness away from Court or any 
agency competent to collect evidence for purposes of trial. Evidence shut out by 
disappearance of witness does not amount to disappearance of evidence. Evidence signifies 
concrete objects distinct from witnesses who are not objects but animated beings. 1979 P Cr. 
LJ Notes 156 at p. 100. 

202. Intentional omission to give information of offence by person 
bound to inform : Whoever, knowing or having reason to believe that an 
offence has been committed, intentionally omits to give any information 
respecting that offence which he is legally bound to give, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

COMMENTS 

Scope : This section punishes for omitting to give information, respecting an offence 
which one is legally bound to give. But the omission to give information must be an intentional 
one and the offence respecting which he is bound to give information, must have been known 
or believed to have been committed. The section is analogous to Section 176 which also 
punishes for intentional omissions of those who are legally bound to give information to the 
public servants. 

Where a person assisted in burying the dead body’knowing fully well that the corpse he 
is assisting to be buried is of a person who has been murdered, he was rightly convicted under 
Section 202, P.P.C. but where a person who did not believe or knew that an offence had been 
committed and assists the offender cannot be convicted under this section. Section 202, 
P.P.C. does not punish mere omission. The omission must be wilful, i.e., an omission which 
amounts to suppression of information due to some ulterior object. P L D 1979 Kar. 799- 

Prohibition (Enforcement of Hadd) Order IV of 1979 : Offences under Art. 4 of the 
Prohibition (Enforcement of Hadd) Order, 1979 having been included in its Art. 3, accuser 
could not be convicted under both the Articles and conviction and sentence of accused under 
Art. 4 of Prohibition (Enforcement of Hadd) Order, 1979 were consequently set aside. So far as 
conviction under Art. 3 of the said Order was concerned Trail Court had not clearly pointed ou 
the specific term which could attract the act of ac used to be treated as an offe nce n 
- Presumably Trial Court has either treated the accused as a transporter or as a carrier of heroin 
recovered from the truck in which he was travelling, but such presumption could not 
upheld. Accused was neither the owner of the truck which contained the concealed h«roin 
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was the owner of said heroin, but he had nnt Honi Q H 

accused at the time of recovery of about 4 n i/iT h S tra v ellin 9 along Wlth the absconding 
from the truck was exclusively in the contrni nf 9 ov*/° h ,?. roin from the truck - Heroin recovered 
accused could only be treated the transnnrtpr ° n6 ii / driv/ ® r 0 the truck and the absconding 
accused who was his cleant cSunn *5 We " as the carrier of the heroin and not the 
Prohibition (Enforcemem ofHad^S ,C 7 Q TfT °* accu f d under Art 3 °< the 
accused had the knowledge of the heroin hoinrft heref ° re , we J re a,so set aside. However, 
truck aimlessly. Accused was fully aware of fhp 9 ^ nS P 0 « ed i 9nd he was . not travelling in the 
them by not aivino true information n ^ ectuai offenders and their role but he saved 

was travelling Accused in circumstanr' CU ^ ary about the abscondin 9 accused with whom he 
sentenced thereunder accordin^^ U " der Ss ' 201 & 2 ° 2< PPC and 

fal , se '"formation respecting an offence 

“rSeeli coi^Steri er niv« Wln9 °r r havin9 reason ,0 bel ^ eve that an offence 
knows or befeves to hp c ' nf ° r k matl0n respecting that offence which he 

desrrintinn fnr a be sba be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or with 

Explanation: In Sections 201 and 202 in this section the word “offence" 

Pakistan ^nuiri ?° m n m,tteb at , an y P lace out ° f Pakistan, which, if committed in 
302 304 3H??n y 0f the tollowin 9 sections, namely, 

45?; 458,' 459,’ and 460 ’ ’ ’ ’ ' ' 3 "’ 4 ° 2 ' 435 ' 436 ' 449 ' 45 °' 

COMMENTS 

infnrmrt rlnCiP k! e J u P erS0n wh ° knowin 9 that an offence has been committed volunteers 
whPth at, ° n wh ' ch be knows or believes to be false, obstructs justice and is therefore punished 
hp h ?ho ff ny Inte ? ? n .i!° , scree r 1 the offender c a n be proved against him or not, and whatever 

be the offence which the latter has committed 

Object: The object of the Legislature is not to insure general veracity or the makina of 
correct statements in regard to supposed offences, or offences the commission of which might 
be fai se |y or incorrectly reported, but to discourage and punish the giving of false information 
io the police in regard to offences which were actually committed, and which the person 
cnarged knew, or had reason to believe, had been actually committed. 

Statement to Police : This section does not apply to the case of a person who qive 
false evidence as a witness to the police in the course of their investigation in reply to 
questions put to him. It only contemplates information volunteered by some person. Where the 
accused, while being examined by the police in answer to questions put to him, falsely stated 
nat certain persons had ' ommitted theft and melted stolen property, it was held that he could 
not be convicted under this section. 

204. Destruction of document to prevent its production as 
evidence: Whoever secrets or destroys any document which he may be 
'awfully compelled to produce as evidence in a Court of Justice, or in any 
Proceeding lawfully held before a public servant, as such, or obliterates or 
renders illegible the whole or any part of such document with the intention of 
preventing the same from being produced or used as evidence before such 
Court or public servant as aforesaid, or after he shall have been lawfully 
summoned or required to produce the same for that purpose, shall be 
punished with imprisonment of either description for a term which may extend * 
to two years or with fine, or with both. 
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COMMENTS 

Scope : The section applies whether the proceeding is of a civil or criminal nature 
Special and local laws requiring production of documents a " d containin 9 penalties f 0r 
destruction or obliteration of such documents are not affected by it. 

“Secrets or destroys any document’ : A person may secret a document not only when 
the existence of the document is unknown to other persons and for the purpose of preventing 
the existence of the document coming to the knowledge of anybody, but also when the 
existence of the document is known to others. But it is not necessarily enough to show that, 
upon an occasion on which it became his duty to produce the document, he failed to 
discharge that duty, though it may be a cogent piece of evidence. The fact that a man perjures 
himself by denying the existence of a document which, to his knowledge, is in his custody 
would be a still more cogent piece of evidence. (1930) 58 Cal. 1051. 

Secreting document : Where the plaintiff in a suit referred to arbitration by consent, 
with a view to prevent a witness from referring to an endorsement on a bond, snatched up the 
bond which was lying beside the arbitrator, ran away, and refused to produce it, it was held 
that he had committed this offence. (1881) 3 Mad. 261. 

‘With the intention of preventing the same from being produced as evidence’ : The 

act must have been done with the intention of preventing the document from being produced 
or used as evidence. Where a patwari was convicted under this sectior for destroying a leaf 
not of the Register of Mutation of a village which he might be lawfully compelled to produce in 
evidence, the conviction was set aside. 

205. False personation for purpose of act or proceeding in suit or 
prosecution : Whoever falsely personates another, and in such assumed 
character makes any admission or statement, or confesses judgment, or 
causes any process to be issued or becomes bail or security, or does any 
other act in any suit or criminal prosecution, shall be punished with 
imprisonment of either description for a term which may extend to three years 
or with fine, or with both. 

COMMENTS 

Scope : The offence punishable under this section is not merely cheating by using a 
fictitious name, but by falsely assuming to be some other real person and in that character 
making an admission, confessing judgment, or causing nay process to be issued, etc. 

The offence of false personation is dealt with in Sections 140, 170, 171, 171-D, 416 and 
this section. The offence is punishable under this section is that of false personation in orde 
to~ 

(a) make any admission or statement, or 

(b) confess judgment, or 

(c) cause any process to be issued, or 

(d) become bail or security, or 

(e) do any other act in any suit or criminal prosecution. 

Falsely personates another : To constitute an offence of false personation it I s 
enough to show the assumption of a fictitious name. It must also appear that the assu 
name was used as a means of falsely representing some other individual. 1 Weir 182. 

Accused had admittedly appeared himself as a genuine person in the "Of, 
. Court and did not commit an act of impersonation : According to the case of 

State, report of the District Registration Office, relied upon by the Sessions Court, no 0 f 
showed some tampering with the photograph affixed on the original National Identity Car 
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the accused w ic might be in contravention of the provisions of the National Registration Act, 
1973 but cognizance ot such offence could be taken by the Court only on the written 
complaint of t e egistrar General Registration Accused, therefore, had prima facie not 
committed the offence under Sections 193 and 205, P PC. Show-cause notice issued to 
accused by Sessions Court and the cognizance ot said offences taken by it being bad in law 
were set aside 1996 P Cr. L J 1064. 


Assumed character : The accused need not have assumed the name and character 
of the person he is charged with having personated. The offence is committed, even though 
the individual personated consents to the personation. Any fraudulent gain or benefit to the 
offender is not an essential element of this offence (1903) 5 Bom. L R 138. 

206. Fraudulent removal or concealment of property to prevent its 
seizure as forfeited or in execution : Whoever fraudulently removes, 
conceals, transfers or delivers to any person any property or any interest 
therein, intending thereby to prevent that property or interest therein from 
being taken as a forfeiture or in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be likely to be pronounced, by a 
Court of Justice or other competent authority, or from being taken in execution 
of a decree or order which has been made, or which he knows to be likely to 
be made by a Court of Justice in a civil suit, shall be punished with 
imprisonment of either description for a term which may extend to two voars 
or with fine, or with both. 

COMMENTS 

Scope : A civil suit must be actually pending before a Court and not merely intended to 
be filed, before a person can prosecute another under this section and Section 207 for a 
fraudulent transfer of property likely to be taken in execution of the civil decree that is passed 
or likely to be passed (1930) 8 Rang. 268. 

‘Whoever’ : The offence may be committed by any one and not necessarily by the 
owners of the property. 

Fraudulently" : Fraudulent removal or concealment is a matter of the essence of the 
offence under this section. There must be a fraudulent removal, sale or transfer of property or 
of some interest, therein, intending thereby to prevent that property from being taken as a 
forfeiture or in satisfaction of a fine. 

Transfers' : An act by which a living person convey property, in present or in future, to 
one or more other living persons, is transfer of property A creditor commits oo fraud, who 
anticipates other creditors and obtains a discharge of his debt by the assignment of any 
property, which has not already been attached by another creditor. 

207. Fraudulent claim to property to prevent its seizure as forfeited 
or in execution : Whoever fraudulently accepts, receives or claims any 
property or any interest therein, knowing that he has no right or rightful claim 
to such property or interest, or practises any deception touching any right to 
any property or any interest therein, intending thereby to prevent that property 
or interest therein from being taken as a forfeiture or in satisfaction of a fine, 
under a sentence which has been pronounced, or which he knows to be likely 
to be pronounced by a Court of Justice or other competent authority, or from 
being taken in execution of a decree or order which has been made, or which 
he knows to be likely to be made by a Court of Justice in a civil suit, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 
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208 Fraudulently suffering decree for sum not due: Whoever 
fraudulently causes or "suffers a decree or order to be passed agains, h i m at 
the suit of any person for a sum not due. or for a larger sum than is due to 
such person or for any property or interest in property to which such person is 
not entitled, or fraudulently causes or suffers a decree or order to be executed 
against him after it has been satisfied, or for anything "? ° f ^' ch ^ has 

been satisfied, shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with ootn. 

Illustration 

A institutes 3 suit against Z. Z, knowing that A is likely to obtain a decree against him 
fraudulently suffers a judgment to pass against him for a larger amount at the suit of 8, who 
has no just claim against him. in order that B, either on his own account or for the benefit of Z, 
may share in the proceeds of any sale of Z's property which may be made under A s decree Z 
has committed an offence under this section. 


209. Dishonestly making false claim in Court : Whoever fraudulently 
or dishonestly, or with intent to injure any person, makes in a Court of Justice 
any claim which he knows to be false, shall be punished with imprisonment of 
either description for a term which may extend to two years, and shall also be 
liable to fine. 

COMMENTS 

/ 

Scope : To constitute this offence, not only the claim must be false within the 
knowledge of the person making it, but the object of it must be to defraud, to cause wrongful 
loss or wrongful gain to injure or to annoy. The section punishes the making of a false claim. 
The offence will be complete as soon as a suit is filed. If a person applies for the execution of a 
decree which has already been executed, his act is an offence under the next section. 

Respondents vexing petitioner again and again by filing frivolous civil suits relating to 
same land All the suits filed by respondents against petitioner were disposed of by Courts as 
frivolous and vexatious. High Court while quashing proceedings in the last suit advised 
petitioner that if so advised he might prosecute respondents under Section 209, P.P.C. for 
fraudulently or dishonestly making a false claim or under Section 193, P.P.C. for falsely 
verifying the plaints. 1994 CLC 2443. 

"Any person" : The word "any" is significant. It is not necessary that the party to whom 
the offender intends to cause wrongful loss or annoyance should be the party against whom 
the suit is instituted. The object of the suit may be to defraud a third party. 

A Court of Justice : It is immaterial whether the Court in which the false claim was 
instituted had jurisdiction to try to the suit or not. The words in the section are "a Court of 
Justice", and not "a Court of Justice having jurisdiction." 

210. Fraudulently obtaining decree for sum not due: Whoever 
fraudulently obtains a decree or order against any person for a sum not due, 
or for a larger sum than is due, or for any property or interest in property to 
which he is not entitled, or fraudulently causes a decree or order to be 
executed against any person after it has been satisfied or for anything in 
respect of which it has been satisfied or fraudulently suffers or permits any 
such act to be done in his name, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine or with 
both. 
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COMMENTS 

jus. as S s C eTon™7® e ?r 208 in respect ,raudulent decrees, 
conveyances: the object of the Code beinn in no 2 ?- 6 In re ^P ect . of fraudulent transfers and 
together with Section 208 will enahlp hnth^nia- dot ^ P art,es a *^ e - This section taken 

suit or execution to be dealt with alike SectionL a ft n ddefe h ndar jj in . a fraudulent or collusive 
section, the fraudulent plaintiff. C ° n 208 P unis ^ es the fraudulent defendant, this 

with intent to'cLselnfuVto anv^^nn^ 6 , V !f it . h intent t0 in i ure : Whoever 
any criminal proceedina anain^t that ’ ins ^^ u ^ e f or causes to be instituted 

with having committed 9 as 9 offence knowirn’ thatlh^ charges an V P erson 

ground for such oroceedinn nrrh!ri n0W n9 4 u 3 there IS no J ust or lawful 
with imprisonment of either^ descrinhon^TUrm P h rS 2 n ’ Shal1 be P unished 
years, or with fine, or with both P ° t0rm WhlCh may extend t0 

COMMENTS 

be scarara'aaiigaj*; 

meaning of this section; no® does'TamolntTTte 

h h" T as , , ,° |us,l,y a conv ' ction under this section on the suspicion being proved to be 
unfounded A reckless statement, though it may be made in bad faith and may b^evidenoeol 
rnal.ce. is not evidence of the knowledge of the falsehood of the charge There must he 
absence of just or lawful grounds for lodging a complaint and unless theselactors are proved 
conviction under this section of the P.P.C.-would be bad in law. P L D 1954 Bal 14 ' 


1 
2 . 

(a) 

(b) 
3. 


Ingredients : The necessary ingredients of a charge under this section are : 


Intention to cause injury to a particular person. 

Such injury intended by- 

instituting or causing to be instituted criminal proceeding against that person, or 
falsely charging him with having committed an offence. 

Knowledge of there being no just or lawful ground for-such proceedina or charne 
against that person. y 

Conviction under both Sections 182 & 211, P.P.C. not possible : According to the 
case of Muhammad Alam v. State, provisions of Sections 182, P.P.C. & 211, PPC beinq 
j^rnlar in nature, accused cannot be convicted for both the offences simultaneously 1997 


An offence under Section 182 is included in the more serious offence falling under 
p ectu ? n 211. and a prosecution for a false charge may be either under Section 182 or Section 

,h^°u Ugh clearly if Section 211 does aPP'Y and the false charge is serious, prosecution 
^'ouia be under Section 211 But this does not mean that where an offence under Section 182 

s complete and prosecution is lodged under Section 182, the proceedings under Section 182 
must subsequently be quashed merely because the accused, not content with the false report 
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to the police, had subsequently made a false complaint to a Magistrate in addition, aryj 
thereby exposed himself to a prosecution under Section 211 A repetition of the same 
complaint to a different person and under different circumstances wou d not render the 
person, who made the false complaint, free from liability to prosecution for an offence which 
he had already committed and which was complete in itself P L D 1951 Lah. 405. 

False complaint to police officer followed by a complaint to the Court Complaint if false 
has to be dealt with by Court under Section 211 and proceedings under Section 182 are not 
sustainable P L D 1975 Kar. 87. 

Injury : This means any harm illegally caused to any person in body, mind reputation 
or property {vide Section 44). The foundation of the action is malice and malice may be shown 
at any time in the course of inquiry of criminal proceeding 

The feature of a criminal proceeding, which distinguishes it from a civil proceeding, is 
that It lies in criminal Court under the adjective law while a civil proceeding lies in a Civil Court 
Both preponderance of authority and the argument a priori lead to the conclusion that the true 
meaning of the expression "criminal proceeding" is a proceeding which lies under the Law of 
Procedure in a Criminal Court and which is in accordance with some requirement of or is 
performed under some power conferred by the relevant procedural provisions The mere 
making of a complaint (the world being used in a general sense and not in the technical sense 
' of Criminal Procedure Code) whether orally or in writing, against a person under Section 107, 
Criminal Procedure Code and an/ steps which the Magistrate may take to verify the trust of the 
allegations before he issues notice to the opponent are not within the expression “criminal 
proceeding" P L D 1949 Lah. 477. 

A criminal proceeding is not necessarily one which is taken under the Penal Code Any 
proceeding which relates to an offence will be covered by the expression. Thus a prosecution 
for an offence under the Municipal Act will also be a criminal proceedings. P L J 1973 Lah. 
352. 

Cases not caused by section : When once information is given to police about a 
cognizable offence, any statement subsequently made by another person to the police is a 
statement made in police investigation and cannot be made the foundation of a prosecution 
under this section though it is false. A I R 1936 Mad. 160. 

It is enough if it appears that the charge was deliberately made before an officer of 
police with a view to Its being brought before a Magistrate. It is not necessary that the charge 
must have been fully heard and dismissed. 

‘False charge should be made to Court or officer having jurisdiction to investigate’: 

The false charge must be made to a Court or to an officer who has power to Investigate and 
’send up for trial It must be an accusation made with the intention to set the law in motion 

‘Knowing that there is no just or lawful ground for such proceeding or charge’ : To 

constitute this offence it must be shown that the person instituting criminal proceedings knew 
that there was no just or lawful ground for such proceedings This expression means "an 
honest belief in the guilt of the accused based upon a full conviction, found upon reasonable 
grounds, of the existence of a state of circumstances, which, assuming them to be true, would 
reasonably lead any ordinarily prudent and cautious man, placed in the position of the 
accuser, to the conclusion that the person charged was probably guilty of the crime imputed 
There must be, first, an honest belief of the accuser in the guilt of the accused secondly, such 
belief must be based on an honest conviction of the existence of the circumstances which led 
the accuser to that conclusion; thirdly, such secondly mentioned belief must hp hased upon 
reasonable grounds; by this is meant such grounds as would lead any fairly cautious man in 
the defendant's situation so to believe, fourthly, the circumstances so believed and relied on by 
the accuser must be such as amount to reasonable ground for belief in the auilt of the 
accused" a 
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, Fa s ? fc a J?* 6 hw «« Ure 0n the P art of . the complainant to establish the truth of his 
allegation does o by any means justify the inference that the complaint was false; and to 
secure* convic ion in this class of cases it must further be established beyond reasonable 
doubt that the circumstances are not merely consistent with the guilt of the accused but 
entirely inconsistent with his innocence. 

Where the case was prima facie made out in the Court but the accused was acquitted 
eventually it was heid that the charge had been made in good faith and the offence under 
Section 211 was not substantiated. P L D 1965 Dacca 543. 

There must be absence of just lawful grounds for lodging a complaint and unless these 
factors are proved a conviction under this section would not be sound. P L D 1954 Bal.14. 

212. Harbouring offender : Whenever an offence has been committed, 
whoever harbours or conceals a person whom he knows or has reason to 
believe to be the offender, with the intention of screening him from legal 
punishment, 

if a capital offence: shall, if the offence is punishable with death, be 
punished with imprisonment of either description for a term which may extend 
to five years, and shall also be liable to fine, 

if punishable with imprisonment for life, or with imprisonment : and 

if the offence is punishable with imprisonment for life or with imprisonment 
which may extend to ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be liable 
to fine, 

and if the offence is punishable with imprisonment which may extend to 
one year, and not to ten years, shall be punished with imprisonment of the 
description provided for the offence for a term which may extend to one-fourth 
part of the longest term of imprisonment provided for the offence, or with fine, 
or with both. 

"Offence" in this section includes any act committed at any place out of 
Pakistan, which, if committed in Pakistan, would be punishable under any of 
the following sections, namely 302, 304, 382, 392, 393, 394, 395, 396, 397, 
398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 460 : and every such act 
shall, for the purposes of this section, be deemed to be punishable as if the 
accused person had been guilty of it in Pakistan. 

Exception: This provision shall not extend to any case in which the 
harbour or concealment is by the husband or wife of the offender. 

Illustration 

A knowing that B has committed dacoity, knowingly conceals B in order to screen him 
legal punishment. Here, as B is liable to imprisonment for life, 4 is liable to imprisonment of 
either description for a term not exceeding three years, and is liable to tine. 

COMMENTS r 

Scope : This section applies to the harbouring of persons who have actually committed 
certain offences under the Penal Code or an offence under some special or local law, when the 
thing punishable under such special or local law is punishable with imprisonment for a term of 
one year or upwards. It supposes that some offence has actually been committed, and that the 
harbourer gives refuge to one whom he knows or has reason to believe to be the offender with 
the intention of screening him from legal punishment It does not apply to the harbouring of 
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persons not being criminals, who merely abscond to avoid or delay a judicial investigation 

(1945) 24 Pat. 604. 

No harbouring or concealment Is punishable unless there was an offence and the 
accused knew that the person harboured Is the*offender. P L D 1995 Quetta 108. 

Ingredients : The section has three essentials : 

1. Commission of an offence. 

2 Harbouring or concealing the person known or believed to be the offender. . 

3. Such concealment must be with the intention of screening him from legal 

punishment. 

Exception : The exception only extends to the cases where harbour is afforded by a 
wife or husband. No other relationship can excuse the wilfull receipt or assistance of felons; a 
father cannot assist his child, a child his parent, a brother his brother, a master his servant, ora 
servant his master. 

213. Taking gift, etc., to screen an offender from punishment: 

Whoever accepts or attempts to obtain, or agrees to accept, any gratification 
for himself or any other person, or any restitution of property to himself or any 
other person, in consideration of his concealing an offence or of his screening 
any person from legal punishment for any offence, or of his not proceeding 
against any person for the purpose of bringing him to legal punishment; 

if a capital offence : shall, if the offence is punishable with death, be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine; 

if punishable with imprisonment for life, or with imprisonment : and 

if the offence is punishable with imprisonment for life or with imprisonment 
which may extend to ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be liable 
to fine; 1 /. 

and if the offence is punishable with imprisonment not extending to ten 
years, shall be punished with imprisonment of the description provided for the 
offence for a term which may extend to one-fourth part of the longest term of 
imprisonment provided for offence, or with fine, or with both. 

♦ f COMMENTS 

Scope : This section is applicable when the person accepting the gratification is not a 
public servant. If he is a public servant, there would appear to be no advantage in referring to 
this section and the offence might more properly be dealt with as one under Sections 161 or 
162 (1946) 47 Cr. L J 623. 

The compounding of a crime by some agreement not to bring the criminal to justice. If 

sras 'ssfzx ?Ksr r 1 S' % r ce p r he : z 

offence is legal. I. is ,he duty o.everyS, a , Q p u :L n :nrrN h :TnlVrhTrirla 
right to compound any crime, because he himself is in|ured and no one else ' 

Object : This section and Section 214 ar p i n »onri n ^ ~ 
prosecutions in cases S inwhlch the public Is thought to'be doeplv inr 6 "' Sup P ression ° f 

of the offender They impose penalties on transactions entered ?mo wUMhfcf Jlew * pun,shrnen ' 
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Ingredients : The section has two essentials :~ 

1 A person accepting or attempting to obtain any gratification or restitution of property 
for himself or any other person 


2. Such gratification must have been obtained in consideration of (a) concealing an 
offence, or (b) screening any person from legal punishment for an offence, or (c) not 
proceeding against a person for the purpose of bringing fvm to legal punishment. 

214. Ottering gift or restoration ot property in consideration ot 
screening offender : Whoever gives or causes or offers or agrees to give or 
cause, any gratification to any person, or to restore or cause the restoration of 
any property to any person, in consideration of that person's concealing an 
offence, or of his screening any person from legal punishment for any offence, 
or of his not proceeding against any person for the purpose of bringing him to 
legal punishment; 

if a capital offence : shall, if the offence is punishable with death, be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine; 

if punishable with imprisonment for life, or with imprisonment : and 

if the offence is punishable with imprisonment for life, or with imprisonment 
which may extend to ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be liable 
to fine: 

and if the offence is punishable with imprisonment not extending to ten 
years, shall be punished with imprisonment of the description provided for the 
offence for a term which may extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, or w.ch both. 

Exception : The provisions of Sections 213 and 214 do not extend to any 
case in which the offence may lawfully be compounded. 

Illustrations 

[Rep. by the Code of Criminal Procedure, X of 1892]. 

COMMENTS 

Scope : The last section punished the receiver of a gift in consideration of 
compromising an offence; this section punishes the offerer of the gift The offence of giving a 
gratification to any person in consideration of that person concealing any offence, or of his 
screening any person from legal punishment for any offence, or of his not proceeding against 
any person for the purpose of bringing him to legal punishment, may be committed not only in 
respect of a completed offence, but also in respect of an offence, which it is proposed to 

commit. 

Ingredients : This section has two essentials 


1 Offering any gratification or restoration of property to some person. 

2 Such offer must have been in consideration of that person's (a) concealing an 
offence or ( b ) of his screening any person from legal punishment for an offence, or 
(c) of his not proceeding against a person, for the pprpose of bringing him to legal 


punishment 

Whoever : This word 
sought to be concealed or 


is wide enough to include the person who committed the offence 
screened as well as a third party. This section, therefore, includes 


* 
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th£ ottor of a bribe by the person who has committed the offence that he desired to screen 

1 Weir 194. 

'Compounded' : Compounding an offence is more than a mere promise to withdraw 
prosecution It supposes an arrangement by vChich the parties have settled their differences 
and in the more usual acceptance of the term implies that the prosecutor has received some 
consideration or gratification for dropping the prosecution Although the provisions of the 
Contract Act may not apply, the proof of the arrangement must be similar to that which the 
Court requires for the proof of any agreement which is in issue Unless it appears that the 
parties were free from influence of every kind and were fully aware of their respective rights, it 
would be impossible to give effect to a so called arrangement or composition. I L R 21 Cal. 

115. 

215. Taking gift to help to recover property, etc. : Whoever takes or 
agrees or consents to take any gratification under pretence or on account of 
helping any person to recover any movable property of which he shall have 
been deprived by any offence punishable under this Code, shall, unless he 
uses all means in his power to cause the offender to be apprehended and 
convicted of the offence, be punished with imprisonment of either description 
tor a term which may extend to two years, or with fine, or with both. 

COMMENTS 

. • „ 0b ** ct . : ™ s sectio " is primarily aimed at professional trackers and other persons who 
being usually in league with thieves or well aware of their proceedings, obtain money etc for 

doesTnot'aDDl'v to'thn irtuaUh' maki " 9 a " y eff0rt 10 bring ,he oHenders to justice, and 

some arafflinn nn fl™ * T one wha bein 9 lea 9 ue with the thief, received 
the samftime usinn ™ he P ,ng ,he owner ,0 recover lhe stolen property, without at 

convicted oMhe oHence 6 mea " S ' n h ' S P ° We ' ,0 CaUSe ,he ,hie '*» be apprehended and 

Ingredients : This section has three essentials 

account°of hprnlnn^m/n C ° nSer ! tin9 t0 take any 9 ratification under pretence or on 
count of helping any person to recover any movable property. 

unde^The r pena| J Code° Perty mUSt h3V6 been deprived of b y an offence punishable 

3 ' causeme°offnnd»?, ,b ® 9 ra,i,ic a"°" ™ st . n °> have used all means in his power to 
cause me offender to be apprehended and convicted of the offence 

Once elements constituting an offence under Section 215 of thp PaHetor, 
are established by evidence, the onus proving that the person charged entitled tn thp^pnpfit of 
exception lies on the defence. In a prosecution under Section 215 of thp * he b ?? 6 !ho 

prosecution to prove the negative that the accused did not use all mean* inh? 6 rt IS n< ? ° f cf 
the offender to be apprehended. It is for the defence to establish the nnciti h ? P ov y er t( ? cat i s ^ 
all in their power to cause the offender to be apprehended. P L D 1965 DaccVfs?^ 8 * ^ 

216. Harbouring offender who has escaped from 

apprehension has been ordered : Wheneveranvoerinn or _, wh ° s ® 
charged with an offence, being in lawful custody for thiT £ onvicted of ' ° r 
from such custody, y mat off ence, escapes 

or whenever a public servant, in the exercise nf tho ^ , 
public servant, orders a certain person to be nnnrolf Powers of such 
whoever, knowing of such escape or order fnr ir^r? ne u ec * * or an offence, 

or apprehension, harbours or 
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conceals that person with the intention of preventing him from being 
apprehended, shall be punished in the manner following, that is to say: 

if a capital offence : if the offence for which the person was in custody 
or is ordered to be apprehended is punishable with death, he shall be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine; 

if punishable with imprisonment for life, or with imprisonment : if the 

offence is punishable with imprisonment for life or imprisonment for ten years, 
he shall be punished with imprisonment of either description for a term which 
may extend to three years, with or without fine; 

and if the offence is punishable with imprisonment which may extend to 
one year and not to ten years, he shall be punished with imprisonment of the 
description provided for the offence for a term which may extend to one-fourth 
part of the longest term of the imprisonment provided for such offence or with 
fine, or with both. 

"Offence" in this section includes also any act or omission of which a 
person is alleged to have been guilty out of Pakistan which, if he had been 
guilty of it in Pakistan would have been punishable as an offence, and for 
which he is, under any law relating to extradition, or otherwise, liable to be 
apprehended or detained in custody in Pakistan, and every such act or 
omission shall, for the purposes of this section, be deemed to be punishable 
as if the accused person had been guilty of it in Pakistan. 

Exception: This provision does not extend to the case in which the 
harbour or concealment is by the husband or wife of the person to be 
apprehended. 

COMMENTS 


Scope : This section makes it punishable to harbour or conceal a person for whose 
apprehension an order has been passed by a public servant, even when such apprehension is 
ought to be made not for the purpose of trying him for an offence that he may have committed, 
but for enforcing a punishment already inflicted on him for having committed, the offence. 

Story as made out by police against accused appeared to be intrinsically false and 
hollow Police party was standing at place which was a thoroughfare and it was not difficult for 
police party to associate any independent witness with ‘Naka’ but no witness from area was 
associated who could have witnessed the occurrence. Prosecution having failed to connect 
accused with crime beyond reasonable doubt, accused was acquitted giving him benefit of 
doubt 1995 M L D 1291. 

Knowing of such escape or order for apprehension’ : The word knowing' means 
somethinq more than and different from the words had reason (or sufficient cause) to believe j 
The latter words might be satisfied though no warrant had in fact been issued, Knowing' 
however implies a fact which can be shown. It does not necessarily import actual evidence of 
senses but it does import knowledge of something actual by means of authentic or 
authoritative information It must be proved by legal evidence that an order for the arrest of the 
person alleged to have been harboured was made and that the accused knew of the order and 
harboured the person concerned with such knowfedge. 

Harbours or conceals being apprehended’ : The word harbour' does not only mean 
to orovide shelter food and clothing but includes the assisting of the person in any way to 
evade Apprehension The mere giving of a meal to a proclaimed offender is not an offence 
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within the meaning of this section in the absence of any evidence to the effect ffiat the intention 
of the accused was to prevent the offender from being apprehended A I R 1925 Sind 295. 

1 [216-A. Penalty tor harbouring robbers or dacolts : Whoever 
knowing or having reason to believe that any persons are about to commit or 
have recently committed robbery or dacoity, harbours them or any of them, 
with the intention of facilitating the commission of such robbery or dacoity, or 
of screening them or any of them from punishment, shall be punished with 
rigorous imprisonment for a term which may extend to seven years, and shall 
also be liable to fine. 

Explanation : For the purposes of this section it is immaterial whether the 
robbery or dacoity is intended to be committed, or has been committed, within 
or without Pakistan. 

Exception: This provision does not extend to the case in which the 
harbour is by the husband or wife of the offender.] 

COMMENTS 

Scope : This section was to enable the Court to inflict enhanced punishment where the 
persons harboured are robbers or dacoits or where they intend to commit robbery or dacoity 
it is not enough that the person charged under this section should be harbouring dacoits in 
iioocei shou,c f be harbouring persons who intend to commit a particular dacoity A I R 

P er „ Son char 9® d wilh the substantive offence of dacoity or robbery has been 
nunkhmont n ( a ?° h< 2 person who is said to have Intended to screen him from legal 

undeMhis sectio^ 601 ° ^ 0ffence cannot be held guilty of harbouring the alleged offender 

' barbour jn Sections 212, 216 and 216-A: 

/Omitted by the Penal Code (Amendment) Act, VIII of 1942, S. 3]. 

norcrnic 'fr!!m liC servant disobeying direction of law with intent to save 
mhh? QprwfnT or Property from forfeiture : Whoever, being a 

wh?rh hS knowingly disobeys any direction of the law as to the way in 
which he is to conduct himself as such public servant, intendinq thereby to 
save, or knowing it to be likely that he will thereby save, any person from leaal 
punishment, or subject him to a less punishment than that to which he is liable 
or with intent to save, or knowing that he is likely thereby to save anv nrooertv 
from forfeiture or any charge to which it is liable by law, shall be punishecTwi^ 
imprisonment of either description for a term which may extend tn twn wears 
or with fine, or with both. y a t0 1770 yearS ’ 

COMMENTS 

Scope : This section and the three following sections deal with ^ * 

of public servants in respect of official duty Their proper place is in rh^? d '^v C %? n the Pn 
makes punishable a certain dereliction of duty quite apart from thp n.,oo* apter X Th,s sect,on 
bribe is paid to induce such dereliction The dereliction must rlfJ^ 6 ?' 100 3S t0 whether any 
definition of the offence, be committed in the discharge of thp fr ? m the nature of the 

(1946) 47 Cr. L J 623. notions of the person charged 

Where several persons were apprehended at ninht »i m 
committed cufpable homicide, the police officer tied thorh . 7? e on suspicion of having 

--- em lo 9 B, her by the hands, and kept 

1 Sec 216 A ins by the Criminal Law (Amendment) Act. Ill 0 11894 
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them in the* b,ch they had been arrested instead of at once taking them to the 

Hsarest p^ice statin but the accused escaped in the course of the night, it was held that the 

Ijol'ce officer dKj not comnut an offence under this section because his intention in keeping the 

accu K 5 *?. 1 V' age was merely to wait until it was more convenient to start, and the 

d,SO t b mnirtpt p R h L rU e B °| 1 was ' therefore - such a disobedience as this section 
contemplates P.R. No. 18 of 1871. 

218. Public servant framing incorrect record or writing with intent to 
save person from punishment or property from forfeiture : Whoever, 
being a public servant, and being as such public servant, charged with the 
preparation of any record or other writing, frames that record or writing in a 

ho WS K° be ,ncorrect ’ Wlth i^ent to cause, or knowing it to 

be kely t at he-will thereby cause, loss or injury to the public or to any person, 

or with intent thereby to save, or knowing it to be likely that he will thereby 

. pe ^ on ^ rom le 9 al punishment, or with intent to save, or knowing that 

it y e r e ^? b V° , save ' ? n ,y P r °P ert y from forfeiture or other charge to 

desrrintinn fnr^t by a lv K Shal1 be P unished Wlth imprisonment of either 
descriphon for a term which may extend to three years, or with fine, or with 

COMMENTS 

nh,ort^f?f e J Th ' S section dea,s with the intentional preparation of a false record with the 
imnnri ° sa ^ ,n 9 or ' n l urin 9 any person or property The correctness of records is of the highest 
importance to the State and to the public. The intention with which the public servant does the 

0 867T| n w°^7 '(Cr ) e S6Cti ° n * "" 6SSential ingredient ° f the offence P^ishaWe under it 
Ingredients : This section has three essentials 
1 writin ffender mUSt b6 3 PUbl ' C servant char 9 ed with the preparation of a record or 
He must have framed that record or writing incorrectly. * 

He must have done so with intent to cause or knowing it to be likely that he will 
thereby— + ■ 


2 

3 

(a) 

(b) 


cause loss or injury to the public or any person, or 
save any person from legal punishment, or 


(c) save any property from forfeiture or other charge to which it is legally liable. 

P rr , A< ; C ? rding 10 case of Muhammad Nawaz Sharif v. Special Court, 1997 Cr. L J 502- 1998 
PCr.LJ 162. ingredients of Section 218 would not be made when there is no allegation 
against accused of having prepared any incorrect record. ° al,e 9 at| on 

, Where a public servant, who was in charge of certain documents was reauired tn 
Produce them, but being unable to do so, fabricated and produced similar documents with the 

nofhp 50 ° f scre f n,ng T ^ Punishment, it was held that such fabricated documents 
not being records or writings with the preparation of which such public servant as such was 
charged, he could not legally be convicted under this section. ucn W3S 

cnn , Documents produced in another case, consideration of : Court can take into 
lhe evidence produced in a particular case and no reference could be made to 
me documents which were produced in some other case. 1994 P Cr. L J 261 

With intent to cause loss or injury to the public or to anv nerson’ ■ In nrHor 
j^ftain conviction under Section 218 of the Penal Code it is not sufficient that the entries are 
■ncor rect but it is essential as well that the entry should have been made with the intention 
mentioned in Section 218. In a case where direct evidence proving the necessary intention is 
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lacking and the circumstantial evidence is too meagre to support any safe conclusion as to the 
intention with which the accused made the entry complained of, it cannot be said that an 
offence under Section 218 has been committed by the accused. P L D 1957 S C (Ind.) 377 . 

‘Whoever, being a public servant....charged with the preparation of any record 

etc.’ : The petitioner was tried for dishonestly preparing false Abiyana documents and was 
convicted to undergo a sentence of one year rigorous imprisonment and a fine of Rs 5,000 In 
appeal the High Court modified the charge to be under Section 218, P.P.C. instead of Section 
468. P.P.C without altering the sentence. Before the Supreme Court the point urged was that 
mere preparation of false or incorrect documents cannot constitute an offence under Section 
218. P.P.C. unless it was prepared to cause loss or injury to any person. The contention was 
repelled observing that obvious effect of that incorrect, false and dishonestly prepared record 
was that the persons who were not owners or in possession of or who had not cultivated 
certain field numbers, were shown as liable to pay the Abiyana' for the same and conversely 
those who were really liable were not shown In the circumstances, held that the relevant 
means are clearly existed on the part of the petitioner and the findings of the trial Court is 
unexceptionable because by committing his forgery he intended to cause wrongful loss to 
some and wrongful gain to others. 1980 S C M R 908. The High Court directed its Registrar to 
draw a complaint against the appellants (a doctor and an A.S.I.) charging them with the 
preparation of incorrect record and giving false statements. Before issuing the direction in 
notice was given to the appellants to explain their viewpoint High Court was of the opinion 
that the statement in question was not that of the deceased This presumption was formed 
because thumb-impression and signatures of the deceased were missing and the A S I had 
deliberately recorded statements of the deceased under Section 161. Cr.P.C. in order to do 
away with necessity of obtaining his signature or thumb-impression It was held that had A S I 
gone to the extent of fabricating statement of the deceased, he could have easily got his 
thumb-impression on statement even if he was unconscious. It was further held that inference 
drawn by the High Court was not conclusive and it was doubtful if the appellants could be 

successfully prosecuted for committing the offence under Sections 193 and 219, P.P.C. 1977 
S C M R 55. 

Petition filed by accused under Section 265-K, Cr.P.C. for his acquittal dismissed 
y Special Court—Validity : Nothing was available in record to substantiate the allegation of 
dishonest misappropriation, conversion to one's own use or disposal of the property in 
violation of any law constituting criminal breach of trust In the absence of any allegation 
against the accused of having prepared any incorrect record. Section 218, P P C. was not 
attracted Section 5 (2) of the Prevention of Corruption Act, 1947 was also not attracted as 
there was nothing on record to suggest that the accused had made the allotments of land in 
question after obtaining illegal gratification or bribe from the allotees No material was even 
available on record constituting "misconduct'' on the part of accused within the meaning of Art 
2 (A) of PP O 16 of 1977. No probability of conviction of accused under the aforesaid 
offences being there, his trial was an exercise in futility Order of Special Court dismissing the 
application filed by accused under Section 265-K, Cr.P C. was consequently set aside being 
without lawful authority and the proceedings arising out of the F.I.R in question were auashed 
1998 P Cr. LJ 162 . 


Quashing of F.I.R. : Offences under Penal Code, 1860 mentioned in the F I R bei 
scheduled offences were to be investigated and tried in accordance with thp nrnvkions 
West Pakistan Anti-Corruption Establishment Ordinance. 1961 and the Rules Tam 
thereunder. Accused were public servants and the case against them could not have be 
registered except under the orders of the Officers mentioned in R 8(2) of thp Punish Ar 
Corruption Establishment Rules. 1985 Local/general police was absolutely Dmhibrted 
register a criminal case under the scheduled offences at the ordinary police station F I R hi 
also revealed that the case agamst 1 the accused was registered merely on nrpsnmntinns ar 
suspicions Direction of the District Magistrate for registration of thlcTse ann ntTho ^r.is 
being illegal, unlawful and nullity ,n the eyes of law, subsequentSS?tK 
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S (jbjecl P matt°"<^°t^e*charg , e' s^gedly^re'pare^byThe accused^o^c^p^thereofha^beSi 

SuiSunder Art. 76 of Qanun^ahada. 5 Ct?eSbMSrr. tenVh™ 38 
had applied its conscious mind to the relevant evidence and had g^ven coqent reasons f^Tnoi 
re |y,n g on prosecution ev |dence and its judgment acquitting the accused 9 did not suffer from 
any infirmity. No compelling reason was available to deprive the accused of the benefit nf 
double presumption of innocence earned by them thmugh their acquittal by Court of 
competent jurisdiction. Leave to appeal was refused in circumstances. 1995 SCMR 246 (c). 

♦r 2 rnnt)^xI iC fo er io ant N i A r )J udicial Proceeding corruptly making report, 
etc ,v. c °^ trary to ,aw ■ Whoever being a public servant, corruptly or 
maliciously makes or pronounces in any stage of a judicial proceeding .any 
report, order, verdict, or decision which he knows to be contrary to law, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. ^ 

COMMENTS 

Object : This and the next section deal with corrupt or malicious exercise of the power 
vested in a public servant for a particular purpose. p 

Maliciously’ : "Malice in its legal sense means a wrongful act, done intentionally 
without just cause or excuse". A man acts maliciously when he wilfully and without lawful 
excuse does that which he knows will injure another in person or property. The term 
maliciously’ denotes wicked, perverse and incorrigible disposition. It means and implies an 
intention to do an act which is wrongful, to the detriment of another. 

Thus where a Police Sub-Inspector wrongfully confined certain persons on charges of 
gambling in future and extorted money from them by putting them in fear of being prosecuted 
,n c °urt upon offences which he knew to be false, it was held that the offence under this 
section and not under Section 347 or Section 342 had been committed. A I R 1941 Sind 36. 

220. Commitment for trial or confinement by person having 
authority who knows that he is acting contrary to law : Whoever, being in 
any office which gives him legal authority to commit persons for trial or to 
confinement, or to keep persons in confinement, corruptly or maliciously 
commits any person for trial or confinement, or keeps any person in 
confinement, in the exercise of that authority, knowing that in so doing he is 
acting contrary to law, shall be punished with imprisonment of either 
[Ascription for a term which may extend to seven years, or with fine or with 
both. Xr 

COMMENTS 


Scope : This section is enacted to prevent abuse of their powers by persons holding 
? n Y office which gives them authority to commit persons for trial or to confinement. If the act is 
e gal there can be no guilty knowledge, hence, no offence. A I R 1941 Sind 36. 

. The section applies to persons holding certain offices and not to private persons who 
av e under certain circumstances, the right to confine persons accused of certain offences. 
r, ^ate persons, if they abuse their power, cannot be dealt with under this section. 

It is only when there has been an excess, by a police officer, of his legal powers of 
rre st, that it becomes necessary to consider whether he has acted corruptly or maliciously, 
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•i.. . ,-i.nir irv to law Whom tho arrest h lorj.ji n l( , r 

,«»lwrthHu-o .«< *a'.« uch 115 " 18 ,wcea8ar v "• W«S 

no guilty k "; wl ;'! 1 ’ X!?, ‘ ,nvl, lion un.l«r Ihta section 
Against the.«> us.. discharge can't be considered as false so as , 0 g,, 

rtS e,ocr,ar^S"o«'“'.. Section 2Z<k 

. M.tnnet nmisslon to apprehend on the part of public servant 
221. Intentional omw b J"“ q a pu blic servant, legally bound as 

bound to ap P^®'Apprehend or to keep in confinement any person 

S !' c P H w.t'h nr hab e to ire apprehended for an offence, intentionally omits to 

SS«l ,S^ stl « ors such person ,0 e , Scape ' « 

35 K£*S 2 escape 

contmement, shall be punished as follows, that is to say 

"* 10 08 *«” h0n * a 

an offence punishable with death, or 

with imprisonment of either description for a term which may extend to 

which may extend to ten years, or . 

with imprisonment of either description for a term which mayextend 
two years, with or without fine, if the person in contnemento r who 9 h 
hauP hppn aDDrehended, was charged with, or liable to oe apprenenuo 
an offence punishable with imprisonment for a term less than ten yea s. 

COMMENTS 

Scope:This section and Section 222 deals 

offenders and intentional suffering or aidiing the e “®P® jjjf, persons charged with or 

difference between these two section^^ffiat^tlvs^secffon^deals^wilhj3ers^^ persons unde r 

tsmasis* 

„ T S^SSSS^iSSTlSA’" SMS . 01 p " £•» 

bound t? whnpver being a public servant, legally bound as such P b , 
committed . ^ t0 keep to confinement any person under senten dy 

servant to app for any offence or lawfully committed t0 „ c ^ s ° u ch 

a Court of apprehend such person, or intentionally suffers 

intentionally intentionally aids such person in escaping or a ttenn P 

wescape from such confinement, shall be punrshed as follows that is to s» ^ 

m.n. ® *£%£• » «“ appr»M"1.a. S uni,, s.p«"» 

death: or nC j to 

vM.th imnri^nnrnent of either description for a term which may eXie nht to 

seven yeaS wrthTwithout fine, if the person in confinement, or who ovg* 


I 
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(i3v6 bG 6 n apprehended is subject by a sentence nf s r'm irt of i 0 *‘ 

"le of a commutation of such sentence lc ®; of a Court Justice, or by 

imprisonment for a term of ten years or upwards; or imprisonment ,or llfe or 
with imprisonment of either description for a term which may extend to 






COMMENTS 

Or prove points (1). (2) and (3) as above, and further- 

(4) That such person was in confinement under such sentence. 

(5) That the accused was legally bound to keep him in such confinement. 

That he suffered such person to escape, or aided him in escaping or in the attempt 
to 6SCdp6. 

That he did so intentionally. 

Prove also the offence for which such person was confined. 

Or prove the following points 


( 6 ) 

( 7 ) 


(D 

( 2 ) 

( 3 ) 

(4) 

( 5 ) 


«as cunnnea 


That the accused is a public servant. 

That the person in question had been committed to custody. 

That such committal was lawful. 

That the accused was legally bound to keep him in confinement under such 
committal. 


That he suffered such person to escape, or aided him in escaping or in the attempt 
to escape. 

(6) That he did so intentionally. 

Procedure : It is not cognizable. Warrant is not bailable if the case is punishable under 
the first or second clause; bailable if under the third clause Not compoundable. Triable by 
Court of Session if the cases falls under the first or second clause, by Court of Session or 
Magistrate, first class, if it fails under the third. 

223. Escape from confinement or custody negligently suffered by 
public servant : Whoever, being a public servant legally bound as such public 
servant to keep in confinement any person charged with or convicted of any 
offence or lawfully committed to custody, negligently suffers such persons to 
escape from confinement, shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or with both. 

COMMENTS 

Scope : This section applies only to cases where the person, who is allowed to escape 
ls m custody for an offence, or has been committed to custody, and not to cases where such 
Person has merely been arrested, under civil process. This section further extends the principle 
hid down in the two preceding sections. It punishes a public servant who negligently suffers 
any person charged with an offence to escape from confinement. The last two sections deal 
wth intentional omission to apprehend such person 
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3 . 


Ingredients : The section has three essentials 
The offender must be a public servant. 

He must be legally bound to keep in confinement a person charged with 0r 
convicted of an offence or lawfully committed to custody. 

He must negligently suffer such person to escape. 

' ‘Charged with or convicted of any offence’ : The words "charged with an offence" in 
this section are used only in the sense of inculpation or accusation of an offence and do not 
mean Against whom a charge has been framed." Where ^ 

officer, and therefore not legally bound’ to keep in confinement a person arrested by a private 
person for an offence negligently suffered that person to escape from confinement, it was held 
that he could not be convicted under this section. 

Where a head constable produced under-trial prisoner before Magistrate and when he 
came outside of the Court-room, the prisoner escaped from his custody The prisoner was 
handcuffed by both hands when he was produced before the Magistrate and when he came 
out of the Court-room even then he was handcuffed. Defence witnesses stated that they had 
noticed the prisoner struggling to release his hands from handcuffs The Court arrived at the 
conclusion that it was very curious for the witnesses who have seen the prisoner busy in trying 
to release his hands, yet the head constable could not notice his activities. He could have been 
more concerned and vigilant to detect or feel the behaviour of the prisoner, he being nearest to 
the prisoner and charged with duty of keeping him in safe custody. In the circumstances it was 
held that the facts brought on the record were sufficient to prove negligence on appellants 
pan 1977 S C M R 121. 

Sentence, reduction in : Accused who had remained in custody for about five months 
had already been Departmentally punished. Under-trial prisoners and the accused persons 
had since been arrested Accused was also not in collusion with the assailants. Sentence of 
one year's S I. awarded to accused was reduced to the term of imprisonment already 
undergone by him, in circumstances. 1994 P Cr. L J 605. 

224. Resistance or obstruction by a person to his lawful 
apprehension : Whoever intentionally offers any resistance or illegal 
obstruction to the lawful apprehension of himself for any offence with which he 
is charged or of which he has been convicted, or escapes or attempts to 
escape from any custody in which he is lawfully detained for any such offence, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Explanation: The punishment in this section is in addition to the 
punishment for which the person to be apprehended or detained in custody 
was liable for the offence with which he was charged, or of which he was 
convicted. 

COMMENTS 

Scope : This section punishes the persons who offer resistance or obstruction to their 
lawful apprehension. It requires that the accused person must offer resistance or illega' 
obstruction to the lawful apprehension of himself for any offence with ^hi/h hie oithpr been 
charged or of which he has been convicted A I R 1925 Sind 1 83 

Ingredients : The section deals with two kinds of offences *~ 

1 Intentional resistance or illegal obstruction bv a oerenn ^ , . „cinn for 

any offence with which he is charged. ^ n ° ^ ,s lawful apprehensi 

2 Escape or attempt to escape by a person from . u/ith 

which he is charged or of which he has been convicted CUStod ^ * or the °^ ence 
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Intentional resistance : Intentional’ is the most important ingredient of this section and 
hence if the accused is forcibly snatched away from custody by others, it cannot be said that 
he intentionally escaped from custody. 

Resistance and obstruction : The words resistance’ and 'obstruction' occurring in 
Section 224, Pakistan Penal Code have their ordinary meanings and were not intended to 
include the case of one merely running away to evade arrest by party wanting to apprehend 
him No doubt by running away the appellant evaded arrest, but mere evasion of arrest does 
not amount to offering resistance or obstruction to the arrest which would result only if there 
were some active opposition to the arrest by force or show of force. If the prosecution had 
succeeded in establishing that the appellant was carrying a fire-arm which he used to shake off 
his pursuers, it would have been held that he had offered resistance or obstruction to his 
arrest, though he may not have hurt any one of his pursuers. P L D 1951 Lah. 276. 

‘Charged : An arrest of a person by an officer authorised in that behalf is a charging, 
that is. an imputation of the alleged offence though but a prima facie imputation until the case 
goes before some functionary authorised to deal with it. The word ‘charged’ is used in the 
popular sense as implying inculpation of an alleged offence as distinguished from a charge 
formulated after trial. 

‘Escapes or attempts to escape’ : A person is not in lawful custody if the person 
apprehending him or causing his apprehension has no power to arrest, or if he is arrested on a 
warrant, not lawfully signed, or by a person who cannot legally arrest, e g., a Chowkidar, or if 
he is kept in confinement for receiving illegal punishment. 

A man legally arrested for an offence must submit to be tried and dealt with according to 
law. If he gains his liberty before he is delivered by due course of law he commits the offence 
of escape. Even when the escape is effected by the consent or with the knowledge of the 
person escorting the prisoner in custody, the accused is no less guilty. The mere fact that a 
constable in charge of the accused, who was detained in a jail, became insensible was held 
not to determine the lawful custody of the accused. 

An escape from custody, when a person is being taken before a Magistrate for the 
purpose of being bound over to keep good behaviour, is not punishable under this section for 
in such a case he is not in custody for an offence. He could, however, be punishable under 
Section 225-B. 

Escape from custody by a thief who had been caught by a private person in the very act 
of stealing, at a time when the thief was being sent to the nearest police-station in custody of a 
person, who had not witnessed the offence was held to be an offence under this section. 

Judgment reading : "Since the accused has pleaded guilty and prays for mercy he is 
sentenced to imprisonment till the rising of the Court," held, no judgment as contemplated by 
Section 367 but only a brief note. Accused though pleading guilty, yet Magistrate is not 
absolved of his responsibility to write a proper judgment. P L D 1977 Lah. 1063. 

225. Resistance or obstruction to lawful apprehension of another 
Person : Whoever intentionally offers any resistance or illegal obstruction to 
the lawful apprehension of any other person for an offence, or rescue or 
attempts to rescue any other person from any custody in which that person is 
lawfully detained for an offence, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 
both; 

or, if the person to be apprehended, or the person rescued or attempted 
to be rescued, is charged with or liable to be apprehended for an offence 
Punishable with imprisonment for life, or imprisonment for a term which may 
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rescued ^is^charged 1 apprehended for an offence 

ourtshable wrth death, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 

liable to fine; 

or. if the person to be apprehended or rescued or attempted to be 
rescued is liable under the sentence of a Court of Justice, or by virtue of a 
commutation of such a sentence, to imprisonment for life or imprisonment for 
a term of ten years or upwards, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 

liable to fine; 

or, if the person to be apprehended or rescued, or attempted to be 
rescued, is under sentence of death, shall be punished with imprisonment for 
life or imprisonment of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

COMMENTS 

Object : This section punishes a person who-- 

(1) intentionally offers resistance or obstruction to the lawful apprehension of an 
offender; or 

(2) rescue or attempts to rescue a person from any custody in which he lawfully 
detained for an offence. 

"Intentional resistance " : Intention is an important ingredient in the offence. If the 
apprehension is not lawful resistance to such apprehension will not be any offence. Where a 
Sub-Inspector of Police went to a village dressed up in his uniform to arrest the accused in a 
most illegal and reprehensible manner, it was held that the accused could not be held guilty 
under this section if they offered resistance to the police 

Where a police-officer sent villagers to arrest certain person suspected of theft, contrary 
to the Code of Criminal Procedure which confers no powers on a police officer to send 
persons who are not police-officers to make an arrest which he could lawfully make, it was 
held that resistance to villagers did not constitute an offence under this section. 

Rescue : Rescue is the act of forcibly freeing a person from custody against the will of 
those who have him in custody. If the person rescued is in the custody of private person, the 
offender must have notice of the fact that the person rescued is in such custody. 

Lawfully detained : If the person from whose custody rescue is effected has no 
authority to detain lawfully the person rescued no offence will be committed for effecting the 
rescue. If a person authorized to arrest has made an arrest and handed over the person 
arrested to the custody of an agent, such custody continues to be, what it originally was. a 
lawful custody. 

1 [225-A. Omission to apprehend, or sufferance of escape, on part of 
public servant, in cases not otherwise provided for : Whoever being 3 
public servant legally bound as such public servant to apprehend or to keep 


i 


Section 225-A ins. by the Criminal Law (Amendment) Act, X of 1886 
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, n confinement, any person in any case not provided for in Section 221, 
Section 222 or Section 223, or in any other law for the time being in force, 
omits to apprehend that person or suffers him to escape from confinement, 
shall be punished- 

(a) if he does so intentionally, with imprisonment of either description for a 
term which may extend to three years, or with fine or with both; and 

[b) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fine, or with both], 

COMMENTS 

Scope : This section punishes intentional or negligent omission to apprehend or keep in 
confinement on the part of a public servant not coming within the purview of Sections 221, 222 
or 223 Where a police officer who was entrusted with the custody of an arrested person 
omitted to secure one of the doors of the room in which that person was confined and the 
prisoner escaped through that door, it was held that the officer was clearly guilty of negligence 
under this section. A I R 1930 Pat. 103. 

1 [225-B. Resistance or obstruction to lawful apprehension, or 
escape or rescue in cases not otherwise provided for : Whoever, in any 
case not provided for in Section 224 or Section 225 or in any ether law for the 
time being in force, intentionally offers any resistance or illegal obstruction to 
the lawful apprehension of himself or of any other person, or escapes or 
attempts to escape from any custody in which he is lawfully detained, or 
rescues or attempts to rescue any other person from any custody in which 
that person is lawfully detained, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine, or with 
both. 

COMMENTS 

Resistance to arrest must be intentional. A person who makes resistance not knowing 
that he is being or is about to be, arrested, cannot be convicted on an offence under this 
section In order to constitute an offence under this section something more is reguired than 
an evasion of arrest or mere assertion by the person sought to be arrested that he would not 
like to be arrested or that a fight would be the result of such arrest. 

Though absconding in order to avoid, being served, with a summons, notice of order is 
punishable, no provision exists for punishing absconding, in order to avoid arrest under a 
warrant The law provides certain alternative coercive procedure against the property of the 
absconder in such a case 

The gist of the offence under this section is resistance or obstruction to lawful 
apprehension or escape or rescue from lawful custody or attempt to secure such escape or 
rescue For a forcible escape from the custody of a process-server to amount to an offence 
under this section two pre-requisites must be satisfied and they are: 

(1) That the process-server had legal authority to arrest the accused, and 

(2) That the warrant on the authority of which he was making arrest had been legally 
issued by a competent authority. 


I Sec 225-B ins. by the Criminal Law (Amendment) Act. X of 1886. 
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Resistance to improper warrant justifiable : It is illegal to convict a person when the 
warrant was executed by an Incompetent person or when it <didnotI comathe 
person to be apprehended, or when It was void as it did not bear the seal of he Court issuing fl 
or when it was defective as the person who directed the peons to make the arrest was not 
authorised to do so. or when it did not give the name or designation of the person to whom it 
was Issued for execution, or when it was signed by an officer who was not legally empowered 
to sign it, or where it was not addressed to the bailiff of the Court. 


•Lawfully detained’ : A person about to be arrested is entitled to know under what 
power the constable is arresting him and, if he specifies a certain power which the person 
knows the constable has not got, he is entitled to object to such arrest and escape from 
custody, such custody not being a lawful one The prosecution must first establish that the 
constable who arrested the man had power to act under the specific authority that he claimed 
to have 

226. Unlawful return from transportation: [Omitted by the Law 

Reforms Ordinance, XII of 1972, Section 2 and Sched.] 

227. Violation of condition of remission of punishment : Whoever, 
having accepted any conditional remission of punishment, knowingly violates 
any condition on which such remission was granted, shall be punished with 
the punishment to which he was originally sentenced, if he has already 
suffered no part of that punishment, and if he has suffered any part of that 
punishment, then with so much of that punishment as he has not already 
suffered. 

COMMENTS 

Scope : This section is intended to punish a person for violation of the conditions of 
remission of punishment. In order to constitute offence it must be shown that the accused 
person had been convicted and sentenced; ( b ) that he had been granted a remission of 
punishment conditionally, and (c) that he committed a breach of a condition of the remission. 

Section 401 of the Code of Criminal Procedure empowers the appropriate Government 
to suspend or remit any sentence conditionally, or unconditionally. The present section deals 
with cases in which remission of punishment is made conditional by the Government 
Consequently, where remission is unconditional, no case can arise under this section. 

228. Intentional Insult or interruption to public sep ant sitting in 
judicial proceeding : Whoever intentionally offers any insult or causes any 
interruption to any public servant, while such public servant is sitting in any 
stage of a judicial proceeding, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine wh ?h may extend to ona 
thousand rupees, or with both. 

COMMENTS 

Object : The object Is to punish a person who intentionally insults the Court while 
administering justice. The aim is to keep intact the dignity of the Court and to preserve the 
confidence of the public in the administration of justice. This section punishes contempt o 
Court subordinate to the High Court. As far as the Superior Court, i e , High Courts and the 
Supreme Court are concerned, thus contempt is punishable under Art. 204 of the Constitutor 1 
of the Islamic Republic of Pakistan, 1973. 


Scope : The power to punish for contempt is an extremely stringent power, which was 
originally reserved in the English jurisdiction to Courts of Record, and it is in all respect 5 
desirable that where it is conferred upon authorities other than Courts of Record by expre sS 
law. the law should be construed in the narrowest terms in relation to the authorities so 
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empowered Reference to Section 228, P P C., show that the offence which the Revenue 
Officer under the East Bengal State Acquisition and Tenancy Act, 1950 purported to punish is 
one of insult or interruption to "any public servant while such public servant is sitting in any 
stage of a judicial proceeding" The Revenue Officer clearly satisfies the description of a public 
servant and referring to the definition of "judicial proceeding" in Section 4 (1)(/) of the Criminal 
Procedure Code, it may also be held that he was sitting in a stage of such a proceeding since 
by provisions in the East Bengal State Acquisition and Tenancy Act, 1950 and the Rules 
•hereunder, evidence could legally be taken on oath in such proceeding But evidence may be 
so taken in a very considerable number of proceedings before public servants, who are not 
Courts eo nomine and a differentiation thus appears between the provisions of Section 480, 
Cr P C. and those of Section 228, P P C , namely, that the power of immediate punishment of 
such an interruption or insult is not given to every public servant sitting to conduct a judicial 
proceeding, but is confined by Section 480. to "any Civil, Criminal or Revenue Court" Bearing 
in mind that it is important to the liberty of subject that power of immediate commitment and 
punishment for contempt should be confined within the very words of the statute by which it is 
conferred, the power conferred by Section 480, Criminal Procedure Code, is not exercisable 
by any person or body other than person or body who is designated as a Court. The Revenue 
Officer was not so designated, and consequently, he could not exercise power under that 
section P L D 1965 S C 677. 

Mere mention by Court in its show-cause notice about having been insulted or 
interrupted by the accused while writing a judgment was not enough to infer that Presiding 
Officer was sitting in a judicial proceeding Court should have followed the procedure as laid 
down m Sections 480 and 481, Cr P C and should have recorded the statements of accused 
and other evidence to prove the fact of being busy in judicial proceedings at the relevant time. 
Show cause notice was served on the accused when the Court time was over and without 
providing an adequate opportunity to them to defend themselves Court convicted the 
accusecfto pay a fine of Rs 200 each on receiving their reply and also sent them to jail without 
giving them time to pay the fine Such steps taken by Court had exhibited its malice, 
inexperience and an effort to protect its Peshkar who allegedly had accepted illegal 
gratification Accused were acquitted in circumstances. 1995 P Cr. L J 1307. 

Court for trial of an offence under Section 228, P P C has to follow the procedure as laid 
down in Ss 480 and 481, Cr P C whereunder recording of statement of accused is mandatory. 

1995 PCr.LJ 1307 (b). 

Impugning impartiality of Court : The petitioner in an application for adjournment to 
move for transfer had said that he had absolutely no hope of justice from the Court and prayed 
that he might be granted an adjournment so that the petitioner could get a just decision in the 
case It was held that to impugn the impartiality or justice of the Court to its face, constitutes 
gross contempt and amounts deliberate insult to the Court. Further, that the contention was 
unacceptable that because of the provisions of Section 526 of the Code of Criminal Procedure, 
the inclusion of the offending words in the adjournment petition submitted to the trial Court 
could not in law constitute contempt It would depend on the circumstances of each case 
whether an insult was intentionally offered to the Court or not and the fact that it is quite 
necessary in law to give reasons for making a prayer for adjournment to move for transfer of 
the case, is a factor which due weight must be attached in that connection. The motive may be 
to press a defence and yet it may be coupled with an intention to insult the Court. However, 
excellent the motive may be, if the words constitute an offence, the motive would not make 
them lawful In cases where the words used and the absence ot necessity for including 
insulting suggestion in an application of adjournment, clearly suggest that there was an 
intention to insult the Court such fact should not be passed over in silent. P L D 1955 Lah. 16. 

An offence under Section 228 of the Penal Code cannot be tried, except by a Court and, 
under Section 28 of the Criminal Procedure Code, the Court itself must be the Court which has 
been interrupted or insulted. Section 190 read alongwith the Schedule and Section 476, read 
alongwith Section 193, would be inapplicable to such case, Sections 480 and 482 are, 
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therefore the only sections which can be attracted on the facts of the present case No other 
procedure is available One is. therefore, driven to the position that it is a Court and only a 
Court which can conduct a trial under Section 228 of the Penal Code This is the inevitable 
result of the juxtaposition of the Penal Code and the Criminal Procedure Code, and, the two 
must be read together, to give a meaning to the provisions of the former. 1968 P Cr. L J 682. 

Where an Advocate, without ceremony of employing normal forms of address, 
addressing Court in insolvent tones, criticising Court’s order as 'wrong , refusing to leave 
Court room when ordered to withdraw but leaving Court-room, when threatened with forceful 
expulsion uttering words “I am going but I shall not withdraw my remarks"; thereafter loudly 
and vehemently criticising and denouncing Court’s order outside Court-room and inciting 
party affected to disobey Court's order It was held that the Advocate was guilty of grossest 
contempt P L D 1967 Lah. 1231. 

Where a police officer uttered contemptuous remarks against the Court on hearing 
confirmation order in a bail matter, the Court took cognizance of contemptuous remarks and 
initiated contempt proceedings against him He tendered apology which the Court declined to 
accept In appeal he contended that the punishing Court being itself subject to contempt, was 
not competent to convict. The contention was held to be devoid of force in view of sub-clause 
(4) of Section 5 of the Contempt of Court Act, 1976 1981 P Cr. L J 1016. 

Quashing of proceedings : According to the case of Labour Court having not been 
included in Section 476, Cr P C. had no jurisdiction to initiate the impugned proceedings 
against the accused petitioner who was neither a party before the said Court nor before any 
Civil Revenue or Criminal Court. Presiding Officer of the Labour Court in order to justify his 
action had wrongly posed and shown himself in the impugned order as District and Sessions 
Judge in addition to his being the Presiding Officer of the Labour Court. Said Presiding Officer 
had straightaway found the accused guilty under Section 228, P.P C. and Sections 3 and 4 of 
the Contempt of Court Act, 1976, who was taken into custody and remanded to jail and 
thereafter, a show-cause notice was given to him for initiating proceedings under Section 476. 
Cr P C Presiding Officer of Labour Court did not even file any complaint in writing as 
contemplated under Section 195(1), Cr.P.C. and he had also violated Section 38(5) of the 
Industrial Relations Ordinance, 1969 by taking action of contempt of Court himself and not 
referring the matter to Labour Appellate Tribunal Entire exercise taken by the said Presiding 
Officer of the Labour Court was wholly illegal and without lawful authority. Proceedings 
pending against the accused were consequently quashed. 1997 P Cr. L J 1584. 

229. Personation of a juror or assessor : Whoever, by personation or 
otherwise, shall intentionally cause, or knowingly suffer himself to be returned, 
empanelled or sworn as a juryman or assessor in any case in which he knows 
that he is not entitled by law to be so returned, empanelled or sworn or 
knowing himself to have been so returned, empanelled or sworn contrary to 
law, shall voluntarily serve on such jury or as such assessor, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 

COMMENTS 

Scope : This section is intended to punish false personation of a juror or an assessor It 
deals with two classes of cases: (1) where the accused had guilty knowledge before he was 
returned, / e . got himself enlisted as a juror or assessor, and (2) where he had sue 
knowledge after he was returned. 

Six sections of the Code deal with false personation, w'z., Sections 140 170, 171.171-^ 
205 and 229 
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CHAPTER XII 

OF OFFENCES RELATING TO COIN 
AND GOVERNMENT STAMPS 

230. "Coin" defined : Coin is metal used for the time being as money, 
and stamped and issued by the authority of some State or Sovereign Power in 
order to be so used. 

Pakistan coin : Pakistan coin is metal stamped and issued by the 
authority of the Government of Pakistan in order to bj used as money; and 
metal which has been so stamped and issued shall contin 13 to be Pakistan 
com for the purposes of this Chapter, notwithstanding that it may have ceased 
to be used as money. 

Illustrations 

(a) Cowries are not coin. 

(b) Lumps of unstamped copper, though used as money, are not coin. 

(c) Medals are not coin, inasmuch as they are not intended to be used as money. 

(d) & (e) [Omitted by the Federal Laws (Revision and Declaration) Ordinance, XXVII of 

1981.) 

COMMENTS 

Legal tender not necessary : This section defines coin and Pakbtan coin. Coin is. 
therefore, not necessarily one which is legal tender in Pakistan but may include foreign coin as 
well 

The test of whether a particular piece of metal is money or not is the possibility of taking 
it into the market, and obtaining goods of any kind in exchange for it. For this, its value must 
be ascertained and notorious; that it is known to persons of special skill or information is not 
sufficient 

231. Counterfeiting coin ; Whoever counterfeits or knowingly performs 
any part of the process of counterfeiting coin, snail be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Explanation: A person commits this offence who intending to practise 
deception, or knowing it to be likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 

COMMENTS 

Scope : This section punishes counterfeiting of coins. 

To be counterfeit within the meaning of this section the coin must resemble or be 
apparently intended to resemble a pass for a genuine coin. The word 'counterfeiting' involves 
an intention in practice deceit by causing one thing to resemble anothei thing. 

Counterfeits' : A "counterfeit coin" means a coin not genui/.e, but resembling, or 
apparently intended to resemble, or pass for genuine coin; and includes genuine coin 
prepared or altered so as to resemble or pass for coin of a different denomination. 

Performs any part of the process of counterfeiting’ : The offence is deemed 
complete even if the coin may not be in a fit state to be uttered or the work may not be 
finished or perfected. The section equally whether the act of countc.leiilng is complete or not 
will apply 

Where a genuine sovereign had been fraudulently filed at the edges to such an extent as 
to reduce the weight by one-twenty-fourth part, and to remove the milli. g entirely, or almost 
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entirely, and a new milling had been added in order to restore the appearance of the coin, it 
was held that the coin was false and counterfeit 

232. Counterfeiting Pakistan coin : Whoever counterfeits, or knowingly 
performs any part of the process of counterfeiting Pakistan coin, shall be 
punished with imprisonment for life, or with imprisonment of either description 
for.a term which may extend to ten years, and shall also be liable to fine. 

COMMENTS 

The only difference between this section and the preceding section is that this section 
imposes a heavier penalty than the previous section 

To constitute the offence there must be an intention that the coins made will be used as 
Pakistan coin or a knowledge that they are likely to be used as such. Such knowledge or 
intention will be inferred from the mere fact or counterfeiting except under circumstances 
which conclusively negative it, but a distinction must be drawn between a deception practised 
for show merely, and one practised for wrongful loss or gain, and the former... not an offence 
under the Penal Code If the intention of the person who makes coin resembling genuine coins 
is to forst a false case upon his enemy by introducing the coins into his house and not to put 
the coins in circulation, no offence is committed under this section. 399 Cr. L J 51. 

Circulation of spurious coin not necessary : It is not necessary that the accused 
should have intended that the spurious coins should go into circulation and be used as money. 
It is sufficient if there is an intention to practise deception by means of the imitation. 

233. Making or selling instrument for counterfeiting coin : Whoever 
makes or mends, or performs any part of the process of making or mending, 
or buys, sells or disposes of, any die or instrument, for the purpose of being 
used, or knowing or having reason to believe that it is intended to be used, for 
the purpose of counterfeiting coin, shall be punished with imprisonment of 
either description for a term which may extend to three years, and shall also 
be liable to fine. 

234. Making or selling instrument for counterfeiting Pakistan 
coin : Whoever makes or mends, ou. performs any part of the process of 
making or mending or buys, sells or disposes of, any die or instrument, for the 
purpose of being used, or knowing or having reason to believe that it is 
intended to be used, for the purpose of counterfeiting Pakistan coin, shall be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

235. Possession of instrument or material for the purpose of using 
the same for counterfeiting coin : Whoever is in possession of any 
instrument or material, for the purpose of using the same for counterfeiting 
coin, or knowing or having reason to believe that the same is intended to be 
used for that purpose, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be liable 
to fine; 

if Pakistan coin : and if the coin to be counterfeited is Pakistan coin, 
shall be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

COMMENTS 

Object : This section punishes the person who is in possession of any instrument or 
material for the purpose of using the same for counterfeiting coins. 
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Possession : The word "possession" connotes the intention to excessive power or 
control over the object possessed and therefore necessarily implies that the possessor has 
been conscious of the possibility of exercising that power or control. All that is required to 
convict a person under this section is that he should be in possession of the material for 
counterfeiting but possession should be exclusive. 1 Cr. L J 40. 

The offence of counterfeiting coin is very serious and an exemplary sentence should be 
given But when a man is being convicted for being in possession of instruments or materials 
for counterfeiting coin it is hardly right to convict him separately for being in possession of 
various parts of such instruments or materials. A I R 1930 Lah. 51. 

236. Abetting in Pakistan the counterfeiting out of Pakistan of 
coin : Whoever, being within Pakistan, abets the counterfeiting of coin out of 
Pakistan shall be punished in the same manner as if he abetted the 
counterfeiting of such coin within Pakistan. 

237. Import or export of counterfeit coin : Whoever imports into 
Pakistan, or exports therefrom, any counterfeit coin, knowingly or having 
reason to believe that the same is counterfeit, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 

238. Import or export of counterfeits of Pakistan coin : Whoever 
imports into Pakistan, or exports therefrom, any counterfeit coin which he 
knows or has reason to believe to be a counterfeit of Pakistan coin, shall be 
punished with imprisonment for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine. 

239. Delivery of coin, possessed with knowledge that it is 
counterfeit : Whoever, having any counterfeit coin, which at the time when he 
became possessed of it he knew to be counterfeit, fraudulently or with intent 
that fraud may be committed, delivers the same to any person, or attempts to 
induce any person to receive it, shall be punished with imprisonment of either 
description for a term which may extend to five years, and shall also be liable 
to fine. 

COMMENTS 

Object : The offence for which punishment is provided by this section is not the offence 
committed by the coiner It is directed against a person other than the coiner who procures or 
obtains or receives counterfeit coin and not to the offence committed by the coiner. The 
receipt of the false coin, knowing at the time it is received that it is counterfeit, is made the test 
of a person being such a dealer The offence contemplated in this section is the delivery or an 
attempt to deliver by such a dealer to some person whether an accomplice or not. 

240. Delivery of Pakistan coin possessed with knowledge that it is 
counterfeit : Whoever, having any counterfeit coin, which is a counterfeit of 
Pakistan coin, and which, at the time when he became possessed of it, he 
knew to be a counterfeit of Pakistan coin, fraudulently or with intent that fraud 
may be committed, delivers the same to any person, or attempts to induce 
any person to receive it, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 
to fine. 
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COMMENTS 


Scope • The offence under this section is an aggravated form of the offence described 
in the last This section does not apply to the actual coiner. The offence under .t is committed 
even though the coin is refused by the person to whom it is offered. 


241. Delivery of coin as genuine, which, when first possessed, the 
deliverer did not know to be counterfeit : Whoever delivers to any other 
person as genuine, or attempts to induce any other person to receive as 
qenuine, any counterfeit coin which he knows to be counterfeit, but which he 
did not know to be counterfeit as the time when he took it into his possession, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine to an amount which may extend to ten times 
the value of the coin counterfeited, or with both. 

Illustration 

A, a coiner, delivers counterfeit rupees to his accomplice 8, for the purpose of uttering 
them 8 sells the rupees to C, another utterer. who buys them knowing them to be counterfeit, 
C pays away the rupees for goods to D, who receives them, not knowing them to be 
counterfeit 0 after receiving the rupees, discovers that they are counterfeit and pays them 
away as if they were good Here D is punishable only under this section, but B and C are 
punishable under Section 239 or 240, as the case may be. 

COMMENTS 

Scope : This section applies to a casual utterer of base coins. Section 239 deals with 
professional utterers A casual utterer may not be aware that the coins was counterfeit at the 
time when he took it into his possession but he is responsible if he utters it knowingly. Use of 
counterfeit coins knowing them to be counterfeit is sufficient for conviction under this section. 

A I R 1937 Nag. 133. 

242. Possession of counterfeit coin by person who knew it to be 
counterfeit when he became possessed thereof : Whoever, fraudulently or 
with intent that fraud may be committed, is in possession of counterfeit coin, 
having known at the time when he became possessed thereof that such coin 
was counterfeit, shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to fine. 

243. Possession of Pakistan coin by person who knew it to be 
counterfeit when he became possessed thereof : Whoever, fraudulently or 
with intent that fraud may be committed, as in possession of counterfeit coin, 
which is a counterfeit of Pakistan coin, having known at the time when he 
became possessed of it that it was counterfeit, shall be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 


COMMENTS 


The offence under this section is an aggravated form of the offence described in the last 
section 

As under the last section, it must be possession with intent to defraud or with intent that 
iraucJ may be committed. The intention of the accused may be implied from the nature of bulk 
of the objects themselves or from surrounding circumstances indicating a consci> retention 
implied in the word "possession " 1 Cr. L J 960. So where eleven silver pieces of the size i<f a 
rupee alongwith thirty counterfeit rupees, all bearing the same year, were found concealed 
under sawdust in a locked room, the key of which was in possession of the accused it was 
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iip/d that the circumstances created a presumption of guilt in the case of accused that he was 
m possession of the coins fraudulently or with intent to commit fraud 

It must also be shown that at the time of coming into possession of the counterfeit coins 
the accused knew them to be counterfeit A person who innocently comes into possession of 
counterfeit coins does not become liable under Section 243 by his subsequent discovery that 
they are counterfeit coins and retention of them A I R 1950 All. 732. 


For conviction under Section 243, it is essential that the counterfeit coin must be of such 
a character that it would be possible to pass it off as a genuine coin Where the evidence of the 
expert is that it is not possible to pass off the counterfeit coin as genuine, the accused cannot 
be said to have committed an offence under Section 243 AIR 1960 Bom. 51. 

244. Person employed in mint causing coin to be of different weight 
or composition from that fixed by law : Whoever, being employed in any 
mint lawfully established in Pakistan, does any act. or omits what he is legally 
bound to do. with the intention of causing any coin issued from that mint to be 
of a different weight or composition from the weight or composition fixed by 
law. shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

245. Unlawfully taking coining instrument from mint : Whoever, 
without lawful authority, takes out of any mint, lawfully established in Pakistan, 
any coining tool or instrument, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

246. Fraudulently or dishonestly diminishing weight or altering 
composition of coin : Whoever fraudulently or dishonestly performs on any 
coin any operation which diminishes the weight or alters the composition of 
that com. shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

Explanation: A person who scoops out part of the coin and puts 
anything else into the cavity alters the composition of that coin. 

247. Fraudulently or dishonestly diminishing weight or altering 
composition of Pakistan coin : Whoever fraudulently or dishonestly 
performs on any Pakistan coin, any operation which diminishes the weight or 
alters the composition of that coin, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also 

be liable to fine. 

248* Altering appearance of coin with intent that it shall pass as coin 
of different description : Whoever performs on any coin any operation which 
alters the appearance of that coin, with the intention that the said coin shall 
Dass as a different description, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be liable 

to fine. 


Aiterina appearance of Pakistan coin with intent that it shall 

Da cc ' oin of different description: Whoever performs on any Pakistan 
cninanv operation which alters the appearance of that coin, with the intention 
, he y said cSn shall pass as a com of a different descriptor shall be 
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punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

250. Delivery of coin, possessed with knowledge that it j s 
altered : Whoever, having coin in his possession with respect to which the 
offence defined in Section 246 or 248 has been committed, and having known 
at the time when he became possessed of such coin that such offence had 
been committed with respect to it. fraudulently or with intent that fraud may be 
committed, delivers such com to any other person, or attempts to induce any 
other person to receive the same, shall be punished with imprisonment of 
either description for a term which may extend to five years, and shall also be 
liable to fine. 

251. Delivery of Pakistan coin possessed with knowledge that it is 
altered : Whoever, having com in his possession with respect to which the 
offence defined in Section 247 or 249 has been committed, and having known 
at the time when he became possessed of such coin that such offence had 
been committed with respect to it, fraudulently or with intent that fraud may be 
committed, delivers such com to any other person, or attempts to induce any 
other person to receive the same, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. 

252. Possession of coin by person who knew it to be altered when 
he became possessed thereof : Whoever fraudulently or with intent that 
fraud may be committed, is in possession of com with respect to which the 
offence defined in either of the Section 246 or 248 has been committed, having 
known at the time of becoming possessed thereof that such offence had been 
committed with respect to such coin, shall be punished with imprisonment of 
either description for a term which may extend to three years, and shall also 
be liable to fine. 

253. Possession of Pakistan coin by person who knew it to be 
altered when he became possessed thereof : Whoever fraudulently or with 
intent that fraud may be committed, is in possession of coin with respect of 
which the offence defined in either of Section 247 or 249 has been committed 
having known at the time of becoming possessed thereof, that such offence 
had been committed with respect to such coin, shall be punished with 
imprisonment of either description for a term which may extend to five years, 
and shall also be liable to fine. 

254. Delivery of coin as genuine which, when first possessed, the 

deliverer did not know to be altered : Whoever delivers to any other person 
as genuine or as a com of a different description from what it is, or attempts to 
induce any person to receive as genuine, or as a different coin’from what it is, 
any com in respect of which he knows that any such ODeratinn as that 
mentioned ,n Sections 246. 247 248 or 249 has been performed but in 
respect of which he did not. at the time when he took it into his nnsspssion 
know that such operation had been performed shal be S 

imprisonment o. either description for a term which may^Lend'to two year " 
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or with fin© to an ©mount which PvtonH to* .. i 

for wh,ch the altered coin Is passed or attempted to be^assed COin 

knowinatv^erform^anv 9 n^'" > !T enX s,amp : wh °ever counterfeits, or 

ssued bv GovernmenMnf^ho° the proc , ess of counterfeiting, any stamp 

mortsonmen? nr with purpose of avenue, shall be punished with 

imprisonment tor nte or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine P 

a nenuine stamn'rO nne^n 0 ™™? ,hlS otfence who counterfeits by causing 
dWererdenominafon den0minatl0n to appear ■« a genuine stamp of 1 

256. Having possession of instrument or material for counterfeitina 
Qoyemment stamp : Whoever has in his possession any inst?ument or 
matenal for the purpose of being used, or knowing or having reason to believe 

QQNpVh! n ro ded t0 ^ US l d ’ for the P ur P ose of counterfeiting any stamp 
by G ° vemn ^® nt f or the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

25 T: / 5 /lakin 9 se,lin 9 instrument for counterfeiting Government 
stamp : Whoever makes or performs any part of the process of makinq, or 
buys, or sells, or disposes of, any instrument for the purpose of beinq used or 
knowing or having reason to believe that it is intended to be used for the 
purpose of counterfeiting any stamp issued by Government for the purpose of 
revenue, shall be punished with imprisonment of either description for a term 
which may extend to seven years and shall also be liable to fine. 

258. Sale of counterfeit Government stamp : Whoever sells or offers 

tor sale, any stamp which he knows or has reason to believe’ to be a 
eounterfeit of any stamp issued by Government for the purpose of revenue 
snail be punished with imprisonment of either description for a term which mav 
extend to seven years, and shall also be liable to fine. y 

259. Having possession of counterfeit Government stamp : Whoever 
nas in his possession any stamp which he knows to be a counterfeit of anv 
stamp issued by Government for the purpose of revenue, intending to use or 
dispose of the same as a genuine stamp, or in order that it may be used as a 
genuine stamp, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

260. Using as genuine a Government stamp known to be 

counterfeit : Whoever uses as genuine any stamp knowing it to be a 
counterfeit of any stamp issued by Government for purpose of revenue shall 
De punished with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 7 

261. Effacing writing from substance bearing Government stamp, 
or removing from document a stamp used for it, with intent to cause loss 
to Government : Whoever fraudulently or with intent to cause loss to the 
Government, removes or effaces from any substance bearing any stamp 
,s sued by Government for the purpose of revenue, any writing or document for 
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which such stamp has been used, or removes from any writing or document a 
stamp which has been used for such writing or document in order that such 
stamp may be used for a different writing or document, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with both. 

262. Using Government stamp known to have been before 
used : Whoever fraudulently or with intent to cause loss to the Government, 
uses for any purpose a stamp issued by Government for the purpose of 
revenue, which he knows to have been before used, shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

263. Erasure of mark denoting that has been used : Whoever, 
fraudulently or with intent to cause loss to Government, erases or removes 
from a stamp issued by Government for the purpose of revenue, any mark, 
put or impressed upon such stamp for the purpose of denoting that the same 
has been used, or knowingly has in his possession or sells or disposes of any 
such stamp from which such mark has been erased or removed, or sells or 
disposes of any such stamp which he knows to have been used, shall be 
punished with imprisonment of either description for a term which may extend 
to three years or with fine, or with both. 

’[263-A. Prohibition of fictitious stamp : (1) Whoever- 

(a) makes, knowingly alters, deals in or sells any fictitious stamp, or 
knowingly uses for any postal purpose any fictitious stamp, or 

(b) has in his possession, without lawful excuse, any fictitious stamp, or 

(c) makes or, without lawful excuse, has in his possession any die, plate, 
instrument or materials for making any fictitious stamp, 

shall be punished with fine which may extend to two hundred rupees. 

(2) An such stamp, die, plate, instrument or materials in the possession 
of any person for making any fictitious stamp may be seized and shall be 
forfeited. 

(3) In this section "fictitious stamp" means any stamp falsely purporting to 
be issued by Government for the purpose of denoting a rate of postage or any 
facsimile or imitation or representation, whether on paper or otherwise, of any 
stamp issued by Government for that purpose. 

(4) In this section and also in Sections 255 to 263, both inclusive, the 
word "Government" when used in connection with, or in reference to, any 
stamp issued for the purpose of denoting a rate of postage, shall, 
notwithstanding anything in Section 17, be deemed to include the person or 
persons authorised by law to administer executive Government in any part 01 
Pakistan, and also in any foreign country. 


1 Sec 263-A ins by the Criminal Law (Amendment) Act. Ill of 1895 
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CHAPTER XIII 


OF OFFENCES RELATING TO 
WEIGHTS AND MEASURES 

264. Fraudulent use of false instrument for weighing : Whoever 
fraudulently uses any instrument for weighing which he knows to be false, 
shall be punished with imprisonment of either description for a term which mav 
extend to one year, or with fine, or with both. 

COMMENTS 

Scope . This section deals with fraudulent use of any instrument of weighing. The 
instrument used must not only be known to be false but must also be fraudulently so used, that 

is, it must be used for the purpose of passing off short weight upon persons who are entitled to 
full weight. 

Where the incorrectness of the scale is so visible, and there is no attempt to cover or 
conceal it, there can be no ground for imputing fraud from that defect alone; the 
circumstances negative the intention of fraud, and no charge would lie against the party using 
such a balance. On the other hand a false balance artfully contrived to elude detection in the 
use of it, carries with it a presumption of fraudulent intention, which properly brings it within the 
scope of the chapter." 

265. Fraudulent use of false weight or measure : Whoever 
fraudulently uses any false weight or false measure of length or capacity, or 
fraudulently uses any weight or any measure of length or capacity as a 
different weight or measure from what it is, shall be punished with 
‘mprisonment of either description for a term which may extend to one year, or 
with fine or with both. 

COMMENTS 

Scope : The section has no application in cases in which the accused did not profess to 
sel1 by any standard weight or measure, e g., a sale by the measure of a cocoanut shell 1 

Weir22 - \VJS 

‘False’ : The false weight or measure must be a prescribed weight or measure. Selling 
b V ^eans of an unstamped measure does not, in the absence of evidence of fraud or falsity of 
lbe Measure, constitute this offence. 

In considering whether a weight used is false or not a small deficiency for instance, a 
deficiency of one total is a five seer weight, should not count 1883 A W N 224. 


Complaint : The Code of Criminal Procedure does not required any complaint for 
taking cognizance of an offence under this section, but it has been held that a conviction 
Ur| der this section cannot be maintained where there is no complaint by the Purchaser. 9 
Cr L J 4 . 
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266. Being in possession of false weight or measure : Whoever is in 
possession of any instrument for weighing, or of any weight, or of any 
measure of length or capacity, which he knows to be false, and intending that 
the same may be fraudulently used, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or with 
both. 

COMMENTS 

The gist of an offence under Section 266. Penal Code is to possess a false weight 
intending that the same may be fraudulently used The weight and measure is said to be false 
within the meaning of Section 266, Penal Code if it is something other than what it purports to 
be. If the weight is more or less in weight, then the standard weight, then it shall be said that 
the weight is a false one. The element of a false weight or measure does not enter into the 
ingredients of an offence under Sections 25. 28 or 30 of the Punjab Weights and Measures Act 
So. the possession of a false weight with.intention that the same may be fraudulently used is 
covered by Section 266, Penal Code and not by Sections 25, 28 or 30 of the Punjab Weights 
and Measures Act and. therefore, prosecution for the same under Section 266, Penal Code. 
1860 is not only proper but more appropriate. P L D 1960 Azad J & K 18. 

267. Making or selling false weight or measure : Whoever makes, 
sells or disposes of any instrument for weighing, or any weight, or any 
measure of length or capacity which he knows to be false, in order that the 
same may be used as true, or knowing that the same is likely to be used as 
true shall be punished with imprisonment of either description for a term which 

, or with fine, or with both. 



Scanned by CamScanner 




CHAPTER XIV 

0 F .E- FFENCES affecting the public 

HEALTH, SAFETY, CONVENIENCE, 

DECENCY AND MORALS 

268. Public nuisance : A person is guilty of a public nuisance who does 
any act or is guilty of an illegal omission which causes any common injury, 
danger or annoyance to the public or to the people in general who dwell or 
occupy property in the vicinity, or which must necessarily cause injury, 
obstruction, danger or annoyance to persons who may have occasion to use 
any public right. 

A common nuisance is not excused on the ground that it causes some 
convenience or advantage. 

COMMENTS 

Scope : This section only defines the offence of public nuisance. Private nuisances are 
not punishable criminally and are to be dealt with civily. The offence defined in this section may 
be analysed thus: 

(1) It may be caused either by an act or illegal omission 

(2) The effect of such act or omission must be either injury, danger or annoyance. 

(3) It should be actually caused either to the public or to that portion of the public who 
dwell or occupy property in the vicinity, or 

(4) Threatened of necessity to persons who may have occasion to use any public right. 

Where an act is a nuisance to the public it is no defence that it is in itself a perfectly 
lawful act. and that it is done upon a man’s own ground in a convenient place and in a proper 
manner, for the illegality consists in not using properly so as to harm the public. 

Ingredients : The section requires two essentials: 

1. A person must do an act or must be guilty of an illegal omission. 

2. Such act or omission must cause- 

fa) common injury, danger, or annoyance (/') to the public, or (//') to the people in general 
who dwell or occupy property in the vicinity, or 

(b) injury, obstruction, danger or annoyance to persons who may have occasion to use 
any public right. 

Noise made in carrying on lawful trade under licence, if injurious to physical comfort of 
community is a public nuisance as contemplated in Section 268. PPC PLD 1968 
Dacca 823. 

The injury contemplated in this section must be common, i.e . it must affect the public 
and not any solitary individual. The words "public", "in general” and "vicinity" indicate that there 
can be no public nuisance unless the general public of the locality is affected by the nuisance. 
The annoyance’ must also be caused to the general public An indictment will not lie for that 
which is a nuisance only to a few inhabitants of a particular place or to a few residents of a 
single house PLD 1958 Dacca 425. Where, therefore from the noise made by a tinman in 
carrying on his trade three members of an inn were disturbed in the occupation of their 
chambers it was held that the nuisance was not of a sufficiently general extent to support an 
•Ddictment (1802) 4 Esp. 200. 
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Annoyance in order to be indictable must be caused by danger to life safety, health, or 
comfort, the act offending sentiment of a particular class or sect is not indictable as public 
nuisance. Mere fact of Ahmadis believing in Holy Qur'an, Sunnah, and same Fiqah (subject of 
course to certain alterations) is not a ground to cause any inconvenience or annoyance to any 
reasonable man to bring it within definition of nuisance under Section 268, P P C Acts of 
defendants in worshipping in the manner of Muslims and calling Azan and naming their place 
of worship also in the manner of Muslim held, do not amount to a nuisance or a public 
nuisance and consequently Section 91, Cr.P.C. is not attracted. P L D 1978 Lah. 113. 

No prescriptive right in case of nuisance : No prescriptive right can be acquired to 
maintain, and no length of time can legalize, a public nuisance. Though twenty years' user may 
bind the right of an individual, yet the public have a right to demand the suppression of a 
nuisance, even though of a longer standing, but a statute may authorize and legalize acts 
which would otherwise amount to a nuisance. (1904) 1 Ch. 673. 

269. Negligent act likely to spread infection of disease dangerous to 
life : Whoever unlawfully or negligently does any act which is, and which he 
knows or has reason to believe to be, likely to spread the infection of any 
disease dangerous to life, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine, or with 
both. 

COMMENTS 

If a man is attacked by a contagious and deadly disease and needlessly goes abroad 
with it in a public way or if a person carries about a child so infected, he does what he may be 
supposed to know to be likely to spread the infection. And unless some lawful occasion or 
reason for this conduct can be shown, as that the sick person had been directed to be 
removed to a hospital and that the removal was performed with due caution, the act will be an 
offence punishable under this section. 

270. Malignant act likely to spread infection of disease dangerous 
to life : Whoever malignantly does any act which is, and which he knows or 
has reason to believe to be, likely to spread the infection of any disease 
dangerous to life, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 

271. Disobedience to quarantine rule: Whoever knowingly disobeys 
any rule made and promulgated by the Federal or any Provincial Government 
for putting any vessel into a state of quarantine, or for regulating the 
intercourse of vessels in a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between places where an infectious 
disease prevails and other places, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine, or 
with both. 

272. Adulteration of food or drink intended for sale: Whoever 
adulterates any article of food or drink, so as to make such article noxious as 
food or drink, intending to sell such article as food or drink, or knowing it to be 
likely that the same will be sold as food or drink, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both 
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^fn^sale°as food^HHn^ ° r drink : Whoever sells, or offers or 
exposes for sale, as food or drink, any article which has been rendered or has 

oecome nox , is in a state unfit for food or drink, knowing or having 

reason to beheve* that the same is noxious as food or drink, shall be punished 

with imprisonment of either description for a term which may extend to six 

months, or with fine which may extend to one thousand rupees, or with both. 

COMMENTS 


Scope : This section is not expressly limited to food intended for human consumption. 
But as it comes in the Chapter dealing with offences relating to public health, etc., it seems it is 
r>ot intended to include food or drink for animals The words the public means human beings 
in general and do not include animals. According to Webster, public means “the general body 
of mankind or of a nation, state, or community". Thus, this section does not make the sale of 
horse s food of grain, or fodder, unfit for a horse to eat, an offence punishable under it. 

Section 272 deals with adulteration of food or drink, this section, with the sale or 
attempted sale of such adulterated noxious articles, and not only such food or drink. This 
section is more comprehensive in its provisions, and includes, any article of food which has 
gone bad by being, kept too long, or which never was at any time fit for food; or drink which 
has gone bad by exposure or by length of time it has been bottled, etc. 

Ingredients : This section has the following essentials:-- 

1. Selling or offering or exposing for sale as food or drink some article 

2 Such article must have become noxious or must be in a state unfit for food or drink. 

3. The sale or exposure must have been made with a knowledge or reasonable belief 
that the article is noxious as food or drink. 

274. Adulteration of drugs : Whoever adulterates any drug or medical 
preparation in such a manner as to lessen the efficacy or change the 
operation of such drug or medical preparation, or to make it noxious intending 
that it shall be sold or used for, or knowing it to be likely that it will be sold or 
used for, any medicinal purposes, as if it had not undergone such 
adulteration, shall be punished with imprisonment of either description for a 
term which may extend to six months or with fine which may extend to one 
thousand rupees, or with both. 

COMMENTS 

Object : To preserve the purity of drugs sold for medicinal purposes this section is 
enacted. 

To support a conviction under this and the following sections it is sufficient to show that 
the efficacy of a drug is lessened, it need not necessarily become noxious to life. Under both 
these sections mixing water with a drug would be penal, but where a drug loses its efficacy by 
being kept, the sections do not apply. A person who sells an inferior quality of a drug 
c annot be convicted because the word 'adulteration' imports an admixture of some foreign 
SL| bstance. 


275. Sale of adulterated drugs : Whoever, knowing any drug or 
Medical preparation to have been adulterated in such a manner as to lessen 
lts efficacy, to change its operation, or to render it noxious, sells the same, or 
°ffers or exposes it for sale, or issues it from any dispensary for medicinal 
Purposes as unadulterated, or causes it to be used for medipinal purposes by 
an V person not knowing of the adulteration, shall be punished with 
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imprisonment of either description for a term which may extend to six months 
or with fine which may extend to one thousand rupees, or with both. 

COMMENTS 

Scope : Offence under this section consists in selling, or offering, or exposing for sale 
or issuing from anv dispensary, an adulterated drug as unadulterated Section 273 deals with 
the sale of an article of food ot drink that has become noxious. This section not only prohibits 
its sale but also its issue from any dispensary 

276. Sale of drug as a different drug or preparation : Whoever 
knowingly sells, or offers or exposes for sale, or issues from a dispensary for 
medicinal purposes, any drug or medical preparation, as a different drug or 
medical preparation, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 

277. Fouling water of public spring or reservoir : Whoever voluntarily 
corrupts or fouls the water of any public spring or reservoir, so as to render it 
less fit for the purpose for which it is ordinarily used, shall be punished with 
imprisonment of either description for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both. 

COMMENTS 

Voluntarily : To constitute an offence under this section the act of corrupting or fouling 
the water must be done voluntarily. Intention knowledge that the act done will corrupt or foul 
the water is thus essential 

Corrupts or fouls’ : The words "corrupts or fouls" in connection with water meant for 
drinking purposes will mean some act which physically defiles or fouls the water just as spitting 
into a public will fouls drinking water but the act of a woman of a lower caste taking water from 
public cisterns of water does not amount to corrupting or fouling. Similarly, a person of a low 
caste drawing water from a public water of the river and therefore, well cannot be said to 
corrupt or foul the well. 

♦ r 1 

Public spring or reservoir’: These will not include a public river. A public spring will be 
a spring used by the public whether rightly or not. The strewing of branches in a river for 
fishing purposes will not foul the water of the river and therefore will be no offence under this 
section. 

♦ f A. 

278. Making atmosphere noxious to health : Whoever voluntarily 
vitiates the atmosphere in any place so as to make it noxious to the health of 
persons in general dwelling or carrying on business in the neighbourhood or 
passing along a public way, shall be punished with fine which may extend to 
five hundred rupees. 

COMMENTS 

As the contamination of atmosphere affects the people living in the neighbourhood. this 
section is not as general as the last one which deals with the fouling of the water nf a stream or 

reservoir It is not essential that hurt be actually caused Offensive trades which aive out bad 
smells come under this section. w,,,cn 9 lve uul u 

Fine under Section 278, ppr does nnt Hphar »h a t „ c 

Lambardar P LD 1959 W.P. (Rev.) 171 . ° ° h convict from appointment as 
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. , 279 * R ® h dnvm 9 or r,d,n g on a public way : Whoever drives any 
vehicle, or rides, on any public way in a manner so rash or negligent as to 

6 h d |f l!/»h 0r t0 be hkely t0 Cause hurt or injury t0 any other P er son, 

shall be punished with imprisonment of either description for a term which may 

extend to two years or with fine which may extend to one thousand rupees or 
with both. r 

COMMENTS <x 

nr ririinn nfa nnhiir re ? es to rash or negligent driving of vehicles or animals Driving 

or injury to any person V Sh ° F negligent ,f il endan 9 ers human life or is likely to cause hurt 

Ingredients : The section requires two essentials 

1 Driving of a vehicle, or riding on a public way. 

Such driving or riding must be so rash or negligent as to endanger human life or to 
be likely to cause hurt or Injury to any other person 

A rash act is primarily an over-hasty act and is thus opposed to a deliberate act, but it 
also includes an act which, though it may be said to be deliberate, is yet done without due 
deliberation and caution. 

Where rash driving results in collusion between two vehicles the drivers of two vehicles 
cannot be tried jointly so far as offences under Sections 279 and 336 are concerned P L D 

1958 Kar. 615. 

Cl ! ,pa *! ,e negligence : Culpable negligence is acting without the consciousness that 
the illegal and mischievous effect will follow but in circumstances which show that the actor 
has not exercised the caution incumbent upon him, and that, if he had he would have had the 
consciousness. The imputability arises from the neglect of the civic duty or circumspection. 

Qatl : According to the case of Taus Khan v. State, "Qatl" means causing death of a 
person Meaning of "Qatl" does not include words of "intention" and "act" for Qatl Word “Qatl" 
therefore, cannot be translated as murder or culpable homicide. 1995 M L D 1775. 

Registration of F.I.R. : Police after investigation had already rejected the version of the 
complainant with regard to the involvement of two persons named by him in the case and a 
direction for registration of a criminal case against them was not likely to bring about the 
required results. Complainant could file a private complaint against the said persons which 
was an equally efficacious remedy particularly when all the evidence required to prosecute 
them was already in his possession. Constitutional petition was disposed of accordingly 1997 
p Cr. L J 1202 . * 7 ' 

Actual injury not necessary : It Is not necessary that the rash or negligent act should 
result in injury to life or property The mere fact that a public road happens, at the moment to 
be empty is not per se a ground for acquitting a person of the offence under this section 'for 
his rash driving or riding in such public road is likely to cause injury to human life, even though 

person 1 ° 3Ct ^ ^ ^ hG intervention of Providence. not endangered the safety of any 

Rash or negligent driving : The manner in which the driving, riding or navigation is 
performed must be rash or negligent For establishing criminal liability resulting for negligence 
w nashness. the degree of proof that would be required has to be very strict P L D 1973 Kar 

The accused was prosecuted for rash driving and convicted At appellate staae he 
contended that he was not the driver of the vehicle, and being a poor employee had been 
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made a scapegoat to save the officer who was actually driving the J®fP J ^ ! 2l® absence of any 
evidence in support of the contention, his plea was rejected. 1982 S C M 226. 

Mere driving at high speed Is not at all relatable to rashness or negligence 1996 
P Cr. L J 848. 


Driving a vehicle at high speed cannot be considered arid taken to be a rash and 
negligent act as modern technology provides for reasonable safeguard of stopping the vehicle 
within no distance and time Prosecution in qrder to prove rash and negligent driving has to 
establish the failure of the driver to take proper care by omitting to take some action by which 
he could have avoided the accident. P L J 1997 Cr.C. (Lah.) 1289; 1998 P Cr. L J 158. 

Conviction and sentence : The accused was proceeded under Sections 279 and 337, 
P P C and separate sentences were passed on each count The sentences had to run 
concurrently The Supreme Court refused to interfere with the decision upholding the decision 
of a lower Court, in the circumstances of the case N L R 1981 S C J 87. 

Where by rash and negligent driving a death was caused while reversing, truck rashly, 
the contention by the appellant that accident took place when truck was being reversed and as 
such cannot be said to be driving rashly. The contention was repelled observing that accident 
could have been easily avoided, had the appellant taken due care and caution Sentence in the 
circumstances was upheld. P L J 1982 S C 709. 

Petitioner while driving truck rashly and negligently had killed 13 sheep Neither the 
petitioner/driver was stated by P W to be driving truck, nor was apprehended at the spot 
Thanedar himself mentioned his name in F I R P Ws. neither identified the petitioner in Police 
Station nor in the Court and nor specifically stated that he was driving truck rashly and 
negligently Held : Prosecution unable to establish its case. Petitioner acquitted. K L R 1994 
Cr.C. 226. 

Appeal against acquittal : Record did not show that the accused intended to kill 
someone but in fact the deceased was killed or he wanted to hit some other thing but he 
missed the target and hit the deceased. None of the ingredients, viz., either mistake in the 
intention or in the act done by the accused necessary for constituting the offence under 
Section 8/9 of the Azad Jammu and Kashmir Islamic Penal Laws Enforcement Act, 1974 was 
either made out or proved by the prosecution Shariat Court although had acquitted the 
accused on different and irrelevant considerations under Section 8/9 of the Act of 1974. yet 
the order of acquittal was maintained on the aforesaid grounds Similarly no evidence was 
available on record to show that the vehicle was being driven rashly by the accused and. thus, 
prosecution had not also proved the offence under Section 279, Penal Code. Appeal against 
acquittal of accused was dismissed in circumstances 1997 P Cr. L J 1915. 

Appreciation of evidence : Venue of accident and the manner in which the accident 
took place both were doubtful. Accused was not proved to have driven his bus rashly or 
negligently at the time of accident which appeared to have taken place due to defective driving 
of the complainant Accused was acquitted in circumstances 1996 P Cr. L J 848 

280. Rash navigation of vessel : Whoever navigates any vessel in a 
manner so rash or negligent as to endanger human life, or to be likely to 
cause hurt or injury to any other person, shall be punished with imprisonment 
of either description for a term which may extend to six months or with fine 
which may extend to one thousand rupees, or with both. 


281 1 . Exhibition of false light, mark or buoy: Whoever exhibits any 
false light, mark or buoy intending or knowing it to be likelv that <snrh svhihition 
will mislead any navigator, shall be punished with impr sonment of eS 
description for a term which may extend to seven year S P ^,^0 or wifh 
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punished with imprisonment of either description for a term which mav ex end 
rasix months, or with fine which may extend to one thousand rupees'! or wrth 

283. Danger or obstruction in public wav or line of 
navigation : Whoever, by doing any act, or by omitting to take order with anv 

ffivto anv IS oe°s S on^n°a n nv r n n N er h ' S Char9e ' causes danger ' obstruction or 
injury to any p ers °n in any public way or public line of naviaation shall be 

punished with fine which may extend to two hundred rupees. 9 ' 

COMMENTS 

naht A'Dublfc T ™,i^i°^ S be n n l na S! ed 10 pro,ect persons in ,he ^ercise ot their public 

c^ait^hte^^?nII^ U, ^ 0U !^-^ caused " i,hout an V deliberate intention of 

Susedbu neniinenro , eler , 0,he ln,en,lon °' ,he accused. The obstruction may be 
caused by negligence and it is generally so caused A I R 1935 All. 746. y 

innc of!i^L UrieS *2 3 public way ’ as by diggin 9 a ditch or making a hedge across it or laying 
logs of timber in it, or ploughing it up, or by doing any other act which will render it less 
commodious to the public, will be punishable under this section. 

Ingredients : The section requires two essentials :~ 

1 undeThis charge 0 ^ ^ ° mlt t0 ^ ° fder W ' th a ° y property in his Possession or 

2. Such act or omission must cause danger, obstruction or injury to any person in anv 
public way or line of navigation. y 

Thus where a hut encroached upon a public way and caused obstruction it is the 
person who constructed the hut who is liable and not the person who rented the hut and 
opened a shop 1 Cr. L J 244. Where the dependent, being in possession of land abuttinq on a 
public foot way excavated an area in the course of building a house immediately adjoinino the 
toot-way and left it unprotected and a person walking in the night fell in, the defendant was 
held to be liable though in point of law the person who feel it was off the road and was in law a 
trespasser 9 C B 392. b n ,aw a 

To take order : This expression means to dispose of the property in such a wav as tn 
prevent the danger, obstruction or injury. y 0 

284. Negligent conduct with respect to poisonous substance : 

Whoever does, with any poisonous substance, any act in a manner so rash or 
negligent as to endanger human life, or to be likely to cause hurt or injury to 
any person, 

or knowingly or negligently omits to take such order with any poisonous 
substance in his possession as is sufficient to guard against any probable 
danger to human life from such poisonous substance, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, which may extend to one 
thousand rupees, or with both. 
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COMMENTS 


The gist of the offence is culpable negligence. The fact that a person has the custod 
any dangerous substance suffices itself to impose upon him the duty of being careful- 
is criminally responsible if he negligently omits to take such order with the substance a ^ 
sufficient to guard against any probable danger from such substance to human life, wheth' S 
the substance be poison, or fire, or a combustible or explosive substance or machinery |t er 
not necessary to constitute an offence under that section, that the negligent omissio S 
punishable under it should be followed by any disastrous consequences. P.R. No. 10 of 1882° 

285. Negligent conduct with respect to fire or combustible matter • 

Whoever does, with fire or any combustible matter, any act so rashly or 
negligently as to endanger human life, or to be likely to cause hurt or injury to 
any other person, 

or knowingly or negligently omits to take such order with any fire or any 
combustible matter in his possession as is sufficient to guard against any 
probable danger to human life from such fire or combustible matter, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

286. Negligent conduct with respect to explosive 
substance : Whoever does, with any explosive substance any act so rashly 

to any Sher person endan ^ er hUman life ' ° r '° be likel V t0 ca^e hurfor 

or knowingly or negligently omits to take such order with any explosive 
substance in his possession as is sufficient to guard against any probable 
danger to human life from that substance, y y p 

shall be punished with imprisonment of either descriotion for a term 

which may extend to six months, or with fine which may P extend to one 
thousand rupees, or with both. may extend t0 one 

287. Negligent conduct with respect to machinery • Whoever does 

with any machinery, any act so rashly or neqliaentlv a* vvnoever aoes, 

or to be likely to cause hurt or injury to any other person ^ 

or knowingly or negligently omits to take «5nrh 

in his possession or under his care as is sufficient tn W,th mac ^ inery 
probable danger to human life from such machinery ° ^ uard a 9 a,nst an ^ 


shall 


be punished with imprisonment of Pithor ^ ■ . 

which may extend to six months, or with fine whi^h 680 ^ 1011 * or 9 
♦ l—v i i i m a mm _ _ . . .!lL. L— _ xL. e w hich may extend to 


thousand rupees, or with both. 


term 

one 


288. Negligent conduct with respect tn m.m 
buildings : Whoever, in pulling down or reoairinn a n ? ? own or repairing 
negligently omits to take such order with that h. .iS any bui,c *' n Q. knowingly or 

tnat bu "ding as is sufficient to guard 
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against any probable danger to human life from the fall of that building, or of 
any P art thereof, shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

289. Negligent conduct with respect to animal : Whoever, knowingly 
or negligently omits to take such order with any animal in his possession as is 
sufficient to guard against any probable danger to human life, or any probable 
danger of grievous hurt from such animal, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENTS 

Whoever : It is not only a servant who is actually in charge of an animal, but the master 
may also be liable under this section. Where an old woman was gored to death by a buffalo, 
not only the herdsman who was incharge of the animal but also the master was held liable 
under this section because the buffalo was known to be a dangerous animal which had 
attacked several persons and no special precautions were taken regarding it. 6 Cr. L J 100. 

"Take such order" : In the case of animals which are tame and mild in their general 
temper on mischievous disposition is presumed. It must be shown that the accused knew that 
the animal was accustomed to do mischief. Some evidence must be given of the existence of 
an abnormally vicious disposition. A single instance of ferocity, even a knowledge that it has 
evinced a savage disposition, is sufficient notice. 

Sessions Court while hearing a revision petition for enhancement of sentence awarded 
to accused by Trial Court had unlawfully relied upon a certificate produced before it as the 
same being not a part of evidence on record had to be excluded from consideration. Accused 
who had already suffered the agony of a protracted trial had admitted their guilt before Trial 
Court and had thrown themselves at its mercy and consequently they deserved to be dealt 
with in a correspondingly appropriate manner which, in any case, did not call for imposition of 
maximum sentence for the offence charged. Sentence of six months R.l. awarded to accused 
by Sessions Court was reduced to imprisonment already undergone by each of them in 
circumstances by invoking the provisions of Section 561-A, Cr.P.C. 1997 P Cr. L J 153. 

Conviction for--Challenge to : It is constrained to observe that reliance placed on 
certificate produced was not in accordance with law as it was not part of evidence on record. 
Petitioners had admitted their guilt and thrown themselves at mercy of Court. Held: Appellants 
deserved to be dealt with a correspondingly appropriate manner, which does not call for 
imposition of maximum sentences. Appeal partly accepted. P L J 1996 Cr. C. 1035; 1997 
P Cr. L J 153. 

290. Punishment for public nuisance in cases not otherwise 
provided for : Whoever commits a public nuisance in any case not otherwise 
punishable by* this Code, shall be punished with fine which may extend to two 
hundred rupees. 

COMMENTS 

ScoDe ■ This section provides for the punishment of acts which constitute public 
nuisance within the meaning of Section 268 but for which no specific punishment is provided 
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for in the Code. Thus under Section 283, danger, obstruction of injury must be necessary 
consequence of the act of the nuisance-feasor. In the absence of evidence of such actual 
danger, etc , the offence would be punishable under this section. 

It is not sufficient proof under the section to say that the complainant and a few, of his 
tenants represent the people in general who occupy property in the vicinity, there being no 
other people dwelling within unpleasant range. P L D 1958 Dacca 425. 


Where the complaint was lodged against the accused alleging that the accused are 
running a brothel where they offer their daughters for prostitution and allow the visitors to drink 
and dance within the premises of their houses. This merry-making way of life adopted by the 
accused was alleged to be of a very great annoyance for the neighbours. It was held that 
proceedings under Section 250 were misconceived, as it did not constitute the offence of 
public nuisance. 1977 P Cr. L J 576. 

291. Continuance of nuisance after injunction to discontinue: 

Whoever repeats or continues a public nuisance having been enjoined by any 
public servant who has lawful authority to issue such injunction not to repeat 
or continue such nuisance, shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine, or with both. 

292. Sale, etc., of obscene books, etc. : Whoever- 

(a) sells, lets to hire, distributes, publicly exhibits or in any manner puts 
into circulation, or for purposes of sale, hire, distribution, public 
exhibition or circulation, makes, produces or has in his possession 
any obscene book, pamphlet, paper, drawing, painting, 
representation or figure or any other obscene object whatsoever, or 

(b) imports, exports or conveys any obscene object for any of the 
purposes aforesaid, or knowing or having reason to believe that such 
object will be sold, let to hire, distributed or publicly exhibited or in any 
manner put into circulation, or 

(c) takes part in or receives profits from any business in the course of 
which he knows or has reason to believe that any such obscene 
objects are, for any of the purposes aforesaid, made, produced, 
purchased, kept, imported, exported, conveyed, publicly exhibited or 
in any manner put into circulation, or 

(cf) advertises or makes known by any means whatsoever that any 
person he engaged or is ready to engage in any act which is an 
offence under this section, or that any such obscene object can be 
procured from or through any person, or 1 


(e) offers or attempts to do any act which is an offence under this section, 

shall be punished with imprisonment of either description for a term which may 
extend to three months, or which fine, or with both 
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Exception . This section does not extend to any book, pamphlet, writinq, 
drawing or painting kept or used bona fide tor religious purposes or any 
representation sculptured, engraved, painted or otherwise represented on or 
in any temple, or on any car used for the conveyance of idols, or kept or used 
for any religious purpose. 

COMMENTS 

Obscene : The word "obscene" is not defined in the Penal Code. What has to be 
considered as obscene or indecent has changed from time to time and may not exactly be the 
same in different countries. The tendency in recent times is not to prohibit sex knowledge to be 
spread on scientific lines. Works of art are generally not considered as obscene 1954 Cr. L J 
1622. 

Obscene means "offensive to chastity or modesty; expressing or presenting to the 
mind or view something that delicacy, purity and decency forbid to be expressed; impure, as 
obscene language, obscene picture " Anything "expressing or suggesting unchaste and lustful 
ideas, impure, indecent, lewd 1953 Cr. L J 763. 

As to what is obscene cannot be determined by opinion of majority of witnesses. Nor is 
opinion of any particular witness a true test whether or not a particular book is obscene. It is 
the duty of Court alone to decide on facts of each case whether material in question is or is not 
obscene Obscenity or otherwise of a picture/photograph/article, depends upon surrounding 
circumstances and facts in each and every case. P L D 1979 Lah. 279. 

If a person chooses to sell and distribute what is obscene, it must be presumed that he 
intended the natural consequences of his act namely, corruption of the minds and prejudice of 
the morals of the public. It is not sufficient for him to say that his intention were good. It is his 
public act that must be the test of his intentions, and having done an unlawful act it is no 
answer to say that he thought it lawful. A I R 1917 Lah. 288. 

The question of "obscurity" is not to be determined by the opinion of an artist but rather 
by reaction of a normal man and by prevailing normal standards and conditions of society. 
Opinions of majority of witnesses are not a true test. It is the duty of the Court to decide such 
questions P L D 1960 Lah. 172. 

Section 292 and Censorship of Films Act : A complainant cannot be permitted to 
resort to proceedings under the General Law on the basis of facts which attract the provisions 
of a Special Law, when prosecution of infringement of the Special Law requires a complaint by 
a statutory authority, such a course tends to set the provisions provided by special statute at 
naught 1975 P Cr. L J 1137. 

Notice for cancellation of Cinema licence : Neither the Censor Board, nor the 
Licensing Authority or any person authorised by any of them had reported the matter to the 
police and no Criminal Court, therefore, could take cognizance of the offence under Section 18 
( 5 ) 0 f the Motion Pictures Ordinance, 1979. Films taken into possession from the Cinema had 
not been sent to Censor Board for their opinion and mere opinion of the Police Officer had no 
legal weight for the attraction of Section 292, P P C. Raid on the Cinema was also not 
conducted in accordance with law. F I R. and all the subsequent ptoceedings in pursuance 
thereof including the issuance of notice for cancellation of licence were quashed accordingly. 

1995 PCr.U 1977 
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oqo Sale etc of obscene objects to young person : Whoever sells 
lets to hire, distributes, exhibits or circulates to any person under the age 0 j 
twenty years any such obscene object as is referred to |n the last preceding 
section, or offers or attempts so to do, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine, or 
with both. 

294. Obscene acts and songs ; Whoever, to the annoyance of others 


(a) does any obscene act in any public place, or 

(b) sings, recites or utters any obscene songs, ballad or words, in or near 
any public place, 

shall be punished with imprisonment of either description for a term which may 
extend to three months, or with fine, or with both. 

COMMENTS 

Annoyance: Annoyance to others is essential to constitute an offence under this 
section. Where there is no evidence that the writing caused annoyance to anybody a 
conviction under this section cannot be maintained. 

It is enough if the obscene act is committed in public and causes annoyance to 
anybody be he the contemplated victim of the offence or not. A I R 1953 All. 105. 

When the accused addressed two respectable girls not known to him openly in the 
hearing of others, in a public place, inviting them to accompany him on his rickshaw in 
amorous words suggestive of illicit sex relations with them, the accused was convicted under 
this section. A I R 1963 All. 205. 

Object : This section punishes for obscene acts and songs, done or recited in any 
public place to the annoyance of others. 

Words "I love you my love” addressed to a girl on a public road when she had come out 
of her college were held not to be obscene. The accused, however, could be charged under 
Section 509, P.P.C. P L D 1955 Sind 261. 

Offence of Zina (Enforcement of Hudood) Ordinance 1979, S. 18 : Both male and 
female accused were not staying in any room. Police had itself requested that Section 18 of 
Offence of Zina (Enforcement of Hudood) Ordinance, 1979 be deleted as it was not attracted 
in the case. Mere presence of two citizens in the back seat of a car, would not attract, in 
ordinary course, Section 294, P.P.C. Challan filed against accused was dismissed and both 
were acquitted from charges against them. 1998 M L D 1332. 

^294-A. Keeping lottery office : Whoever keeps any office or place for 
the purpose of drawing any lottery not being a State lottery or a lottery 
authorized by the Provincial Government shall be punished with imprisonment 
of either description for a term which may extend to six months, or with fine, or 
with both. 


And whoever publishes any proposal to pay any sum, or to deliver any 
goods, or to do or forbear doing anything for the benefit of any person, on any 
event or contingency relative or applicable to the drawing of any ticket, lot. 
number or figure in any such lottery shall be punished with fine which may 
extend to one thousand rupees.] 


i. Sec. 294-A ins. by the Pakistan Penal Code (Arndt.) Act, XXVII of 1970. 
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COMMENTS 

^chance ^ b0,h °' *■"" ara 

lotteries. The offence under this section consists in th/l.Ti 6 1°"' ' ^ eHet,s of unau,hor| se'J 
depend on whether the proposals were to be actually carried olio" ^, Pr ° P0SalS and does not 

essentials™**** 1 '** ’ ^ ^ ^ ° f ' he S6C, ' 0n deals wilh kee P in g a lottery office It has two 

Keeping of any office or place for the purpose of drawing any lottery 
lottery 1116 S6C °" d h"" °' *" SeC,i ° n dealS Wi,h ,he P ublisher of a "V Proposal regarding a 

Lottery : A lottery is a scheme for distribution of prizes by lot or chance It is a oatne of 
chance ,n which the event of either gain or loss of the absolute right to a prize o prizes byme 

0e6 O 8 H P M C HC4 n 8 9 4.' ICketS 15 made Wh0llV dePendeM UP ° n ,he draw 'ag or caTg ono, 

, : '™ anin 9 of ’drawing’ relative to a lottery is that lots should be drawn by 

some mechanical or human agency involving their chance extraction. Where there is no 
phys.ca or mechanical drawing to determine the lucky lots which depend on a sort of 
anthmefcal progress,^ based on an original number to be determined merely by the chance 
aeatn of a bond holder, there is no drawing within the meaning of the section (1936) 16 Lah 
51. This view does not appear to be correct. Section 294-A applies to all methods dependent 
solely on chance whether there be physical drawing or not P L D 1958 Lah. 887. 

Games of skill are not covered by this section thus where the proprietors of a 
newspaper published therein an advertisement of a competition for money prizes, the terms of 
which were that each competitor was to select one of a number of given words and compose 
a short sentence which defined or illustrated the word selected, the initial letter of each word in 
the sentence to be a letter occurring in the selected word that all the sentences reaching the 
editor of the newspaper would receive careful consideration, and that the decision of the editor 
as to the prize winners should be final, it was held that as the competition was one involving 
some degrees of skill in the part of the competitors, and as there was no evidence that the 
number of competitors was no large as to make it impossible for the sentences to be 
considered on their merits the competition was not one the result of which depended entirely 
°n chance, and that it was, therefore, not a lottery (1914) 2 KB 868. 

’[294-B. Offering of prize in connection with trade, etc. : Whoever 
°ffers. or undertakes to offer, in connection with any trade or business or sale 
of any commodity, any prize, reward or other similar consideration, by 
whatever name called, whether in money or kind, against any coupon, ticket 
number or figure, or by any other device, as an inducement or encouragement 
to trade or business or to the buying of any commodity, or for the purpose of 
advertisement or popularising any commodity, and whoever publishes anv 
such offer, shall be punishable with imprisonment of either description for a 
term which may extend to six months, or with fine, or with both.) 


1 Sec 294 B ins by Pakistan Penal Code (Amendment) Act, XX of 1965 
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CHAPTER XV 

OF OFFENCES RELATING TO RELIGION 

295. Injuring or defiling place of worship, with intent to insult th* 
religion of any class : Whoever destroys, damages or defiles any place of 
worship, or any object held sacred by any class of persons with the intention 
of thereby insulting the religion of any class of persons or with the knowledqp 
that any class of persons is likely to consider such destruction, damage or 
defilement as an insult to their religion, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 

COMMENTS 

Scope : This section punishes the injuring or defiling of a place of worship with intent to 
insult the religion of a class of persons. Intention is the gist of the offence under it Mere 
defilement of a place of worship is not enough. 

This section was intended to prevent wanton insult to the religious notions of a class of 
persons 

According to the case of Haq Nawaz v. Province of Punjab, High Court observed that 
the sentence for offence under Section 295, P P C. being grossly inadequate, deserved to be 
raised to death or imprisonment for life and fine, likewise the sentence for offence under 
Section 297, P P C. also needed to be suitably increased. 1997 M L D 299. 

Ingredients : This section requires two essentials 

1 Destruction, damage, or defilement of (a) any place of worship, or ( b ) any object 
held sacred by a class of persons. 

2 Such destruction, etc., must have been done (/) with the intention of insulting the 
religion of a class of persons, (/'/) with the knowledge that a class of persons is likely 
to consider such destruction, etc., as an insult to their religion. 

‘Any class of person’ : This expression may include any religious sect however small in 
number. The application of this section is not limited only as between those who follow 
different religions It also applies to different sects or classes of Hindus who are animated by 
sectarian feelings (1885) 1 Weir 253. 

Under this section it must be distinctly proved that there was an intention on the part of 
the accused to insult the religion of a class of persons. This intention could be ascertained 
from the nature of the act done. Where there is no intention to wound the religious 
susceptibilities there will be no offence. Where a person, as the result of a quarrel with a 
relation, threw a basket containing cooked food (fowl, fish, rice, etc.), into a well but .without 
any intention of wounding the religious susceptibilities of anyone, he has held not to have 
committed an offence under this section. Unrep. Cr.C. 979. 

Defiles : The word defile’ is not to be restricted in meaning to acts that would make an 
object of worship unclean as a material object, but extends to acts done in relation to the 
object of worship which would render such object ritually impure. The word "defile" should be 
taken in the sense in which such class of worshippers usually understand it when it applied to 
a place or an object of worship. 

Where an attempt was made to bring into existence a public mosque in a plot in the 
possession of an agricultural tenant without the permission of the landlord, it was held that the 
use of a hut situated in that plot as a public mosque without The landlord’s permission could 
not make it a place of worship as contemplated by this section. Section 295 of the Penal Code, 
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i 860 spoke of defiling of any place of worship or anv obiect hplri sarreri hu 

section did no. require investigation info possession or ownership of ihe land P L D 1 M 2 

that thereTould be a creatkm, 'o^ m e P p?operty shoSd dedicate i?in 

rp e s a c^rp\t o i d 9 i?^ s h h \ s 6 r h a s,ruc,ure cannot te c °" 

« k|am and*'sentiment*^of' m! iqitm<;°* demolition of m osque, without caring for the Injunctions 

f ?HO of the areatn onict ’ pr/ma f ac/e ' smacked of mala tides. High Court directed 
the S.H.O. o e area to register a criminal case under Sections 295 and 297 P P C on the 

written or verbal report of any of the petitioners against all the persons who had elthe^ 

committed or abetted the offences of trespass into or demolition of the mosque with the 

S'befnjured 19SrMTD299( a i) ,S re ' i9i ° US ' ee ' ingS °' ' he Pe,i,i ° nerS and °' her MuSlimS 

A ppeal against acquittal: Appellant personally appeared in the Court and made a false 
statement that his Counsel being ill was not in a position to attend the Court. Appellant had not 
come to the Court with clean hands and there was no other alternative except to dispose of 
the appeal for non-prosecution without touching upon its merits, as the Counsel was fully 
aware of date fixed for hearing of appeal but had deliberately and without reasonable cause 
remained absent. Appeal was dismissed for non-prosecution accordingly. 1997 P Cr. L J 34. 

1 [295-A. Deliberate and malicious acts intended to outrage religious 
feelings of any class by insulting its religion or religious 
beliefs : Whoever, with deliberate and malicious intention of outraging the 
religious feelings of any class of the citizens of Pakistan, by words, either 
spoken or written, or by visible representations insults the religion or the 
religious beliefs of that class, shall be punished with imprisonment of either 
description for a term which may extend to 2 [ten] years, or with fine or with 

both -l vVl/ 

COMMENTS 

Object : The object of framing this section was to prevent wanton insult to the religious 
hotions of that class of persons. 

Insult : It means ‘dishonour’, scornful' treatment. The insult may by words or signs or 
v 'sible representation or otherwise’. 

Malicious : It implies malice. Malice means ill-will. In legal case it means a wrongful act 
° ne intentionally without just cause or cause. Thus malicious intention means an intention 
whl 'ch is motivated by ill-will without any just cause or excuse. 

Outraging : Outrage’ means to wrong grossly’; ‘treat with gross defence or indignity’, 
^cordjngiy "outraging the religious feelings means "treating the religious feelings with gross 


Sec 295-A ins by the Criminal Law (Amendment) Act, XXV of 1927. 

Words subs, for "two" by the Criminal Law (Second Amendment) Act, XVI of 1991. 
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[Ss. 295Bc 

V/ 


intention 


The ingredients of Section 295-A can be satisfied only il'ft s ®staWshed that ^ 
ion to insult the religions was deliberate and malicious. P L D . 629. 


[295-B. Defiling, etc., of Holy Qur’an : Whoever wilfully def c$ 

damages cr desecrates a copy of the Holy Qur an or of an ext r act t^e r e*ro^ 
or uses it in any derogatory manner or for any unlawful purpose sha 
punishable with imprisonment for life]. 


COMMENTS 

It may be mentioned here that until now there was no law in Pakistan which express, 
provided for the punishment of the act of defiling or desecrating a copy of the Holy Quran 

'Damages or desecrates” : The word damage connotes an injury or sparing value or 
usefulness and the word desecrate means deprivion of sacred character Here in this section 
these words connote the loss of deprivity of sacred character of the Holy Book in any manner 

Defilement : Disrespect if wilful, shall be covered by the definition of defilement 1 
constituting an offence under Section 295-B P P C 1994 M L D 15. 

Intent of Section 295-B, P.P.C. : Physical respect of the Holy Qur an and spmtua 
feelings with its teachings cannot be separated from each other. 1994 M L D 15. 

Spiritual respect* and 'physical respect'-Distinction : Spiritual respect is a matter of 
understanding of an individual with reference to his knowledge and wisdom which is not 
common but to show physical respect and honour to the Holy Qur an is a legal religious anc 
moral duty of a person Spiritual respect and honour is a matter of an individual relating to he 
thinking whereas physical honour and respect is a matter of his visible action 1994 M L D 15. 

inscription of Kalima Tayyaba and other Qur anic verses on walls of place of worship of 
Qadianis, would not make out offence under Section 295-B and accused in such case wcxid 
be entitled to bail 1997 SD 448 

Qadianis hold Holy Qur’an and its text in high esteem, relish its recitation denve 
spiritual enlightenment and guidance from Qur anic verses and with that end in view the* 
inscribe or exhibit at their place of worship Held : Such an act would not tantamount to 
desecration or derogation of Allah's Book or unlawful/wrongful use of Qur anic verses with* 1 
meaning of Section 295-B 1997 SD 448. 

Appeal : Eye-witnesses who apparently had no axe of their own to grind had supported 
the prosecution story. Prosecution evidence showed that the accused was not mental 
abnormal at the time of commission of the crime nor was he in a disturbed condition in any 
manner whatsoever Accused had failed to prove that he was suffering from a mental disease 
at the time of occurrence Appeal was dismissed in circumstances 1998 S C M R 1582 

2 [295-C. Use of derogatory remarks, etc., in respect of the Holy 
Prophet : Whoever by words, either spoken or written, or by visible 
representation, or by any imputation, innuendo, or insinuation, directly ° r 
indirectly, defiles the sacred name of the Holy Prophet Muhammad (peace be 


1 Sec 295-B added by P.P C. (Amendment) Ordinance, I of 1982 

2 Sec 295-C ins by the Criminal Law (Amendment) Act, III of 1986 S 2 
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JSSS' “ P “ n ' ShM W,h '**■” <or life, and also 

COMMENTS 

Object and scope of Section 295-C P P c • mi oh ^ 

„, de more comprehensive so as to make blksphemv de K slred that provision be 

Christ, punishable with the sentence of death. PL D™ 994 Lah^as ^ S ' lncludin9 lhe Hol V 
Anything going in favour of accused must ho tou D n ; ♦ 
sameif any , be extended ,0 him no. as a matter 0, graceb^fara’ratt^^^T 6 ,'^ 0 ;: 

s t a iement n of C a 0 witness r iAhe tl Court^finds'his n evki?nce't 4 h P t ° Can u® based on ,he solitar y 
and in consonance with the circumstances of to particularcase Tsss P CrT^ 0 "'"' 
Defile : Word "defile" occurring in Section qqe; r p d n 

&ssV° Sa d ^ 

PLD 1994 Lah. 485(1). ’ P 0Tane ’ t0 sul| y *he honour of, and to dishonour. 

First Information Report.-Evidentiary value : First Information Report is not a 
substantive piece of evidence and can only be used as corroboration or contradiction of the 
complainant s statement which he makes before the Court on oath. 1995 P Cr. L J 811. 

Delay in lodging of F.I.R.--Effect: Where the case did not involve any circumstantial 
evidence or recovery and depended upon ocular testimony furnished by the complainant and 
three eye-witnesses, delay in reporting the matter to the Police was not sufficient to doubt the 
prosecution case. PLD 1994 Lah. 485. { 

• t A PP reciation of evidence : Eye-witnesses had contradicted each other on the material 
point of the recovery of the incriminating material (photograph) from the possession of 
accused and such material contradiction being totally irreconcilable had shattered the veracity 
or the ocular testimony. Complainant’s version as well as the version contained in the Murasila 
, a ° 3lso been contradicted by other prosecution witness. Prosecution had failed to produce 
'he best evidence as the most important witness regarding the recovery of the alleged 
Photograph from the accused had been withheld without any rhyme or reason which led to the 
Presumption that in case he was produced he could not have supported the prosecution case 
ossibility of the accused having been implicated in the case with some ulterior motive also 
Could not be ruled out. Accused were acquitted in circumstances. 1997 M L D 1128. 

Charge against accused under Section 295-C : Sessions Court admitting accused to 
High Court cancelling the bail. Supreme Court converting leave petition into appeal and 
omitting accused to bail for reasons: firstly, charge had been levelled by a subordinate 
. gainst superior working in the same office or establishment though F.I.R. was lodged by an 
'ermediary, secondly delay of ten days had taken place in lodging F.I.R., thirdly, oral 
wn ^ ,sions had been made subject-matter of charge, the content, context and effect of which 
Petv rec l u ‘ re proof and understanding at trial, and lastly, there was also an indication that 
Cr .' loner had at some stage acted in a disciplinary matter as an Inquiry Officer against original 
orn Plainant. 1997 S D 442. 

d 296. Disturbing religious assembly : Whoever voluntarily causes 
Wo h- 1nce *° an y assembly lawfullv engaged in the performance of religious 
eith Ship ’ or re| igious ceremonies, shall be punished with imprisonment of 
botfT descri P tion f ° r a term which may extend to one year, or with fine, or with 
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[Ss 297-2931 


COMMENTS 

Object : The object of this section is to secure protection from molestation when people 
congregate for worship and it provides punishment in those who voluntarily cause disturbance 
to any congregation lawfully engaged in discharging their duties imposed upon them by th e 
religion 


Disturbing religious assembly : Assemblies held for a religious worship, or for the 
performance of religious ceremonies, are hereby protected from intentional disturbance 


Ingredients : The section has the following essentials 

1 Causing of disturbance voluntarily. 

2 




The disturbance must be caused to an assembly lawfully engaged in religious 
worship or religious ceremonies. 

297. Trespassing on burial places, etc. : Whoever, with the intention of 
wounding the feelings of any person, or of insulting the religion of any person, 
or with the knowledge that the feelings of any person are likely to be wounded! 
or that the religion of any person is likely to be insulted thereby, 

commits any trespass in any place of worship or on any place of 
sculpture, or any place set apart for the performance of funeral rites or as a 
depository for the remains of the dead, or offers any indignity to any human 
corpse or causes disturbance to any persons assembled for the performance 
of funeral ceremonies, 

shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

COMMENTS 

Object : The section deals more especially with trespasses on places of sculpture and 
places set apart for the performance of funeral rites and as depositories for the remains of the 
dead It extends the principle laid down in Section 295 to places which are treated as sacred 

Feelings : The section refers to "feelings" but not to "religious feelings'*. The kind of 
feelings' which comes within the section is clearly limited in its nature by the second 
paragraph to the section by reference to a place of worship, to a place of sculpture to feelings 
of a spiritual rather than a material nature, feelings associated with such sacred places. It does 
not punish acts which are merely of earthly vanity or pride. Section 298 expressly refers to 
"religious feelings" A I R 1941 Kar. 316. 

Accused according to his own admission, carried dead body of deceased in his truck 
and threw it on road side with knowledge that he was thereby offering indignity to human 
corpse and injuring feelings of relations of deceased. It was held that one of ingredients of 
offence under Section 297 stood proved on record on the basis of accused’s own admission 

1980 SCMR 391. 


298. Uttering words, etc., with deliberate intent to wound religious 
feelings : Whoever, with the deliberate intention of wounding the religious 
feelings of any person, utters any word or makes any sound in the hearing ° f 
that person or makes any gesture in the sight of that person or places any 
ob|ect in the sight of that person, shall be punished with imprisonment of either 
description for a term which may extend to one year or with fine or with both. 
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COMMENTS 


known 


any action which is 


Scope : This section is much wider than Section one i 
, to wound the religious feelings of others 1 and inc,udes 

„ m ulianemBly it present the interfere^ hol( j ^igious discussions and 

(Cr e ; ^ PU ' Se °' diSCUSSi ° n ' '~" a ' iS to 

•Deliberate intention of woundina the relink * 

observe: The intention to wound must be deliberate Jha/fc* 1 The Law Com ™ssioners 
the course of discussion, but premeditated- it mutt ’ n ° conceived on the sudden in 
engaged in a discussion with another on thesubiertJPht" 0 only that the P 3 ^ being 

the course ot the argument consciously used words NKm !l ' 9lon P r ° ,esse d by that other, in 
,M,he i ?" n M ,hSdiS , CUSSi ° n Wi ' h ' he deliberate Xo°eo?s n o d oSendin 9 g 'him ,eelin9S ' ^ 

personages : Whoever by^ordsT either 3etC ’’ in respect of ho, y 

representation, or by any imputation innnenrilT ° r - wntten ’ or b V visible 
indirectly, defiles the sacred P namr’o anv wfc /,i nS ' nU , at l, 0 , n ' directly or 

aTof the^ghfe^'^nhs'^’/ 0 , the R H ° ly ^W(peace be upon "iA or 

with both] P f hlCh may extend t0 three V ears ’ or wi,h fine, or 

COMMENTS 

oqp a E p Sen 1 t,a ' s ° f Section 298-A : According to the case of Abdul Qadeer v. State, Section 
8 -A. Penal Code deals with the use of derogatory remarks, etc in respect of Holv 

na ™< s > o'any wife {Ummul Mumineen) or membersof the family 
KI'l e oly Pr ?P hat . (P-bu.h.) or any of the righteous Caliphs ( Khulafa-e- 
rKf ,l 0r com Panions (Sahaba) of the Holy Prophet (p.b.u.h.). Thus, the recitals of'the 
complain have to be considered by the Court at the time of the formulation of the charoe in 
me compiamt (F I R.) there is rather no mention about the Personages narrated in Section 298- 
nfthu Code In the com P laint the allegation is about the use of derogatory remarks in respect 
onne Holy Prophet Muhammad (p.b.u.h.) and the opinion expressed by the learned Additional 

hn| S H S tK ns Judge in his order dated 1 S ' 7 ' 1977 is held t0 be legal, valid and operative who has to 
i the trial keeping in view column 8 to Sched. II of the Code of Criminal Procedure 1907 
La w Notes (Lah.) 853; K L R 1997 Cr.C. 749; 1997 P Cr. L J 189. 

Accused Qadiani facing charge under Sections 298-A and 295-C for having uttered 
Rogatory words in respect of relationship between Hazrat Zainab and Holy Prophet 
bZ ammad (P b u h.) would be entitled to bail when charge was based on oral conversation 
tween accused and complainant and admittedly complainant was always inimical to 
cused. High Court admitting accused in present case to bail with observation that merelv 
0n ging to a particular faith is no offence under the law of land. 1997 S D 445 . 

or c The honour and respect of the family of the Holy Prophet or any of the righteous Caliphs 
eithp° mpanions of the Ho| y Prophet, is intended to be protected and whoever defiles by words 
Tisu/t sp ? ken or written or by visible representation or by any imputation, innuendo or 
a,l °n is to be punished under this section. 

b utb Quas hing of proceedings : Magistrate tried the accused under Section 298-A, P.P.C., 
^®m>re announcement of judgment on having found the accused, prima facie, liable under 

Sec. 298-A added by Pakistan Penal Code (Second Amendment) Ordinance, XLIV of 
>980. 
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[Ss. 298B-C] 


S 295-C P P C triable by Sessions Court, sent the case to Sessions Court as contemplated 
under Ss 190(3) & 347 Cr.P.C. Sessions Court being satisfied with the prima facie attraction 
ofSection 295-C P P C continued with the case Validity. Complaint to be considered by the 
CourtTthe time of formulation of charge did not mention the personages narrated in Section 
298-A P P C but contained an allegation about the use of derogatory remar s in respect of 
the Holy Prophet Muhammad (p.b.u.h.). Magistrate, therefore^keeping in view the procedural 
law had no alternative but to send the case to Sessions Court for trial, p P in ^ on ^ p ^ ssed by 
Sessions Court regarding the prima facie attraction of Section 295-C, P.P^y. was also valid. 
Accused were, prima facie , liable under Section 295-C, P.P.C. which was triable by Court of 


Session 1998 PCr.LJ 189. 

1 T298-B. Misuse of epithets, descriptions and titles, etc., reserved 
for certain holy personages or places : (1) Any person of the Quadiani 
group or the Lahori group (who call themselves ‘Ahrnadis or by any other 
name) who by words, either spoken or written, or by visible representation,~ 

(a) refers to or addresses, any person, other than a Caliph or companion 

1 j of the Holy Prophet Muhammad (peace be upon him), as “ Ameer-ul- 
Mumineen", "Khalifatul-Mumineen", Khalifa-tul-Muslimeen, Sahaabi 
or “Razi Allah Anho"; 

{b) refers to, or addresses, any person, other than a wife of the Holy 
Prophet Muhammad (peace be upon him), as " Ummul-Mumineen 

(c) refers to, or addresses, any person, other than a member of the family 
'Ahle-bait 11 of the Holy Prophet Muhammad (peace be upon him), as 
"Ahle-bait or 

(d) refers to, or names, or calls, his place of worship as "Masjid"; 

shall be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

(2) Any person of the Quadiani group or Lahori group (who call 
themselves "Ahrnadis" or by any other name) who by words, either spoken or 
written, or by visible representation, refers to the mode or form of call to 
prayers followed by his faith as " Azan ", or recites Azan as used by the 
Muslims, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine]. 

2 [298-C. Person of Quadiani group, etc., calling himself a Muslim or 
preaching or propagating his faith : Any person of the Quadiani group or 
the Lahori group (who call themselves ‘Ahrnadis’ or by any other name), who, 
directly or indirectly, poses himself as a Muslim, or calls, or refers to, his faitn 
as Islam, or preaches or propagates his faith, or invites others to accept nis 
faith, by words, either spoken or written, or by visible representations, or in 
any manner whatsoever outrages the religious feelings of Muslims, shall oe 
punished with imprisonment of either description for a term which may extena 
to three years and shall also be liable to fine]. 


1 Sec. 298-B ins. by Anti-lslamic Activities of Quadiani Group, Lahori Group and Ahrnadis 
(Prohibition and Punishment) Ordinance, XX of 1984. 

2. Sec. 298-C. ins. by the Anti-lslamic Activities of Quadiani Group, Lahori Group and 
Ahrnadis (Prohibition and Punishment) Ordinance, XX of 1984. 
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CHAPTER XVI 


OF OFFENCES AFFECTING 
THE HUMAN BODY 

In the Pakistan Penal Code as well as the Ordinance the offences affecting human body 
are divided in two classes: 

(1) offences affecting life; 

(2) offences relating to injuries to body of a person 

1 Culpable homicide either amounts to murder as defined in repealed Section 300, 
P P C and punishable under Section 302, P P C or does not amount to murder as defined in 
exceptions of Section 303, P.P C and punishable under Section 304, P.P.C. in the Ordinance 
culpable homicide (Qatl) has been classed in two groups : 

(1) Culpable homicide which amounts to murder, i.e., Qatl-i-Amd is defined in 
substituted Section 300, P P C. This definition is similar to the definition of murder in 
the repealed Section 300. P P C There is, however, material difference in the 
punishments provided in two enactments. In Section 302, P P C. the offender is liable 
to sentence of death or imprisonment for life and fine In the substituted Section 302, 
P PC punishments provided are Qisas (if proof under Article 17 of the Qanun-e- 
Shahadat is available) or death or imprisonment for life as Tazir or with imprisonment 
of either description for a term which may extend to 25 years where the Qisas is not 
applicable according to injunctions of Islam The sentence of fine has been 
eliminated There should, therefore, be no difficulty for Courts to administer justice in 
accordance with the provisions of the Ordinance. If Qatl-i-Amd is not liable to Qisas 
or it is not enforceable, the offender shall be liable to Diyat. The Court, having regard 
to the facts and circumstances of the case, may in addition to Diyat, punish the 
offender with the imprisonment as Tazir under Section 308, P.P.C. which may extend 
to fourteen years. Similarly, even after waiver or compounding of right of Qisas in a 
Qatl-i-Amd, the Court may in its discretion, having regard to the facts and 
circumstances of the case punish, an offender, against whom right of Qisas has 
been waived or compounded with imprisonment as Tazir which may extend to 14 
years. The idea behind this provision is the philosophy that there are two aspects of 
every crime. One relates to the Haqooq Allah and second relates to the Haqooq-ul- 
Ibad The wali may waive or compound Qisas but still it may be considered 
necessary to punish an offender keeping in view the nature of crime committed by 
him For example an offender recklessly fires in street murdering and injuring some 

persons 

(2) The culpable homicide which does not amount to murder, i.e., Qatl-i-Amd is defined 
in substituted Sections 315, 318 and 321, P.P.C. respectively as Qatl Shibh-i-Amd, 
Qatl-i-Khata and Qatl-bis-Sabab. These kinds of Qatl do not attract punishment of 
Qisas These are punishable with imprisonment as Tazir and Diyat. These definitions 
do not specifically provide for situations contemplated by the exceptions of repealed 
Section 300, P.P.C. but are wide enough to include cases which used to be punished 
under Part I and Part II of repealed Section 304, P.P.C. and Section 304-A, P.P.C. 

In Qatl Shibh-i-Amd, the intention to cause harm to body is necessary It means that 
whoever intentionally causes harm to the body or mind of any person which results in death of 
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that or any other person by an act or weapon which in the ordinary course of nature is not 
likely to cause death is said to cdmmit Qatl Shibh-i-Amd. In Qatl-i-Khata intention to cause 
death or harm is not required as used to be the case in repealed Section 804-11 and Section 
304-A PPC Two situations are contemplated in Qatl-i-Khata, one: that death is caused by 
mistake of act, two; that death is caused by mistake of fact, including rash or negligent act 
and also rash or negligent driving. Qatl Shibh-i-Amd and Qatl-i-Khata are liable to punishment 
of imprisonment and Diyat. The Qatl-bis-Sabab is punishable with diyat only In Qatl-bis-Sabab 
intention is missing. The essential ingredient is doing of an unlawful act. resulting in 
unintentional death of or harm to any person. 

It will thus be appreciated that Courts will find no problem in deciding cases under 
various provisions of the Ordinance, nor will there be any difficulty in interpreting various 
definitions in the Ordinance which are comprehensive and more or less identical with the 
definitions in repealed provisions. 

2. It will be appropriate to examine some miscellaneous offences provided in the 
Ordinance before dealing with hurt cases : 

(1 ) Attempt to commit Qatl-i-Amd (murder) : The wording of substituted Section 324, 

P P C- 's identical with first paragraph of repealed Section 307, P P C except the 
later part which provided punishment if hurt is actually caused in the attempt The 
second para, of Section 307, P.P.C stands repealed by the Ordinance which means 

that a convict in jail, if commits an offence of attempt to murder, will not be liable to 
enhanced punishment. 

(2) Attempt to commit suicide is punishable under substituted Section 325, P.P.C. Its 
provisions are identical to the provisions of repealed Section 309, P.P.C. 

(3) The definition of Thug provided in substituted Section 326. P.P.C. is identical with 
definition repealed Section 310, P.P C., except that the word Qatl instead of murder 
has been used in its last line. The punishment for a Thug is provided in substituted 
Section 327, P.P.C. which is identical with repealed Section 311, P P C. 


(4) 


(5) 


The wording of substituted Section 328, P.P.C. and repealed Section 317, P P C 
regarding exposure and abandonment of child are identical except that in the 
explanation instead of the word murder, three kinds of Qatl have been incorporated. 

The provisions of substituted Section 329, P.P.C. regarding concealment of birth by 
secret disposal of dead body are identical with provisions of repealed Section 318, 

r .r.U. 


(6) The provisions of substituted and repealed Section 301, P.P.C are in substance 
identical. 

(7) The Ordinance defines "Ikrah-e.,am-( A ,tfl ) which means putting any person. 
h,s spouse, or any of h,s blood relations'wi.h,n the prohibited degree of marnaoe in 
ear o instant death, or instant permanent impairing of any organ of bod^o nstant 
fear of being subjected to sodomy or Zina-bil-Jabr Tkrah-e-naais'W T 7 1 

means any form of duress which does not amount to Ikrah 1 Ta m ^tL%i,o 
definitions read together are very wide Thp«;p Hn nr»t ctoi .u 3h e ~ Tara The tw0 

duress A Qatl committed in the circumstances of Ikrah-P t & reasons or object of 

been made punishable under substituted Section 303 p p p 31 ! 1 ° r , lkrah ' e - Nac l is ^ as 

r.r.u. This is a new provision 
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of law. Ikrah-e-Tam or ikrah.o.M a «i« 

causes Ikrah-e-Tam or lkrah-e-Naqis' n 7e Ve n7t° perS0 . ns ' ,irs,ly ' ,he Person who 
secondly, who is subjected to duress /«" S a ?° ther person under duress ' 
them, i.e., person committina Oati ,,nH ’ l krah ' e ‘ Tam or Ikrah-e-Naqis. Both of 
person causing Ikrah-eTam and fk ah P m lkrah - e ' Tam or '^ah-e-Naqis and the 
punishment under Section 303 P p r Th S Seem 10 have been made liable to 
duty to determine the precise Lure of n«* C ° Urt ,hore,ore ’ be under oneroua 

' ^ commi,,ed b y aa oh of them. 

punishable in^substitu^ Sectkjn^fo 9 ^ 5. as . ,or ,he ,irst time been made 
act has been made punishable is silLtitMt^ o nd Qatl ' e Khata b Y rash or negligent 
earlier punishable under Section 304-A P p SeCt '° n 319 ’ P P C These both were 

“bodily 3 pain^is'easi^or^n^nv! pr ° visi0ns - sim P le hurt is defined in Section 319, P.P.C. as 

gnevous hurt a f“ t “ Ema^LlTS"- The repea ' ed SeC,ion 320 ' P P C de,ines 
Tka nor m o ♦ ■' cmasculat,on . Secondly, permanent privation of siqht of either eve- 

Fifthly del™™* 7^ * either FourtNy ' privation of a "Ymember or joint! 

my ' de f“ uct,c or permanent impairing of the power of any member or joint- Sixthly 

ZTnZ7 QU 7°: °l head 0r face: Seventh,y ' fracture or “i°n of a bone or S’ 
^rp nf 1 t an n U W Ch endan 9 ers life or which causes the sufferer to be, during the 
space of twenty days, in severe bodily pain or unable to follow his ordinary pursuits. 

A close examination of repealed and substituted provisions (Sections 332 333 337 
337-B and 337-E) would indicate that there is difference of details only. In the repealed 
Sections 319 and 320, P C. the definitions of simple and grievous hurt have been stated in a 
compact and consolidated form, whereas in the substituted provisions various organs and 
parts of human body have been separately defined. Secondly, there is slight difference in the 
punishments of imprisonment for hurt in the Ordinance which makes punishments of 
Arsh/Daman as substantive punishments. 

In the Ordinance human body has been divided into various sections:- 

(/) Limbs and organs; 

(/'/) Head and face; 

[Hi) Trunk; 

(/V) General-remaining human body. 

Thus keeping in view various parts of human body, five kinds of hurt have been stated in 
substituted Section 332 

A. (a) Itlaaf-i-Udw ( l ). 

The word Itlaf means to destroy', to ruin and decay’. The word Udw means 'limb' or 
0 r gan'. Itlaaf-i-Udw means to dismember, amputate, sever any limb or organ of body. This 
definition corresponds with the provisions of clauses fourthly and fifthly, of repealed Section 
320. P.P.C, 

(b) Itlaf-i-Salahiyyat-i-Udw (? uih) means destroying or permanently impairing the 
functioning ppwer or capacity of a person or causing permanent disfigurement of some organ. 

General : Itlaaf-i-Udw and Itlaaf-i-Salahiyyat-i-Udw, respectively, are defined in 
substituted Sections 33. P.P.C. and 335, P.P.C. and made punishable under Section 334 and 
Section 386. P P C. These sections provide three kinds of punishments: 
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Qisas • As stated above, the basic principle of Qisas is "equality" or in common 

/) Qisas . as staieo aou . executab | e keeping in view the principles of equality 

be 9 exS Suppo^ an Xnder inflicts singfe blow with sword resulting ln V 
amputationfdismembermen^of one-foudh of left forearm. The punishmen o Qrsas w, hus be 
executable only if the authorised medical officer gives an opinion that similar result could 
possibly be achieved without any additional damage to the offender. The pi er f on causing such 
damage will be liable to action. In practice, therefore, it may rather be difficult for any medical 
officer to opine that Qisas in a particular case was executable keeping in view the principles of 
equality The Court will, therefore, in each case of hurt involving punishment of Qisas. require 
the authorised medical officer, appearing as witness to the case, to give opinion whether 
Qisas will be executable keeping in view principles of equality . The punishment of Qisas shall 
under Section 337-P. P P C. be executed (a) in public, (b) by an authorised medical officer; 
and (c) in presence of victim or, if the victim dies before the execution of the Qisas, in the 
presence of the wali of victim. 

(//) The second punishment provided in Sections 334, P.P.C. and 336, P PC. of Arsh. 
The word shall’ has been used for this punishment. This means that if Qisas is not found 
executable, the offender shall be punished with Arsh. The Court will have no discretion to 
decline this punishment. The value of Arsh for various kinds of hurt is given in Sections 337-Q 
to 337-W. These are self-explanatory sections and require no discussion. However, one point 
need be mentioned that in working out percentage of the value of Diyat to determine the value 
of Arsh the minimum value of Diyat fixed by the Federal Government on First day of July each 
year will be taken in consideration. Arsh is a compensation which is recoverable even from the 
estate of offender if he dies before payment The Court will be required to record a direction in 
the judgment under Section 337-X, P P C. that the offender shall be kept in jail until Arsh is 
paid This will be simple imprisonment without fixing of time limit. It will be of the kind of civil 
imprisonment. The Court may on application by an offender order his release on the bail if he 
furnishes security equal to the amount of the Arsh to the satisfaction of the Court for payment 
of the Arsh. The Court may also order payment of the Arsh in the instalments spreading over a 
period of three years from the date of the judgment. 

(/'//) Imprisonment as Tazir is the third punishment provided in Sections 334 and 336, 
P.P.C. The words "may also" have been used for this punishment. This means that the Court, 
for offences of Itlaaf. may or may not award punishment of imprisonment. This is discretion 
whereas the punishment of Arsh is mandatory. 

(b) Shajjah : It is an Arabic word which means injuries on head or face. These injuries 
are defined in substituted Section 337, P.P.C. The parallel provisions can be seen in Clause 
Sixthly of repealed Section 320, P.P.C. The difference between two provisions is that the 
repealed clause makes mention of "permanent disfiguration of head or face" and the 
substituted Section 337 specifies various kinds of Shajjah, i.e., injuries on the head or face of a 
person, given as follows :~ 

(a) Shajjah-i-Khafifah ( 4-i y - ) means simple hurt by any weapon, on 

head or face without exposing bone of the victim. 


(b) Shajjah-i-Mudiha ( - a ) means simple hurt by any weapon on 
head or face where though bone is exposed but no fracture is caused. 

(c) Shajjah-i-Hashimah ( ) is grievous hurt by any weapon on head 

or face, resulting in fracture of bone or victim and without dislocating it. 

(d) Shajjah-i-Manaqillah ( ) j s grievous hurt,, by any weapon, on 

head or face, resulting in fracture and dislocation of bone of victim. 
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. (e) Shajjah-i-Ammah ( ) is grievous hurt by any weapon, causing fracture 

of the skull of the victim, where the wound touches the membrane of the brain, 

^ ^ jah J ‘ s grievous hurt by any weapon, causing fracture 

o e s u o the victim, so that the wound touches the membrane of the brain. 

e . Th ® S ® S * kmds of in i ur ies on head or face previously punishable under repealed 
Sections 3 2 3 , 324, 325 and 326, P.P.C. are now punishable under substituted Section 337-A, 
P.P C. Only Shujjah-i-Mudihah is punishable with Qisas or in alternate with Arsh and 
imprisonment. Shajjah-i-Khafifah is punishable with Daman and may also be punished with 
imprisonment. The value of Daman is not fixed in the Ordinance. It is to be fixed by Court in its 
discretion. The remaining kinds of Shajja are punishable with Arsh and may also be punished 
with imprisonment as Tazir. As stated earlier, the punishment of Arsh is basic and mandatory 
whereas the punishment of Tazir is discretionary. 

i 

. (c) Jarh ( Jj/: ) : The word Jurh is derived from the word Jarooh which means injury 
( \* )• The wOrd Jurh is used for injuries on human body other than injuries on head or face. 
These injuries primarily on trunk of human body are of two kinds :~ 

(1) Jaifah (2) Ghayr Jaifah ( <L4 jLt -) Jaifah means injury which 

extends in the body cavity of the trunk. Ghayr Jaifah means injury which does not amount to 
Jaifah. There are six kinds of ghayr Jaifah Jarh 

(/) Damiyah ( ) means injury with any weapon, on any part of body, except 

head or face in which skin is ruputured and bleeding occurs. 

(//') Badiah ( k* ) means injury with any weapon, or any part of body except 
head or face, by cutting or incising the flesh without exposing the bone. 


(///') Mutalahimah ( ) means injury with any weapon on any part of body 

except head or face by lacerating the flesh 
« 

(/V) Mudihah ( ) means injury with any weapon, on any part of body, except 

head or face in which bone is exposed. 


(v) Hashimah ( J ) means injury with any weapon, on any part of body, except 

head or face resulting In fracture of a bone without dislocating it. 


(vi) Munaqqilah ^ -4 -Laa-^ ) means injury with any weapon on any part of body 
except head or face resulting in fracture and dislocation of bone. 

Punishment for Jaifah is provided in substituted Section 337-D. P.P.C. and punishment 
for Ghayr Jaifah is provided in Section 337-F, P.P.C. The basic punishment for Jaifah is Arsh 
and the offender may also be awarded imprisonment as Tazir, Jaifah is a grievous injury 
whereas some Ghayr Jaifah are grievous and some simple hurt. All Ghayr Jaifah hurts are 
punishable with Daman and the offender may also be awarded imprisonment as Tazir:-* 

(d) Other kinds of offences including hurt;- 

(1) Hurt by rash or negligent driving previously punishable under Sections 337 and 338, 
p.p.C is now punishable under substituted Section 337-G. 

(2) Hurt by rash or negligent act other than driving previously punishable under Sections 
337 and 338, P.P.C. is now punishable under substituted Section 337-H, P P C. 
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(3) Hurt caused by mistake is punishable under Section 337-1. 

(4) Hurt by means of poison previously punishable under Sections 327, 329, 330 and 
331. P.P.C. is now punishable under substituted Section 337-J, P.P.C. 

(5) Hurt not mentioned hereinbefore which endangers life or which causes the sufferer 
to remain in severe bodily pain for 20 days or more or renders him unable to follow 
his ordinary pursuits for 20 days or more is now punishable with Dhaman and 
imprisonment under substituted Sections 337-K and 337-L. This kind of hurt was 
previously defined in clause Eighthly of Section 320, P.P.C. 

(6) Under the provisions of P.P.C. mere rash or negligent driving is punishable under 
Section 279, P.P.C. There is in P.P.C. no specific provisions to make death or hurt by 
rash or negligent driving punishable It is for the first time in the Ordinance that death 
by rash or negligent driving has been made punishable, under substituted Section 
320, P.P.C. Similarly hurt caused by rash or negligent driving has specifically been 
made culpable for the first time in Section 337-G of the Ordinance. 

It will be appreciated that in most of hurt cases intention and knowledge are necessary 
ingredients of offences. Secondly, the principle of enforcement of Qisas is same in all hurt 
cases Thirdly, in awarding punishment emphasis is on compensation in the shape of Arsh or 
Daman which has been made mandatory punishment leaving no discretion with the Court 
whereas punishment of imprisonment is discretionary Fourthly, specific procedure has been 
provided to ensure recovery of compensation of every kind under the Ordinance. However, 
nothing is said about situation if the offender has no property to discharge the said liability, and 
Fifthly the value of Arsh for various organs has been fixed in Sections 337-Q to 337-W all 
offences of hurt may be waived or compounded The word Qisas has not been used in Section 
338-E instead the word offence has been used. This means that, offences may be waived or 
compounded irrespective of punishment provided for the offence. Article Law on Qisas and 
Diyat and its Application’ by Mr. Justice (Retd.) Mian Qur’an Sadiq Ikram. 

The relevant Aayats of Quran-ul-Hakim regarding Qisas and Diyat are as follows :~ 


Surah Albaqrah-Aayats 178, 179 and 194. 
Surah Alnisa-Aayats 29, 92 and 93. 


1 

(0 
('/) 
m 
m 

(v) Surah Bani Israel-Aayats 31 and 32 

(w) Surah Alfurqan-Aayat 68 

2 Qisas is executing of the same punishment keeping in view principle of equality and 
similarity Diyat is compensation for human life Arsh is compensation for organs and parts of 
body Walt means legal representative of victim 


Surah Almaaidah-Aayats 32. 33 and 45. 
Surah Alinam-Aayat 151. 


The Ordinance provides with all details Its provisions are simple and are to be applied 
under existing procedural law In its enforcement Courts or lawyers should not enter in 
negligible differences between various schools of thought. The difference is not on basic 
principles but on minor details 
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u ,.e,ie°';^s,,; j o?r d r Th A :tr a “ ci,ui ' ’ he , Mos '- ** °<^ 

joining a Qatil will be equally accountaNe £L2 'T TSTt abet,i " 9 '. assis,i "9 ° r 

adulterer and («/) Qatl of Murtid the Qatl of a mi,«ii P " 9 W ! d , ealh n Qisas ’ ^ Qatl of an 
inherit property of victim. ' Mus " m 15 com P lete 'y prohibited. The Qatil cannot 

enhanced^valu^oTD^Mix^'durina Nuf life t H0 ' V ?u ?" " is said ,hat Hazrat Umar Faroo P 
not static In case the Qatilt notTn^t n" °' H °' y Pr0phet < PBUH > The value °< Di V a '* 
State I, is no, so provided in the 0^1 ^ aCC ° rdin9 '° iS be paid b * tha 

Junsprudence'classifies'crime^nthreecat'egories :~k b * Ha900p - u| - |bad - P °> P '^ a - 


(1) Hadood. 

(2) Qisas and Diyat. 

(3) Tazir. 


A 


prescribed ^n Quban^he ,b r l‘ n ' unc,i ° ns °' Qura " ara Pa« of Hudood. The punishments are 
P ei>c ioed in Qur an. The predominant ingredient of Hudood is violation of Haoooo Allah a«= 

I7n7 e M e H°H ° f thelt r ° bbery ' daCOrt V- ille ^ al ^xua. interne ^o exact 

-ranqot ^ *" °" enCes against socie, V a " d disturb peace a^d puWic 

hnman T KL 0tfer L C !f relatln ^ , to Qisas and Di V at are offences against individuals affectinq 

ST.S2S "* *-«« » -» - * 3 

The offenders of theft, robbery, dacoity. zina. qazf, treason cannot be pardoned nr 
compromised. The offence of Qatl or hurt may be compromised. 

6 The punishment for offences involving Hadd or Qisas can be awarded onlv if the 
offence is proved on the basis of evidence of specified quality. The punishment of Qiis can 
e^m y CUted on| y by Stale and by victim or his Wali keeping in view the principle of 

Diyat is enforceable in cases of Qatl-e-Shibah Amd. QatM-Khata, Qatl-bis-Sabab and 
hurt cases, g ** 

7 The appreciation of evidence in cases involving Hadd or Qisas will have to be done 
Keeping m view the specified qualifies. In cases other than Hadd or Qisas the present mode 
end principles of appreciation of evidence will be followed The evidence may consist of 
voluntary confession, eye-witnesses account or circumstantial evidence. 

® Qisas and Di y at wi l **> ri 9 ht °* yyeli Of victim or the victim. Wali means the person 
entitled to inherit the estate of victim. 

9 The parties may enter in compromise, /.e.. Sulh on mutually agreed terms The 
^ n e Slderat ' on for compromise can be agreed to be payable immediately or at some future 
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Of offences Affecting Life 

1 [299. Definitions : In this Chapter, unless there is anything repugnant 
in the subject or context,- 

(a) "adult" means a person who has attained the age of eighteen years ; 

(P) "arsh" ( ijji ) means the compensation specified in this Chapter to be 
paid to the victim or his heirs under this Chapter; 

(c) "authorised medical officer" means a medical officer or a Medical 
board, howsoever designated, authorised by the Provincial 
Government; 

(d) "daman" ( \Jf* ) means the compensation determined by the Court to 
be paid by the offender to the victim for causing hurt not liable to arsh 

( Jj '): ♦ 

(e) " diyat " ( ) means the compensation specified in Section 323 

payable to the heirs of the victim ; 

{f) "Government" means the Provincial Government; 

(g) "ikrah-e-tam" ( A ) means putting any person, his spouse or 
any of his blood relations within the prohibited degree of marriage in 
fear of instant death or instant permanent impairing of any organ of 
the body or instant fea r of being subjected to sodomy or zina-bil-jabr ; 

(b) "ikrah-e-naqis" ( ) means any form of duress which does 

not amount to ikrah-i-tam\ 

(i) "minor" means a person who is not an adult; 

(/') "qatl" ( JF ) means causing death of a person ; 

(/c) " qisas " ( ) means punishment by causing similar hurt at the 

same part of the body of the convict as he has caused to the victim or 
by causing his death if he has committed qatl-i-amd in exercise of the 
right of the victim or a wali ; 

(/) " ta'zir" ) means punishment other than qisasCaj), diyat {^o) 

arsh ( J'jS ), or daman ( ^ ); and 

C m) "wali" ( ) means a person entitled to claim qisas. 


1 Sections 299 to 338-H subs by the Criminal Law (Amendment) Act. II of 1997 
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COMMENTS 

K may beValned eaTef " *" abSe " Ce °' evldence on com P (e, ' on <* "*> >* « /ears 

rfppm^mhavLnarnpH^fi 0 ^ A , Ct ' V® 75 ' ever V person dom,clled in Pakistan should be 
d nf h!?o!p in nfo f h ma ! 0rit u y when he shal1 have completed his age of 18 /ears and 
not before In case of minor of whose person or property or both a guardian has be*n 

appointed before the minor has attained the age of 18 years and every rn nor TJZZ 
property the superintendence has been or shall be assumed by any Court of Wards tSforMte 
minor has attained that age shall be deemed to have attained his majority when he MhM 

completed his age of 21 years and not before 

nnrforcSiSfS 1 The ' pube 1 rt y M has not been defined in the Ordinance and in order to 
understand the age of puberty in Islam, one has to refer book to the Muslim Law on the point 

According to Imam Abu Hanifa and Muhammad, puberty is presumed to be attained at the age 
of 15 years both for males and females There are conflicting reports about the^ew of'Abu 
Hanifa According to one report, he has also agreed with the view of the disciples Imam AJ- 
a ei has also agreed with it. This has also been held in a number of cases P L D 1970 S C 

According to Hedaya puberty is as under: 

The puberty of boy is established by circumstances, or upon his attaining eighteen 

years of age, and that of a girl, by circumstances, or upon her attaining seventeen years 

of age. 

W H. Mecnaghten, in his Principles and Precedent of Muhammadan Law at page 266 
nas raised a question regarding the validity of marriage of a girl of 11 years of age of her own 
tree-will and choice, without the consent and approbation of her mother or guardian and then 
nas answered as follows :~ 

"The answer to the question entirely depends on the fact of the girl's being adult or 
otherwise. If a girl exhibits certain signs of womanhood at the age of nine ten eleven 
or up to fourteen years old, she is. in the language of the Law denominated baligha 
bilulamut or adult by puberty Should she exhibit none of those sign up to h»r 
fourteenth year, yet, on her attaining the age of fifteen years she will be deemed a"n 
adult, and in the language or the Law will be termed baligha bissm or adult by 
majority Under these circumstances if the girl alluded to the question, being eleven 
years of age, should have shown signs of womanhood she will be technically 
denominated baligha bilulumut and will be at liberty to contract marriage with a 
person either her equal or inferior in condition, without the consent of her mother or 
other guardian. Such marriage is available in law, in other words the contract does 
not infringe any positive legal rule The mother or other guardian is not authorised to 
prevent the match, if she enters into a contract of marriage with a person equal in 
point of condition; but, if he be her inferior, they have a right to come forward and 
cause it to be set aside In case of any doubt existing as to whether a girl has 
exhibited certain signs of womanhood, she should be questioned as to the fact and 
if she applies in the affirmative, she should be treated as an adult otherwise as a 
minor; and, if the fact cannot be ascertained from her declaration she should be 
considered as not having passed the age of minority and in both the last mentioned 
cases, if, without the consent and approbation of her mother or other quardian she 
should have contracted matrimony either with her equal or her inferior the marriage 
is good in law; in other words, the contract does not infringe any positive legal rule 
but her mother or other guardian has, at any time, a right to come forward and to 
cause the marriage to be set aside". 
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The person is adult who has either attained the age as stated in Section 2 (a) or ha s 
attained puberty 1992 P Cr. L J 1058. 

^ w/ * f/ *-*&, 

-(PLD 1991 SC 172) CHf iffy i>/ O' ^ 'J. 

j /jr jic.—'>[ J 1 ^ 1 c —7 tw 

Jlr l ^ ulM£ J\ Jt ***' 6&^ '&>' & />? L ‘ } ^ ^ 

-(PLD 1991 SC 172) iT^lf ^r* 5 £\ 5 ^ Ji ^ 

Although accused had not attained the age of 18 years, he would surely be treated as 
an adult within the meaning of Section 2 (a) of the Ordinance, if he was capable of ejaculating 
and discharging semen 1991 P Cr. L J 928. 

The accused who attained puberty was an adult as defined in Section 2 (a) of the 
Ordinance Provision of Section 5, Sindh Children Act, 1955 which prescribed that for the 
purpose of Act a person shall be deemed to be a child if such person had not attained the age 
of 16 years would be read subservient to the provisions of the Offence of Zina (Enforcement ol 
Hudood) Ordinance 1979 as by virtue of Article 143, Constitution of Pakistan in case of 
inconsistency between the Federal and Provincial Law. the Federal Law. shall prevail to the 
extent of repugnancy 1992 P Cr. L J 1799. 

Clause (b)~Arsh : Arsh is "compensation specified in this Chapter to be paid by the 
offender to the victim or to his heirs". The use of word victim indicates that Arsh is to be 
received by the victim himself. If the victim dies before receiving Arsh, it shall be paid to his 
legal heirs This means that punishment of Arsh is provided for offences relating to various 
kinds of hurt The value of Arsh is fixed and specified in the Ordinance The value of Arsh will 
be assessed at certain percentage, indicated in various provisions, of the value of Diyat under 
Section 323. P P C The Court while working out the percentage of the value of the Diyat win 
take into consideration the minimum value of Diyat fixed by the Federal Government on the 
first day of July each year The Arsh will be payable in lump sum or in instalments spreading 
over three years from the date of final judgment The Arsh shall be payable within the time 
specified by Court and the offender may be kept in jail to serve simple imprisonment until tn 
Arsh is paid in full The Court may release a convict on bail, if he furnishes security equal to tne 
amount of Arsh to the satisfaction of Court for its payment. If the convict dies before paymen 
of Arsh. it shall be recovered from his estate. 

Clause (c)--Authorised Medical Officer : Definition of "authorised Medical Officer in 
no way curtails the powers of the Courts in directing the examination of the prisoners throug 
the Specialist Doctors looking to the nature of their ailment 1997 P Cr. L J 1953. 

Order of Trial Court directing production of requisite medical report in Court 
Validity : Trial Court itself had not constituted the Medical Board for the examination 
accused but had only suggested designations of experts looking at the prayer of accused a 
had ordered that the seniormost Doctors in such designated fields serving in the Civil Hospi 
should be the members of the Medical Board, which had actually been constituted by 
Secretary Health giving the names of the Doctors and their positions in the related f' e 
keeping in view the Court s order. Section 299(c), P.P C did not debar the Trial Court fro 
directing the constitution of the Medical Board comprising of designated specialists S eC, ‘ 

94 Cr P C also did not prevent the Trial Court from calling the medical report from 
Secretary Health as after formation of the Medical Board its report should have been sent 
the Court for examination and it was for the Trial Court itself to see whether the said report wa 
valid or invalid or should be relied upon or not Order of Trial Court calling for the aforesa 


Scanned by CamScanner 



j S 299] Pakistan Penal Code, I860 275 

medical report had neither violated any provision of law nor caused any prejudice to the 
prosecution which in fact had conceded for calling the same 1997 P Cr. L J 1953. 

Clause (d)— Daman : The word Daman is actually Dhman It means compensation 
pa/able by the offender to the victim for causing hurt not liable to Arsh, as determined by 
Court Daman is ordered for injuries where punishment of Arsh is not available The value is not 
toed or specified in the Ordinance Its value will be determined, in each case, by the Court 
keeping in view firstly, expenses incurred on the treatment of victim; secondly, loss or 
disability caused in functioning or power of any organ; and thirdly, for the anguish suffered by 
the victim The Daman assessed by Court shall be payable to the victim or, if the victim dies, to 
his heirs according to their respective shares in the inheritance 

In cases of Qatl it will be proper, rather necessary, for prosecution to provide the Court 
with a list of wali, / e , legal representatives of the deceased victim, as well as mention financial 
position of parties for determination of Diyat. Arsh or Daman The Courts of criminal 
jurisdiction will not be required to undertake additional proceedings to determine dispute 
among the heirs In the case of dispute, the compensation of any form may remain lying in 
Government treasury with direction to the heirs to have recourse to the Civil Courts In hurt 
cases the compensation is to be received by the victim. There will be, therefore, no problem 
about its disbursement If, however, the victim dies, then in the case of dispute his legal heirs 
may be asked to have recourse to the Civil Courts. 

Clause (e)--Diyat : Clause (e) of Section 299, P.P.C. defines Diyat as "the 
compensation specified in Section 323 payable to the heirs of the victim by the offender". In 
the definition the words "heirs of victim" have been used and not the words "the victim or his 
heirs" This means that Diyat is a compensation payable only in cases of Qatl, and not in cases 
of hurt The offence of Qatl-i-Amd (intentional murder), if proved by evidence as provided in 
Article 17 of the Qanun-e-Shahadat, is punishable under Section 302, P P C which does not 
provide for imposition of punishment of Diyat, compensation or fine The punishment of Diyat 
is provided where an offender guilty of Qatl-l-Amd is not liable to Qisas or where Qisas is not 
enforceable The Court may, however, in certain cases award punishment of imprisonment as 
Tazir in addition to Diyat It may be stated that the consideration for compounding of Qisas or 
for compromise or waiver cannot be classed as Diyat The said consideration is Badl-e-Sulh 
and is settled by the parties themselves subject to condition that Badl-e-Sulh shall not be less 
than the value of Diyat, which means minimum value assessed in substituted Section 323, 
PPC The offender, in cases of Qatl-e-Shibh i-Amd and Qatl-i-Khata, shall be liable to be 
punished with Diyat in addition to imprisonment as Tazir, but in Qatl-bi-Sabab he shall be 
I'able to Diyat only It will be for the Court to fix value of Diyat in each case, keeping in view the 
financial position of parties and subject to injunctions of Islam The minimum value of Diyat 
will however be fixed by the Federal Government on first day of July each year The Diyat 
shall ho disbursed among the heirs of victim according to their respective shares in 
mhentance If, however an heir forgoes his share, the Diyat to the extent of his share shall not 
be recovered The Court may order payment of Diyat in lump sum or in instalments spreading 
over three years fcr the date of judgment The convict will not be required to suffer 
lrri prisonment in default of payment of Diyat or any part thereof If he fails to pay Diyat the 
convict shall be kept in jail to suffer simple imprisonment "until the Diyat is paid in full". The 
Court may, however release the convict on bail it he is able to furnish security equivalent to 
’he amount of Diyat to the satisfaction of Court for its payment. This means that the convict will 
be lodged in jail till full Diyat is paid. The Court will not fix period of imprisonment in default 
’hereof If the convict dies before payment of Diyat or any part thereof, it shall be recovered 
,r om his estate 

Clause (g)-”lkrah-i-Tam" : Perusal of Section 303(a), P.P C. with Section 299 (g), 
p p C highlights three requirements, (/) putting any person, his spouse or any of his blood 
Nations within the prohibited degree of marriage in fear of instant death; or (//) instant 
Permanent impairing of any organ of the body, or (///) instant fear of being subjected to 
*°domy or Zina bil-Jabr P L D 1997 Lah. 110(a). 
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Clause (k)--Qisas : Qisas has not been defined in the Ordinance It means "to copy th e 
other" or "to follow the path followed by the other" or "to act like the act of another' The basic 
principle of Qisas is similarity. If similarity was not possible or could not be ensured. Qisas may 
not be enforceable specially in hurt cases Qisas. in the case of^Qat-ii-Amd. is also a 
punishment of death as is indicated in clause (a) of substituted Section J02^PPC Th e 
difference between punishment of Qisas and punishment of death lies in the mode of 
execution of sentence The sentence of death will be recjuired to be executed under existing 
provisions of law on the basis of direction in the judgment of Trial Court that "the offender shall 
be hanged by neck till he is dead Similarly, where Court, after trial, comes to conclusion that 
in the tacts and circumstances of a case the punishment of Qisas need be awarded, it will in 
the |udgment specify the mode of execution of Qisas in Qatl-i-Amd For example if the offender 
murdered the victim with gun-fire, the Court may record that the death of offender be caused 
in execution of Qisas in Qatl-i Amd of victim by gun-fire till his death unoer Section 314. P P C 
in presence of wali" The sentence of death by way of Qisas or Tazir shall be executed after 
confirmation by the High Court The Qatl-i-Amd shall not be Liable to gisas under Section 
306 P P C when the offender is non-pubert or insane, when the offender causes death of his 
child or grandchild howlowsoever and when wali of victim is direct descendant, howlowsoever, 
of the offender The Qisas for Qatl-i-Amd shall "not be enforced" under Section 307 PPC 
where the offender dies before enforcement of Qisas; when the wall voluntarily and without 
duress, to the satisfaction of Court, waives the right of Qisas and finally when the right of Qisas 
devolves on the offender as a result of death of the wali of the victim or on a person who has 
no right of Qisas against the offender. 

In the case of "waiver of right of Qisas" the Court will have to satisfy itself that the waiver 
by wali was voluntary and without duress Similar will be the case in compromise and 
compounding of offences It may here be observed: firstly, that the question of awarding of 
punishment of Qisas will be determined after trial according to law. secondly, the punishment 
of Qisas will have to be based either on a voluntary and true confession of commission of 
offences by the accused or on the evidence as provided in Article 17 of the Qanun-e-Shahadat 
thirdly, right to exact Qisas will accrue after Court awards punishment of Qisas The 
punishment of Qisas will not be permissible if the proof of Qatl-i-Amd liable to Qisas is not 
provided in terms of substituted Section 304, P.P.C. Same will be the case in hurt case. 

In the case of Qatl-i-Amd liable to Qisas right to exact Qisas or to waiver Qisas or to 
compromise/compound will rest with wali of victim which means legal heirs of inheritance l f 
however. Government is wali or right of Qisas vests in a minor or insane the Qisas shall not be 
waived If there are more than one victim, the waiver of the right of Qisas by the wall of one w' 11 
not affect the rightx>f Qisas of the other victim Similarly if there are more than one offenders 
the waiver of right of Qisas against one shall not affect right of Qisas against the other offender 
Where there is only one wali, the right of Qisas shall vest in him If there are more than one wal' 
the right of Qisas shall vest in each of them If the victim has no wali. the Government sbal 
have right of Qisas In short Qisas in the case of Qatl-i-Amd liable to Qisas means right to claim 
death of offender for the death of victim and in the case of hurt liable to Qisas means right to 
claim injury/hurt on the person of offender similar to the injury/hurt suffered by the victim 11 
also means right to waive or compromise with the offender instead of exacting Qisas Ad 
stated above the punishment of Qisas would be executed by a functionary of the Government 
and not by the wali or injured himself. y 

In this kind of punishment the next-of-kin of the deceased may demand and accept 
blood money Islam allows retaliation and gives the right of pardon to the wronoed person and 
not to the state The wronged person may.also forgive the accused 
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Thus the Holy Qur an enjoins 




C I f J 


■o 


[0 ye who believe' retaliation is prescribed for you in the matter of the murdered the 
free man for the free man and the slave for the sla ve and the fema’e for the female And 
for him who is forgiven somewhat by his (injured) brother, prosecution according to 
usage and payment unto him in kindness This is an alleviation and a mercy from your 
Lord He who transgresseth after this will have a painful doom And there is life for you in 
retaliation 0 men of understanding, that ye may ward of (evil)] 

When the accused had not been sentenced to death, but to life imprisonment, question 
of the heirs of the victim compounding their right of Qisas would not arise and such a case 
would fall under Section 345 (2). Cr.P.C., as amended by the Criminal law (Amendment) 
Ordinance. 1991. P L D 1991 S C 202. 

Punishment of Qisas", applicability : Prosecution case was that female who was 
previously married to accused, was divorced by him and after divorce deceased had 
contracted marriage with her Accused had specifically denied having divorced his wife and 
prosecution had failed to bring on record any proof of dissolution of accused's marriage with 
^aid lady nor did prosecution produce on record any evidence in the form of Nikahnama etc. 
establishing marriage of deceased with the said lady. Not possible to believe that accused had 
ln fact divorced the lady in question or that deceased was keeping said lady as his validly 
married wife Accused, in circumstances, was not liable to be punished either under Section 
%2(ai, P P C or under Section 302(b), P P C., but his case fell within ambit of Section 302(c), 
p C. according to which punishment of Qisas was not applicable. Accused was convicted 
un der Section 302 (c), P P C and sentence of death awarded to him was set aside in 
C| rcumstances. 1998 PCr.LJ 1072 (b). 

Punishment of ' Qisas", applicability : Prosecution case was that female who was 
Previously married to accused, was divorced by him and after divorce, deceased had 
contracted marriage with her. Accused had specifically denied having divorced his wife and 
Prosecution had failed to bring on record any proof of dissolution of accused’s marriage with 
,a dy nor did prosecution produce on record any evidence in the form of Nikahnama etc. 
esla blishing marriage of deceased with the said lady. Not possible to believe that accused had 
ln tect divorced the lady in question or that deceased was keeping said lady as his validly 
^orried wife Accused, in circumstances, was not liable to be punished either under Section 
p °2(a). P P c or under Section 302(b), P.P.C., but his case fell within ambit of Section 302(c), 
p C according to which punishment of Qisas was not applicable. Accused was convicted 
nr Jer Section 302 (c). P.P C. and sentence of death awarded to him was set aside in 
c,f cumstances 1998 PCr.LJ 1072 (b). 

Clause (l)~Tazir : It means punishment other than Qisas, Diyat, Arsh and include 
P Ur >ishrnent of imprisonment, Daman, forfeiture of property and fine. It will be awarded for 
^ ri °us offences substituted by the Ordinance The Court will not insist on evidence under 
^•cle 17 of the Qanun-e-Shahadat. as proof of offence, to award this punishment. It will be 
d Ppreciated that in substance the definition of offences in the Ordinance is not at much 
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variance from the definition of offences ** SUCh ' he eXis,i "9 

procedure will continue except the enforcement of Oisas and uiyai, ere 

The Hedaya speaks on the subject thus : 

• • _ rr-»nonc nmhihition and also instruction, in law it sionifipri 

Tazeer. in its pnmMsenM on account o) the right e „ 9 h « 

Goi o?Xe WMdual and the ocLionof it is any offence for which Hadd (or stated 

punishment? has not been appointed; whether that offence consist ,n word or deed. 

Chastisement is ordained by the law : Chastisement is ordained by the Law the 

institution*** rt*be?r?g Established on y ,he authority Tura 

chastise their wives for the purpose of correction and amendment and the same a ' so occurs 
in ?h"«ons. 5 is moreover recorded that the Prophet chastised a person 
another perjured; and all the companions agree concerning this Reason and analogy 
moreover^both evince that chastisement ought to be inflicted for acts of an offensive nature in 
such a manner that men may not become habituated to the commission of such acts, for if 
they were they might by degrees be led into the perpetration of others more atroc ousJt is 
also written in the "Fatava Timoor-Tashee" of Imam Sirukhsh, that in Tazeer or chastisement, 
nothing is fixed or determined, but that the degree of it is left to the discretion of the Kazee, 
because the design of it is correction, and the dispositions of men with respect to it are 
different, some being sufficiently corrected by reprimands, whilst others, more obstinate, 
require confinement, and even blows. 

Ta’zir in its primitive sense, means prohibition and also instruction; in law it signifies an 
infliction undetermined in its degree by the law, on account of the right either of God, or of the 
individual, and the occasion of it is any offence for which hadd has not been appointee, 
whether that offence consists in word or deed. 

Ta’zir may be inflicted by imposition of fine, scourging, imprisonment, etc. It is the 
punishment which is left to the discretion of the quadi or judge. 

As such Ta'zir is a punishment left to the Ruler of the Head of State in his discretion in a 
case not covered by Hadd. However, it is not open to a Ruler or the Head of the State to tag 
on the punishment of Hadd with a further punishment by way of Ta’zir. P L D 1981 F S C 145. 

The following punishments for crimes other than dealt with as Hudood, are included in 
Ta'zir. One or more punishments are awarded as deemed proper and necessary by a Oazi 
looking to the nature and extent of the crime and its circumstances. The Ta’zir(s) are : 

(1) Slapping. 

(2) Lashing or flogging stripes (not more than 39, i.e., less than the lowest number 
prescribed as hadd for a slave). 


: 


(3) 

(4) 


(5) 

( 6 ) 


Externment, Excilement. 

Imprisonment, which in Islamic Law is a coercive measure aiming at producing 
repentance (Tawbah). 

Public proclamation of the convict on a donkey’s back Tashhir. 

Admonition or reprimand. 


(7) Punishment of abandonment. 

(8) Zaman (compensation) payable to the aggrieved person, in case of loss of prop ert V 

(9) Diyat (money compensation). 

(10) Suspension or dismissal, and lastly. 

(11) Death penalty. 
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Flogging-Execution-Mode of: 

( 1 ) The punishment should be administered with a stick without knots 
(21 The stnp should be applied moderately. 

(3i The strip should not be given on the same part but on inflicted different parts of the 
body 


The man should be made to stand but in case of a woman should be made to sit. 

Flogging should not inflict wounds on the body beneath the skin 

The inflicting of punishment should be avoided at the time of intense heat c 
extensive cold 


(?) Flogging should be postponed in cases of sick persons If ailment is such there is no 
hope of recovery punishment can be awarded 

(8) In case a woman is pregnant flogging should be postponed till ( j’ti ) after 
which penal punishment should be implemented 

(Sahi Muslim, pp 790792). 

Ta zir may be inflicted for offences against human life and body property public peace 
and tranquility decency, moral, religion and so on; in fact the entire criminal law of the 
Muhammadans (A-siasat ashshara y „ » u .-.Ui ) as prevalent at the present-day is 
based on the principle of Ta'zir ^ - 

Provincially Administered Tribal Area : Offences against human body incorporated in 
Sections 299 to 338. P P C. having been declared to be repugnant to Injunctions of Islam and 
the law relating to Qisas and Diyat enforced in the country having not so far been extended to 
Malakand Division the Police and the Courts functioning under the Provincially Administered 
Tribal Areas should seek guidance from the Law of Qisas and Diyat 1995 M L D 1210. 

300. Qatl-e-Amd : Whoever, with the intention of causing death or with 
the intention of causing bodily injury to a person, by doing an act which in the 
ordinary course of nature is likely to cause death, or with the knowledge that 
his act is so imminently dangerous that it must in all probability cause death, 
causes the death of such person, is said to commit qatl-e-amd. 

COMMENTS 

Scope • Section 300. P.P.C. (as amended) does not provide any exception in respect of 
the offence of Qatl-i-Amd if committed due to grave and sudden provocation PLD 1995 

Quetta 83 (a). 

Essential ingredients : The essential ingredients of the definition of Qatl-i-Amad are : 

(1) causing death of a human being, 

(2) such death must be caused by doing an act. 

(3) with the intention of doing bodily injury to that person; 

(4) the act in the ordinary course of nature is likely to cause death; or 

(5) with the knowledge that the act is so imminently dangerous that it must in all 
probability cause death. 

Two principles were laid down in Syed Tajammal Hussain v. Nasar Mehdi and another . 
p L D 1976 S C 377, in order to prove a person as guilty of Qatl-i-Amd. They are 

(a) accused can come within the mischief of this section only if death is direct result of 
the injury inflicted by the accused, and 

(b) ingredients of the offence are felonious intention and an injury causing the death 
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The accused shall be guilty of Qatl-i-Amd even if by the result of act intending to 

cause death of a person, another person, i.e., other than him whose ^ t ® n h ^J or - dle S- 

It may not be within his knowledge that death of that other person will be caused by his act. 


Determining Factors : Murder is an aggravated form of culpable homicide. The manner 
of causing the injuries as defined by the prosecution witnesses, the nature of the injuries 
caused, the part of the body where they were caused; the weapon used by the accused in the 
commission of the offence; and his conduct are relevant factors in considering whether the 
offence committed is one of murder of culpable homicide not amounting to murder. 


Act done with intention of causing death : This clause says that culpable homicide is 
murder if the act by which death is caused is done with the intention of causing death. This 
corresponds with clause (1) of Section 299. Where there is an intention to kill the offence is 
always murder, unless one of the exceptions to Section 300 applies in which case the offence 
is reduced to culpable homicide not amounting to murder. Where the accused intended to kill 
A but instead caused the death of B, he was nevertheless held guilty of murder. 1969 P Cr. L J 
973. 

As a basic rule it may be said that when the doer of an act knows that his act will result 
in death he should be deemed to have intended to cause the death. The law presumes that a 
man intends the natural and inevitable consequences of his acts. 

Where the accused intended to kill A but caused death of B instead, he was 
nevertheless held guilty of murder. 1969 S C M R 405. 

Causing bodily injury knowing it to be likely to cause death : It is not always 
essential that there should be an intention on the part of the accused to cause death. It would 
be sufficient if he had the intention to cause such bodily injury as he knew to be likely to cause 
the victim’s death or if he knew that his act was so imminently dangerous that it must in all 
probability cause death. This knowledge must be in relation to the person harmed and the 
offence is murder even if the injury may not generally be fatal but is so only in his special case. 
Sufficient in the ordinary course of nature implies an injury caused to a normal grown-up 
human being. When the injury is sufficient to cause the death of a person in a sub-normal state 
of health, e g., by reason of age, disease, or weakness, it is spoken of an injury likely to cause 
death. This is provided in this clause. Thus if a person having knowledge of the peculiar 
physical condition of the victim causes injury which though not likely to cause death of a 
normal man is likely to cause death of such person he shall be guilty under the provisions of 
this clause. 

Intentionally causing of injury sufficient to cause death : In this clause the result of 
the intentionally caused injury must be viewed objectively. If the injury that the offender intends 
causing and does cause is sufficient to cause death in the ordinary way of nature the offence is 
murder whether or not the offender intended causing death and whether or not the offender 
had a subjective knowledge of the consequence. 

Numerous injuries : Where the injuries inflicted are numerous, it is not necessary that 
each injury or even any one injury should by itself be sufficient in the ordinary course of nature 
to cause death. If they were cumulative sufficient in the ordinary course of nature to cause the 
death, the offence would be murder under this clause. 


Vital part of body : Ordinarily an injury on a vital part of the body is sufficient to cause 
death. Where a man inflicts a wound on a vital part and death ensues it is no defence to say 
that the accused did not intend the injury to be fatal. P L D 1950 Lah. 90. 

The accused aimed a blow with vohola at head of the deceased with sufficient force 
resulting in his death. The accused, had no intention but to kill and if case not taken out of 
purview of Section 300, P.P.C. offence established would be one of murder as punishable 
under Section 302. P P C. P L D 1982 Lah. 26. 
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E y ,d6 T e ° witnesses found reliable though they were close relatives of 
deceased \ edit al evidence fully corroborating evidence of eye-witnesses F I R lodaed with 
utmost dispatch containing substratum of prosecution case Evidence of Investiqatinq Officer 
re 9J rdl "9 n? C Ram7tir^i Pistol corroborated by documents contemporaneously prepared by him 
K V L H 1997 Criminal Cases 74X COrr0boral,n 9 such *'“•«»■ Conviction ol accused upheld 

Imminently dangerous " : This clause deals with cases where an act is done without 
any intention to kill but with such utter disregard of consequences that there is imputable 
tnowledge that death is an extremely likely contingency The offence may be unpremeditated 

and may also have been committed in a sudden quarrel 

This clause also provides for that class of cases where the acts resulting in death are 
calculated to put the lives of many persons in jeopardy, without being aimed at anyone in 
particular, and/or perpetrated with a full consciousness of the probable consequence As for 
example, where death is caused by firing a loaded gun into a crowd [ vide ill (cf)]. by poisoning 
a well from which people are accustomed to draw water, by opening the draw of a bridge just 
as a railway passenger is about to pass over it. 

Scope and operation of exceptions : After setting out the four mental conditions the 
section lays down five exceptions which reduce the offence of murder to culpable homicide 
not amounting to murder These Exceptions lay down the circumstances which mitigate the 
offence of murder The existence of all the circumstances described in an exception excuses 
an act which could otherwise by murder within one of the first three clauses, to the extent that 
the act constitutes only culpable homicide not amounting to murder and not murder Here the 
act is pnma facie murder unless and until an exception is established 

The five exceptions specified in the section may be briefly stated to arise out of: 

(1) Provocation. 

(2) Right of private defence of person and property; 

(3) Exercise of legal powers; 

(4) Absence of premeditation and heat of passion; and 

(5) Consent. 

Grave and sudden provocation : The test for the application of the plea of grave and 
sudden provocation is the effect of provocation on a reasonable man. Under this Exception the 
provocation (1) must be grave and sudden, and (2) must have, by its gravity and suddenness, 
deprived the accused of the power of self-control. 

Provocation for the purpose of Section 300, P.P.C., must be direct, sudden and grave. 

1993 M L D 1391. 

The indulgence which is shown by law in the cases of grave and sudden provocation is 
a condescension to the frailty of human nature to the furor brevis, which while frenzy lasts, 
renders a man deaf to the voice of reason; so the provocation which is allowed to extenuate in 
the case of homicide must be something which a man is conscious of. which he feels and 
resents In recognizing provocation as a mitigation of the crime law respects the infirmities and 
imbegilities of human nature. 1980 P Cr. L J 357. 

The provocation must be such as would upset not merely a hasty, hot-tempered and 
hypersensitive person but would upset also a person of ordinary sense and calmness. Law 
does not take into account abnormal creatures reacting abnormally in given situations. 1988 
SC M R 615. 

This section can apply only when the accused is shown to have been deprived of the 
power of self-control by grave and sudden provocation which is caused by the person whose 
death is caused 1992 P Cr. L J 1993. 
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Calling someone ^?h3 m °ha" not^uffjciert to^deprive^hini^oHils^power 

superiors could'not'tie'^egarded^s of sucl/a gravity as to deprive him of his power of self, 
control. 1988 S C M R 615. 

Before benefit of exception could be given, provocation should be grave and sudden 
and that®bjtegravty and suddenness offender should be deprived of power of self-control All 
fhis was however subject to proviso that offender should no. seek or make it an excuse for 
killing victim by inciting to provoke him (offender). 1988 b u ivi m o. 

The person could not be said to have adequate cause, if consumed by suspicion of 
illicit intimacy of his wife, he took the life of another, though he could feel that he was justified 
in doing so 1991 P Cr. L J 2092. 

The deceased (sister of the accused and her paramour) were having good time in the 
house of the accused The accused was a young man of 20 years and so the provocation must 
be of extreme type. Sentence of five years' R I on each count awarded to the accused was 
reduced to three years' R.l. with the direction that the same should run concurrently under 
circumstances with the benefit of Section 382-B, Cr.P.C. Sentence of fine being w oy 
uncalled for was set aside. 1992 PCr.U 2453. 

The proposition that nothing short of sexual intercourse and presence of semen marks 

can evoke the Ghairat' of the accused is misconceived 1990 M L D 1996. 

• 

Occurrences admittedly had taken place in front of the house of accused where the 
complainant party had no business to be present and such fact by itself had corroborated the 
accused's version that complainant party had initiated the occurrence by calling his father 
from his house. Prosecution had failed to produce any independent witness in support of their 
version. Prosecution witnesses had suppressed the material fact of the accused having 
received grievous injuries during the occurrence which had been proved on the record. 
Accused having seen his father in a naked state obviously was likely to get gravely and 
suddenly provoked to the extent of losing self-control and having been attacked in such a 
situation by the complainant party as well resulting in grievous hurt to him, accused was fully 
entitled to the benefit of the provisions of self-defence entitling him to acquittal. Accused was 
acquitted in circumstances. 1992 S C M R 1592. 

Test of grave and sudden provocation is whether a reasonable man belonging to the 
same class of society as the accused, placed in the situation in which he was placed, would be 
so provoked as to lose his self-control and the provocation must be such as would upset not 
merely a hot-tempered or a highly sensitive person but one of ordinary calmness. I" 2 

P Cr. L J 1993. 

Accused was found to have murdered the two deceased under grave and sudden 
provocation. Conviction of accused on both counts was upheld accordingly 1992 P Cr. L J 
2453. 

Accused persons of ill-repute, by standing in front of complainant’s house, themselves 
responsible for inviting an objection and when asked to move away not only persisting to stay 
but also exchanging abuses and grappling with complainant’s son. Accused withdrawing f° r 
time being but returning next morning with deadly weapons after planning attack, resulting in 
death of one and injuries to ten P.Ws. Accused held, cannot be permitted to take advantage ° f 
their own conduct nor can raise plea of self-sought provocation in circumstances. 1 90 ° 
P Cr. L J 531. 

Where the accused, not finding his sister on her cot at night went outside with a hatchet 
in his hand and finding his sister having sexual intercourse with her paramour in a wheat fi«|j 
at the back of the house, killed both. It was held that the accused had not "sought" tor 

Sr°p C ?T,| n B s $°«ws Exception was allow;*" 


him P 
a stranger 


1 n loec e r' u - ^ 1,11:5 exception was a»~- it h 

ae?kifprf h S nth ^hthL h 1 V ?!lf re an accused finding his sister in sexual intimacy ^ 
ger killed both with the help of the co-accused, his cousin, it was held that the benefit 0 
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Kar. 176. 

The appellant living as khana damand with his parents-in-law was suspected of having 
stolen the jewellery of daughter-in-law of the deceased, his father-in-law, and deceased was 
alleged to have as ed him to return jewellery otherwise he would report matter to the-Police. 
The appellant went away to irrigate his fields and on his return to house killed his father-in-law, 
mother in law anc Ins own wife at night while all were in sleep The occurrence was witnessed 
by the natural witnesses and the accused appellant admitted to have killed three deceased 
before the committing Magistrate and the trial Court but raised plea of grave and sudden 
provocation alleging to have seen his deceased wife in a compromising position with 
prosecution witness another son-in-law of the deceased The contention that the wife of the 
appellant having not been wearing any shirt at the relevant time but wore only a loin-cloth and 
prosecution witness had been lying on a cot adjoining her cot and on appellant's arrival his 
father-in law and mother-in-law had tried to alert such two persons his parents-in-law stood 
party to the dishonourable act of his wife and as such he killed them on grave and sudden 
provocation. Although the contention that the prosecution witnesses presence in a house at 
night and his laying on cot near cot of the appellant's wife and wife being practically naked 
could have given appellant grave and sudden provocation but absolutely no excuse existed for 
his having also committed murder of his parents-in-law The suggestion as to the appellant’s 
parents had been keeping guard over couple indulging in immoral activities and medical 
evidence had shown both such persons having been killed while lying down could not lead to 
interference with sentence under Section 302, P P C. as far as murder of appellant’s parent-in- 
law concerned but plea of grave and sudden provocation was acceptable in so far as the 
murder of the appellant's wife concerned. The appellants in circumstances was convicted 
under Section 304, Part I, P P I. for murdering his wife but was convicted under Section 302 
and sentenced to death for murder of his parents-in-law. 1982 S C M R 484. 

Due consideration should be given irrespective of fact as to whether such plea was 
taken or not. P L D 1984 S C (AJ&K) 21. 

The accused, a son on seeing his mother having illicit relation with another man, killed 
both, committed the murder under compelling reasons. The sentence of the accused from 
Section 302, Penal Code was converted to Section 304, Part I, Penal Code and was reduced 
from life imprisonment and fine of Rs. 100 to the sentence already undergone (two years). 

PLD 1984 S C (AJ&K) 21. 

Deceased a badmash came drunk to appellant's shop telling appellant that he would 
not realise tax from him and wanted to be his good friend in the case appellant gave him hand 
of his sister Deceased’s remark for hand of appellant's sister is to be considered in context of 
situation wherein appellant was placed and in reference to innuendo involved and not in terms 
of a gentleman requesting for hand of one's sister in a respectable manner. Utterance of such 
descriptions by a badmash under influence of liquor, has a very obnoxious meanings. 
Utterance of deceased in circumstances, would certainly have offered a very grave and 
sudden provocation to appellant and appellant was quite justified in reacting to situation by 
causing knife injuries to deceased. 1979 P r - 

Quarrelsome attitude of deceased towards accused lingering on for a pretty long time 
and her misbehaviour suddenly provoking accused when she slapped and grappled with him. 
Evidence showing deceased provoking the accused every now and then for last 2/3 days. 
Accused had caused death of deceased under grave and sudden provocation. 1979 

p Cr. L J 473. 

Heavv sentences not called for in cases where accused deprived of self-control by sight 
of a woman V ofhis family being subjected to sexual intercourse. Accused losing self-control on 
seeing h? ^.ep mofher engaged in sexual intercourse with her paramour and murdering both 
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on spot Compromise also shown to have taken place between parties It was held that the 
case was fit one for reducing sentence. Sentence awarded to accused reduced to that already 
undergone by him. 1984 P Cr. L J 204. 

The defence version was that the accused finding his sister lying on the cot with the 
deceased got enraged and losing control of himself, picked up Kulhara lying near the cot and 
killed both of them under grave and sudden provocation. Such version in the attending 
circumstances indicated a strong possibility that the accused was not only surprised but also 
shocked on seeing the two of them in a compromising position. Where on hearing both the 
prosecution and defence versions, it was not possible for the Court to hold that the version 
given by the accused was not absolutely false, the benefit of the reasonable doubt would go to 
the accused. Conviction under Section 302, P.P.C. was accordingly converted into conviction 
under Section 304, Part I, P.P.C. reducing the sentence to seven years R.l. with the benefit of 
Section 382-B, Cr.P.C. 1993 S C M R 208. 

When an accused person admits that he has killed another, the burden of proving that 
he had committed no offence under the law or that his case was one of diminished liability, 
shifts to him Accused has only to show that there is a reasonable probability of his version 
being true and to discharge his burden he need not lead any evidence of his own for he can 
rely entirely upon circumstances appearing from the evidence of the prosecution itself Where 
the accused had stated that at the relevant time deceased was abusing his father but did not 
lead any evidence in that regard and there was nothing in the evidence of the prosecution 
which could lend support to his assertion, plea of grave and sudden provocation by accused 
was liable to be rejected and his conviction under Section 302, P.P.C. was not open to any 
objection. 1995 S C M R 1846 (a). 

Exceeding the right of self-defence : This Exception contemplates cases in which the 
right of private defence is exceeded. Wherever the limits of the right of defence may be 
marked, it will always be expedient to make a separation between murder and what is 
designated as voluntary culpable homicide in defence. 

The principle however is clear that where a man being dangerously armed fights under 
an unfair advantage, the killing is murder and not merely man slaughter,, even though mutual 
blows pass: and decisions, both here and in England, have uniformly laid down that if in 
course of a sudden fight one party resorts to a dangerous weapon, like a knife, a dagger, a 
hatchet or a fire-arm, the other party being wholly unarmed, and causes mortal injuries to his 
adversary, the offence committed is nothing but murder. 1981 S C M R 330. 

The person is a fit of fury and in the course of an armed confrontation cannot be 
expected to modulate and systemise his role in a religiously or legally cautious and guarded 
manner, and when tempers are high one may be driven by his dispositional indignation and 
made to transgress the frontiers of legal prudence, mental sanity and moral nicety, and for 
defending one’s own life one may go to the extent of causing death of the other who has 
endangered his life. 1993 P Cr. L J 1333. 

The accused is the judge of his own danger and law permits him to repel the attack 
even to the taking of life and the Courts are to judge him by placing themselves in the same 
position in which he was placed. The right of private defence cannot be weighed in golden 
scales. The accused's version is to be accepted if the same appears to be reasonably possible 
in the circumstances of the case. 1993 P Cr. L J 1646. 

Although the consequences arising out of exercise of the right of defence to the extent 
of causing death have not been incorporated in Sections 300 and 302, P.P.C. as amended by 
the Criminal Law (Second Amendment) Ordinance, 1990, but still the Courts have to be guided 
by the Injunctions of Islam as laid down in Holy Qur'an and Sunnah. Section 338-F, P.P-G- 
expressly permits the Court to assess the culpability of the guilt of the accused not only under 
the statutory provisions of law but also under the Injunctions of Qur’an and Sunnah. I" 3 
P Cr. L J 557. 
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Public servant or person aiding him exceeding the powers given by law : This 
exception provides that culpable homicide is not murder if the offender, being a public servant, 
or aiding a public servant acting for the advancement of public justice, exceeds the powers 
given to him by lav; and causes death by doing an act which he in good faith, thinks to be 
lawful and necessary for the due discharge of his duty as a public servant without ill-will 
towards the person whose death he has caused 

Death caused without premeditation in a sudden fight in the heat of passion 
without taking undue advantage or acting in a cruel manner : The exception requires three 

things for its application which must concurrently exist namely that it is a case of (/) sudden 
quarrel, followed by, (//) sudden fight, without premeditation and (///) no party has taken 
undue advantage over its adversary Certain propositions bearing on the question are well 
settled As an abstract proposition it may readily be conceded that whenever this exception is 
applicable in the beginning of a fight it cannot necessarily be held that one of the participants 
has taken undue advantage over the other merely because the latter has turned tail and the 
former pursues the advantage he has obtained Again it matters not. how the quarrel 
originated or who offers the provocation or strikes first provided the occasion can properly be 
regarded as sudden and is "not made a cloak for pre existing malice" The word "sudden" has 
been used in contradistinction with pre-arranged or premeditated incident It is spontaneous, 
committed in the heat of passion upon a sudden quarrel without any intention to kill or injure 
another materially, though it might happen that in the course of the scuffle after the parties are 
heated by the contest and in a fit of rage, one kills the other with a deadly weapon To such 
cases the exception wilt certainly apply This is however subject to an important qualification, 
namely, that if there intervenes sufficient time for passion to subside and for reason to 
interpose the exception will not apply P L D 1975 S C 607; P L J 1975 S C 406. 

Police promptly informed of occurrence by the appellant accused on telephone 
Investigating Officer arriving at spot, a public place, and founding injuries caused to both sides 
mostly by fire arms. Venue of offence being a public place, fabrication of evidence not likely to 
have gone unnoticed Three persons effectively armed if taking up positions and indulging in 
reckless firing, as alleged by prosecution, on a group of persons at their mercy, injuries for 
more numerous and grave likely to have been caused No explanation given by prosecution 
for injuries on person of one on opposite side and for serious damage caused by firing to car 
of another accused appellant None of parties in circumstances appeared to have made 
complete and true disclosure of facts or material suppression indulged in both versions 
Inferences properly flowing from evidence and circumstances; that a chance encounter of two 
groups took place in bazar, both sides fired at each other, certain apparently unconcerned 
persons, happening to be there on routine also receiving injuries from stray shots, even 
deceased himself not object of any planned or brutal attach as disclosed by his receiving only 
one inlet fire arm wound on front of chest and five others on foot or heel Bullet a pellet 
recovered from dead body suggesting more than one weapon having been used by more than 
one assailant The appellant's plea of being direct object of surprise attack and being on 
defensive not appearing plausible or consistent with venue, nature, and extent of damage to 
person and property Material on record reasonably leading to conclusion of there being a 
sudden fight, both sides using fire arms, none taking undue advantage, there being no 
common intention, and each person being responsible for his own act 1902 S C M R 291. 

Application of S. 300, Exception 4, P.P.C. : Provision of Section 300, Exception 4, 
P P C applies where culpable offence was committed without premeditation in a sudden fight 
in the heat of passion upon a sudden quarrel and without the offender s having taken undue 
advantage or acted in a cruel manner. P L D 1995 SC 464 (b). 

The sudden quarrel between the parties was followed by a sudden fight in which both 
the parties had caused injuries to their opponents with whatever weapon they could lay their 
hands on Neither the parties had premeditated nor they had come prepared for the fight The 
deceased was given only one Barchhi blow and the accused therefore, could not be said to 
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have taken any undue advantage ol the situation Exception 4 to Section 300, P.P C was 
clearly attracted in circumstances Convictions of the accused under Sections 302/34, P P C 
and 307/34, P P C were consequently altered to Sections 304, Part 1/34, P P C. and 308/34, 
P P C respectively and they were sentenced accordingly 1993 S C M R 1329. 

Trouble starting on fight between two young boys resulting in injuries to both but soon 
flaring up in a sudden fight among their elders It was held that Difficult in circumstances to 
determine which side was aggressor and whether one or other party took undue advantage 
over its adversary The case of accused, it was held further, was covered by exception IV to 
Section 300. P P C and each accused was liable for his own act P L D 1981 Lah. 669. 

Injuries on person of main accused were not adequately explained by prosecution 
Doctor though acknowledging probability of such injuries having been caused after 
occurrence yet taking date of his arrest in view mam accused could not be imagined to have 
been injured while in Police custody One of injuries on person of such accused indicating 
such injury being contemporaneous with time when complainant party suffered injuries Motive 
asserted at trial having been rejected by the High Court and original motive asserted at F I R 
stage having been abandoned nothing left to contradict suggestion of parties having 
quarrelled on some trifle, leading to a fight resulting in injuries and death of one Case of main 
accused appellant, held, covered by Exception 4 to Section 300 P P C there being no 
meditation and number and nature of injuries negativing any undue advantage or cruelty Right 
of defence claimed tor such accused at earlier stage, held further, not available and accused s 
case being covered by Section 300, Exception 4. he committed offence under Section 304, 
Part I of the Penal Code, 1 860. P L D 1983 S C 79. 

For giving benefit of Exception 4 to Section 300, P PC, Court has to conclude that 
culpable homicide is not murder if it is committed without premeditation in a sudden fight in 
the heat ot passion upon a sudden quarrel and without the offender's having taken undue 
advantage or acted in a cruel and unusual manner 1993 S C M R 189. 

Provision of Section 300, Exception 4, P P C applies where culpable offence was 
committed without premeditation in a sudden fight in the heat of passion upon a sudden 
quarrel and without the offender's having taken undue advantage or acted in a cruel manner 
P L D 1995 S C 464. 

Accused in order to claim benefit of Exception 4 of Section 300, P.P C., would be legally 
obliged not only to prove its one or two requirements but to substantiate that all its ingredients 
operate in his favour 1998 S C M R 891. 

Section 300, PPC (as amended) does not provide any exception in respect of the 
offence of Qatl-i-Amd if committed due to grave and sudden provocation P L D 1995 Quetta 
83. 

Both the parties receiving injuries in the same occurrence Generally parties not coming 
out with true facts and trying to minimise part played by them and throwing blame of 
aggression on each other Proper course for the Court, would be to draw inference from 
evidence and flow of circumstances of given case 1984 P Cr. L J 2445. 


Sudden fight--Counter-case : The motive was based on some minor altercation 
between the deceased and the accused which had taken place some time prior to the 
occurrence No serious enmity existed between the parties Evidence in the case in which the 
occurrence was admitted by the accused was of usual type Eye witness, a dyinq declaration, 
normal investigatory recoveries, motive but not strong one for committing a planned murder' 
injuries on the accused shbwing his participation in the occurrence, and admission of the 
accused in the Court F I R of his participation, were all available Eye-witness account showed 
that on a sudden quarrel relating to some trivial matter both the parties induloed m f.nht with 
each other and it was not pre-planned Both caused injuries to each other and the namre of 
injuries of .he deceased did no. show .ha. .hey were the result o. any unusual or cruef ac. on 
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the part ot the accused The accused himself had received similar injuries if not of the same 
gravity as that of the deceased Held, it was a case of sudden fight which appropriately fell 
within the Exception 4 of Section 300, P P C. and the conviction should have been under 
Section 304, Part I, P P.C The Supreme Court, while acquitting the accused of the charge 
under Section 302, P.P C altered his conviction into one under Section 304, Part I P P C 1993 
S C M R 904. 

Death caused by consent of persons above age of eighteen years : The infliction of 
harm with the consent of the sufferer fall under the general exceptions from criminal liability 
contained in Sections 87 to 93 but under those sections death cannot be consented to either 
expressly or by implication Under Section 87 even a person above the age of 18 years is 
precluded from giving a valid consent to an act intended to cause death or likely to cause 
death or grievous hurt This exception provides that in such a case the person who kills the 
consenting party shall not be guilty of murder but he shall be guilty of culpable homicide not 
amounting to murder In order to bring a case within this exception the consent must be given 
unconditionally and without any reservations 

In the case of sudden occurrence, conviction under Section 302 was set aside The 
case was covered under Exception 4 of Section 300, P.P.C. 1984 P Cr. L J 1387. 

301. Causing death of person other than the person whose death 
was intended : Where a person, by doing anything which he intends or 
knows to be likely to cause death, causes death of any person whose death 
he neither intends nor knows himself to be likely to cause, such an act 
committed by the offender shall be liable for qatl-i-amd. 

COMMENTS 

Scope : This section declares an important rule deducible from Sections 299 and 300 
just an explanation to a section does The rule makes it clear that culpable homicide may be 
committed by causing the death of a person whom the offender neither intended, nor knew 
himself to be likely, to kill The rule also states that the quality of the homicide, that is, whether 
it amounts to murder or not will depend on the intention or knowledge which the offender had 
in regard to the person intended, or known to be likely, to be killed or injured, and not with 
reference to his intention or knowledge with reference to the person actually killed 

This section embodies a well-established principle of criminal jurisprudence based on 
the doctrine of transferred malice It is settled law that where a blow aimed at one person lights 
upon another and kills him, the offence committed by the assailant is the same as it would 
have been if the blow had struck the intended victim Where the accused intended to kill but 
cause the death of B whose death he neither intended nor knew himself likely to cause death. 
It was held that he can still not be allowed to say that he really never intended to cause the 
death of the deceased and the death of the victim which was actually caused was never 
intended by him In such a heinous crime, this defence has not been made available to the 
assailant P L D 1977 S C 53; N L R 1979 Criminal 209. 

302. Punishment of qatl-i-amd : Whoever commits qatl-e-amd shall, 
subject to the provisions of this Chapter be-- 

(a) punished with death as qisas\ 

{b) punished with death for imprisonment for life as ta'zir having regard to 
the facts and circumstances of the case, if the proof in either of the 
forms specified in Section 304 is not available; or 

(c) punished with imprisonment of either description for a term which may 
extend to twenty-five years, where according to the Injunctions of 
Islam the punishment of qisas is not applicable. 
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COMMENTS 

Scope : The accused can come within the mischief of this section only if death is direct 
result of the injury. Ingredients of the offence are felonious intention and an injury causing the 
death P L D 1976 S C 377. Culpable homicide may not be murder where the mental state is 
not of the special degree of criminally required by Section 300. 1981 ^ ^ M R 329. No 
culpability in putting a person to death in execution of legal punishment P L U 980 b C 1. 

The sentence consequent upon a conviction for murder must be death. If there exist any 
grounds for mercy, that circumstance will have to be considered by the Government and all 
that a Court of Justice can do is to submit a recommendation after passing the sentence of 
law But the law lays down two sentences in cases of murder, and naturally the Court leans 
towards the more lenient sentence if it is consistent with the ends of justice 

Weakness of motive does not destroy the value of the evidence Prosecution need not 
establish motive at all P L D 1965 Kar. 31. Prosecution must prove the death of the victim and 
also that death was caused by an act of the accused The mere fact that the victim has not 
been seen or heard of since the occurrence cannot support a conviction under this section. 

P L D 1965 Dacca 198. 

Where the accused was assigned the role of firing in the air only to share complainant 
party and no other overt act was attributed to him while committing the offence under Section 
302. P P C it was held that the presence of the accused simpliciter is not sufficient to saddle 
him alongwith others with common intention in furtherance of commission of offence as 
contemplated under Section 34. P P C. In the circumstances benefit of doubt was given to the 
accused and he was acquitted P L J 1982 Cr.C. 315. 

The accused inflicted the injuries on the deceased suspecting the deceased to be on 
illicit terms with his wife was awarded the punishment of death. The fact that the accused 
committed the murder on the assumption that the deceased had impaired his family life, and 
the act of murder was not the result of sudden provocation, it was held to be sufficiently 
mitigating circumstance and was held that death penalty was not appropriate sentence. Death 
sentence was substituted to that of life imprisonment P L J 1982 Cr.C. 360. 

The accused involved in fight and himself receiving one lacerated and three superficial 
abrasions, gave only one soti blow on head of the deceased. It was held that act of the 
accused was rightly treated to be one under Section 304, Part I. The sentence, however, was 
altered from one of life imprisonment to that of the ten years’ rigorous imprisonment 1984 
S C M R 823. 

The prosecution failed to make any effort to ascertain the grouping of blood on the 
articles to establish that these were stained with the blood of the deceased and the witnesses 
deposed inconsistent versions, it was held that delay in sending blood-stained articles to 
chemical analyser after inordinate delay of two months and 3 days and inconsistent persons of 
related and interested witnesses and the delay of recovery or incriminating articles were held 
to be unreliable P L J 1982 Cr.C. 201. 

The accused caused the deceased simple and grievous injuries. The grievous injuries 
appeared to have been based on attrition as no less than three ribs were fractured besides 
breaking one of legs Action of the accused has quite gruesome leading to no other inference 
than a sinister intent to cause death The contention that since injuries from sharp side of 
hatchets were simple, intention of culpable homicide could not be imputed to the accused was 
acceptable 1984 P Cr. L J 2759. 

The accused was armed with a sota but caused no injury Mere presence of the 
accused at spot could not be equated with participation in occurrence The accused was given 
benefit of doubt and acquitted 1984 P Cr. L J 1387. 

Punishment for Qatl-i-Amd : The punishment of Qatl i-amd can be divided into five 
categories The Court can punish the offender of Qall-i-amd in one of the following five ways 
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id) death as Qisas; 

\b) death or imprisonment tor life as Tazir. 

(C) impnsonment for twenty-five years where Qisas is not applicable 

( 0 ) Qati-i-amd as under Ikrah-i-tam shall be punished with imprisonment ( Section 303 
A» and 


(e) Qatl-i-amd under Ikrah-i-naqis shall be punished in one of the three ways mentioned 
above whichever suits the situation 

(Section 303-B ). 

Qisas : Qisas means "to copy the other or “to follow the path followed by the other" or 
to act like the act of another” The basic principle of Qisas is similarity If similarity of injury is 
no* possible Qisas may not be enforced In Qatl-i-amd the difference between punishment of 
Qisas and punishment of death lies in the mode of execution of sentence 1991 P L D S C 202. 

It was held in Safdar Ali v The State PLD 1991 SC 202 the right of Qisas means the 
nght of causing death of the convict if he has committed Qatl-i-amd Where life imprisonment 
is awarded the question of the consent of the heirs of the victim does not arise Such a case is 
compoundable under the Ordinance by an adult sane wait by accepting Badal-i-Sulh, with this 
exception that a female in marriage shall in no w'ay be accepted as Badal-i-Sulh 

In another case Muhammad Ishaq v The State. 1992 PLD Pesh. 187, the High Court 
held "that the question of waiver or compounding arise only after the accused is proved 
gutty a case where Qisas is not applicable. There are four cases in which Qisas is not 
applicable on the offender namely 

(1) where the offender dies before the enforcement of Qisas; 

(21 where nght of Qisas is waived by any wali. 

(3) where nght of Qisas devolves on the offender; and 

(4) where the right of Qisas devolves on the person who has no nght of Qisas against 
the offender 

Qatl-e-amd committed by husband : Qatl-e-amd committed by the husband of his 
wife leaving behind child/children was not liable to Qisas PLD 1994 SC 885. Conviction of 
accused under Section 302(a). P.P C. being not sustainable in law was altered to one under 
Section 308 P P C as the accused being husband of the deceased was her Wali and he was 
sentenced to undergo 14 years' Ft I and to pay Diyat amounting to Rs. 1.70.000 thereunder 
1995 P Cr. L J 110. 

Qatl-e-amd liable to Qisas : Qatl-e-Amd liable to Qisas takes place only when the 
person murdered is not liable to be murdered or is Masoom-ud-Dam 1992 S C M R 2047; 
1993 P Cr. L J 557. In a case of Qatl-i-amd' liable to death by Qisas. the requirement is that 
the witnesses must stand the test of Tazkiya-tush-Shahood 1992 S C M R 2037. Accused had 
grven one Sairoo" blow on the head of the deceased and did not repeat the same Accused 
had no intention of causing death of the deceased, nor had he the knowledge that the injury 
given by him was likely to cause death Accused thus, was not liable for "Qatl-i-Amd" 
Punishable with death as "Qisas”. Conviction of accused under Section 302(a), P P C. was 
altered to Section 302(c). PPC and he was sentenced to undergo ten years R I P L D 1994 
Lah. 43. 


Compensation : In case of punishment with death by way of Qisas no further 
Punishment under Section 544-A, Cr P C can be awarded because such compensation or 
Payment is due only under a compromise or by way of Arsh, Daman, etc Enhancement of 
Punishment by such additions will be contrary to the injunctions of Islam 1952 S C M R 2037. 

• Conviction, alteration of : Accused had recklessly and brutally taken the life of 15/16 
years old school going boy after trespassing into his parents house and deserved no leniency 


Scanned by CamScanner 



290 


Pakistan Penal Code, I860 


[S. 302] 

9 

Rpnuisite dearee of proof as contemplated by Section 304 P.P.C; however, being not 

available on record, conviction and sentence of death of a “ ( ^ l ' !> . L0 | nVL ' r !^ d ,rorT i Section 
302 ft P P C to Section 302(b), P.P.C. in circumstances 1993 P Cr. L J 1 38. Letter written 
hocused demanding ransom, recovery of dead body and other Incnminat ng articles, ^ 
judicial confession and the last seen evidence had linked the accused with the murder of the 
decease? beyond any reasonable doubt. Accused however could no .■■****»« ara 
sentenced to death as Qisas under clause (a) of Section 302, rr.u. ad neither made 

any confession of the commission of the offence of murder nor the provisions of Article 17 0 f 
Qa V nun-e-Shahadat. 1984, had been complied with. Accused was accordingly convicted under 
cause (b) of Section 302. P.P.C. and sentenced to death as Tazir in circumstances. 1993 P 

Cr. L J 1047. 

Occurrence was not premeditated or pre-planned and had taken place at the spur of the 
moment. Conviction of accused under Section 302(b)/34, P.C.C. was altered to Section 
302(c)/34, P.C.C. 1995 P Cr. L J 956. 

Occurrence according to the prosecution evidence itself had taken place all of a sudden 
resulting in free fight, in which both the parties had used fire-arms and the complainant party 
being first to do so was aggressor. Conviction of accused under Section 302, P.P.C. was 
consequently altered to Section 304, Part I, P.P.C. and their sentence was reduced to the 
imprisonment already undefgone by y them as they had already suffered substantive 
imprisonment for over 7 years, 8 months and 26 days. 1995 M L D 1539. 

Grave and sudden provocation : Pleas of grave and sudden provocation raised by 
accused could not have been given effect to so as to make his case fall within the ambit of 
clause (c) of Section 302, P.P.C. and to take the same out of the mischief of clause (a) of 
Section 302, P.P.C. because th£ requisite evidence to establish the said plea under the Islamic 
injunctions had not been produced by the accused. Conviction and Sentence of accused 
under Section 302(C), P.P.C. were consequently set aside and instead he was convicted 
under Section 302(a), P.P.C. and was punished with death as Qisas. 1992 P Cr. L J 1596. 
Occurrence was found to have taken place under grave and sudden provocation in the 
manner as stated by accused. Offence committed by accused was punishable under Section 
304, Part II, P.P.C. and not under Section 302(c), P.P.C. (as substituted). 1992 P Cr. L J 1993. 
Grave and sudden provocation is not an exception per se and the punishment of Qisas, where 
Q a ti-e-Amd is committed under grave and sudden provocation, can be mitigated only if proof 
of Zina is produced, which conforms to the required standard of evidence prescribed under 
the Islamic Injunctions. 1992 P Cr. L J 1596. Section 300 does not provide any exception in 
respect of the offence of Qatl-i-Amd if committed due to grave and sudden provocation. P L u 
1995 Quetta 83. 

Zina-related plea of grave and sudden provocation can be taken by the accused even 
after deletion of Sections 300, Exception and 304, Part I, P.P.C. and if established can serve a 
a mitigating circumstance for awarding lesser punishment, but the accused shall have to pro 
by producing evidence in accordance with the standard laid down by the Islamic Law that 
victims were committing Zina liable to death. 1995 P Cr. L J 521. 

Sentence : Awardipg any of the punishments under Section 302(a), (b) or (c), P.r 
not discretionary but defends upon the facts and circumstances of each case. If a n aCC nn er 
has not inflicted fatal injuries to a deceased but has only caught hold of him in such 1X13 ieS 
which facilitated, aided, abetted and enabled the main accused to cause .fatal blows or ' n J ^ 
to the deceased who became helpless to defend himself resulting in his death, then w a 
accused may not be awarded death sentence as ‘Qisas’ but he cannot be saved tr 
sentence under Ta’zir’. P L D 1994 Kar. 431. . 

Complainant had admitted in the F.I.R. that the accused had suspected the 
- carrying on with his wife. Evidence in the case, was not processed through TazK 1 js 
Shahood. Accused while making a statement under Section 432, Cr.P.C. had only render^ ^ 
version of the incident with design to lessen the gravity of the offence and the plea * 3 
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hl m thereunder did not amount to voluntary and the confession of the offence Accused 
therefore, could not be punished with death as Qisas Deceased was even not Maasoom 

D . a 7 h p S i™,mrhons nd r,f er l?| a9ed r lndecent act wi,h the w ' f e of the accused which was violative 
ot the Injunctions of Islam Conviction of accused under Section' '-302(a) PPC was 

COn on ° n f under Sectlon 302(c) - P p c and he sentenced to undergo 

seven years R I in circumstances. 1994 M L D 1704; P L D 1995 Quetta 83 

pH„°? ende . r J under Sec,ion 302 < c > ,or ™rder committed before 
introduction of Section 302(c) would not be hit by Article 12 of Constitution (1973) as penalty 

of 25 years imprisonment is not greater than penalty provided by Section 302 before its 
repeal N L R 1993 Criminal 203. 

Tazir . Case against accused being not one of Qisas, his conviction and sentence of 
death under Section 302(b), P.P.C. by way of Tazir were upheld in circumstances. 1992 
S C M R 2279. 

Tazklya-tush-Shahood : Tazkiya-tush-Shahood of eye-witnesses having not been done 
in the case, accused could not be convicted Accused who were forming a hostile group did 
not clear their position and instead fired extensively and caused the death of three persons 
and injured so many others and criminality of their act was thus established. Conviction of 
accused under Section 302 (a), P.P.C. was altered to Section 302(b), P.P.C 1992 S C M R 
2037 

Fine and compensation, distinction : Fine imposed alongwith sentence of death or 
imprisonment for life in a murder case under unamended Section 302, P P C. or under 
amended Section 308, P P C. cannot be equated with the amount of compensation payable to 
the legal heirs ot the murdered deceased under Section 544 A. Cr P C Court may order for 
payment of the amount of fine or part thereof to the legal heirs of the deceased, but under 
Section 544-A, Cr P C Court is bound while convicting a person for the commission of murder 
or hurt or injury, etc . to award compensation to the legal heirs of the deceased or to the 
injured unless it records reasons in writing for not doing so 1995 S C M R 1776. 

First Information Report : F I R is not supposed to be an elaborate document 
containing all the minute details 1995 P Cr. L J 510. 


nor 


Delay in lodging the F I R is not per se fatal to a case as it neither washes away 
torpedoes trustworthy and reliable ocular or circumstantial evidence 1995 S C M R 1365. 

Delay in lodging the F I R. per se is not a ground to reject the prosecution case 
downright as ever, case proceeds on its own facts and circumstances and therefore, the 
adverse effect of delay cannot be made a rule of universal application 1995 P Cr. L J 459. 

Prompt lodging of F.I.R. could be considered as a circumstance to corroborate ocular 
testimony but the question would arise as to what was the version of the incident stated in 
F I R and whether it was believed by the Court and how the same had been evaluated. 1995 
S C M R 635. 

Identification : Evidence of visual identification is one of the categories of "suspect 
evidence" and ordinarily it is not safe to convict the accused on the basis of such evidence 
without corroboration Where, however, the evidence of visual identification is of exceptionally 
good qualitv such as where the offender was known to the witness, there was sufficient light, 
the witnPCQhaH an unobstructed view of the offender and there was a dialogue between the 
witness and the offender, the evidence may be acted upon P L D 1995 S C 475. 

cu.HHon nnarrpl • The accused could legally defend the person of his nephew at the 
time of occurrence but he had exceeded the right of the private defence by inflicting the 

snin^r, ,° ccu e . . nart 0 f the body of the deceased Occurrence was also found to have 

wtor Y blow on the vital pah: °Uhe ° the hea1 of passlon a sudden rel The 

'onv^on^n'h^accused LKider SecIion 302. PPC. was a„e,ed to one onde, Sect, on 304. 
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Part l. P.P.C.. in circumstances and he was sentenced to ten years’ R.l. with fine 1 M , 

SC MR 1624. . . 

in sudden fight there is no question of common intention and each person Is tat* , or 

his own individual act. 1993 P Cr. L J 1491. 

. % . <h _ rnnvicted and sentenced for murder of a person 

• Compromise : The accused who hjs convict j on a nd sentence. During the 

who was his own sister, had filedI app 9 decease d had entered into a compromise 

pendency of appeal, the accused and affidavits sworn by heirs of the deceased in 

Compromise deed was also accompamed by aWavJ 8 332 P P C . having been 

which factum of compromise was con \\ • been empoW ered to accept composition 

rssKsrrsax -*»««ssrEiTS.rhrs 

rdatrons'lrf futureTcourt 0 a'crfeptecTapplication .or compounding the offence and released the 
accused. 1992 P Cr. L J 982. 

Father and mother of the deceased who were his "Wali" and heirs had pardoned the 
accused and without fear or favour had waived their right to claim compensation from the 
accused Partes were related to each other and were also neighbours. Incident had taken 
place all of a sudden The petition for compromise was allowed in circumstances m the interest 
of better delations of the parties in future. The accused was acquitted accordingly. 1992 M L D 

1590. 

Pnmnromise deed did not indicate if on behalf of the minors of the deceased any one 
had entered into the compromise or not. Trial Court, held , was not justified in acquitting he 
accused on accepting the compromise which was not executed in accordance with the 
provisions of Section 309. P.P.C. Order of acquittal was consequently 'jet^ide Pjjjj® “93 
was remanded to the Trial Court to proceed against the accused according to law. 19 

P Cr. L J 68. 

Corroborative value : Unless medical evidence is in line with the eye-witness account 
on all material aspects, the same cannot be treated or regarded as supporting evidence. 

M L D 1366. 




Out of the two, legal heirs of one deceased had forgiven the accused whereas legal 
heirs of the other deceased were not available and no compromise could, therefore, w 
effected in respect of the said other deceased. The application for accepting compromise » 
the matter and acquittal of the accused was dismissed in circumstances. 1993 S C M R it>' 4 - 

Abscondence : Abscondence per se is not proof of the guilt of an accused person. 
Disappearance of a person named as a murderer/culprit after the occurrence is but nature 
whether named rightly or wrongly. 1995 S C M R 1373. 

Unless abscondence of accused is corroborated by other reliable evidence, legally if wil1 
have no evidentiary value. 1995 M L D 526. 

Abscondence of accused did not have any substantial value and in the attending 
circumstances could not be used even as a corroborative piece of evidence. P L D 1995 k 


155. 

Abscondence of accused by itself does not have any substantial value it can be used a 
a corroborative piece of evidence. P L D 1995 Pesh. 155. 

Age : Non-agreement of the Doctor on certain points with an author of a dc ^ ar cj 
Medical Jurisprudence would not ipso facto , means that the report of the Medical 
consisting of four specialists was of no significance. Age of the accused as determined Jjy' 
Medical Board thus was correct and the finding of the Medical Board was to be preferred 
the Medical Certificate issued by the Surgeon. P L D 1995 Kar. 202 . 
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Amnesty . Order of High Court upholding the conviction of accused and imposing the 
sentence of death was found to be correct. Benefit of amnesty order passed by the President 
was available to accused irrespective of the confirmation of his death sentence by High Court 
Accused, therefore, was to suffer the sentence of imprisonment for life and not death with 
benefit of Section 382-B, Cr.P C 1995 S C M R 1162. 

Sadism . The deceased was a young boy of about 17 years of age Evidence shows 
that the appellant was trying to play mischief with him while the deceased was resenting it It 
may be presumed that the deceased at first might have been friendly with the appellant but he 
had afterwards given him up and turned his affection to someone else The appellant had 
lound as to be a good opportunity to try and win back the boy on his side On the refusal of 
the boy the appellant must have got annoyed, and must have thought of gratifying his desire 
by destroying the very object of his love. This form of sexual perversion has also been 
described by Dr Modi in his work on Medical Jurisprudence under the heading Sadism" He 
has described extreme cases in which the sadist may gratify his sexual desire by murdering his 
beloved and causing injuries on the genitals Dr Modi has described such murders a "Lust 
Murders" In case of lust murder of a girl aged 7 years, incised wounds were inflicted on the 
lower part of her abdomen cutting of the public and external genitals Such murders are 
generally committed due to anger, jealously, revenge or allied motives Murders of this type 
committed by sexual perverts are of common occurrence in this country The Court felt 
inclined to believe that the shot was deliberately aimed at and fired by the appellant at the 
buttocks of the boy for similar reasons. The accused was held rightly found guilty of offender 
under Section 302. 1975 P Cr. L J 805. 

Mere relationship of an eye-witness with the deceased or his enmity with the accused by 
itself does not furnish a valid basis to reject his testimony, and in a such like case as a rule of 
prudence what is required is the proper scrutiny of his testimony and to seek corroboration 
before its acceptance. 1993 S C M R 155. 

Chance witness : Chance witness is one who is neither resident of the area nor has any 
business to go there and cannot be expected in the area in normal circumstances 1993 
PCr. L J 910. 

Related and interested witness-Distinction : Related witness and an interested 
witness cannot be considered at par with each other Interested person is one who has a 
motive to falsely implicate a person and he can also be a relative while a relative may not be an 
•nterested witness at all. 1983 M L D 1766. 

Sentence • High Court had reduced the death sentence of the accused to imprisonment 
for life on the qround that the prosecution had failed to adduce specific evidence vis-a-vis the 
motive for the occurrence. Such observation was supported by the record Leave to appeal 
was refused in circumstances. 1995 S C M R 840. 

Wherever the real cause of murder is shrouded in mystery, is unknown or is concealed, 
Courts have normally awarded the lesser punishment under Section 302, P P C„ as matter of 
abundant caution Benefit of reasonable doubt in respect of the real cause of he occurrence 
was available to accused in the case for which he was rightly awarded lesser punishment of 
'mprisonment for life by the High Court. Leave to appeal was declined accordingly. 1995 

S C M R 1007. 

Immediate cause leading to the incident remained shrouded in mystery. Sentence of 
imprisonment for life awarded to accused in the given circumstances was sufficient to meet the 
ends of justice P L D 1995 Lah. 296. 

m ,.rHor was that the deceased had developed illicit relations with the 
cousin oMhVa^cused Enhancemln. of sentence of accused from imprisonment for life to 
d£th wasdedfned?ncircumstances and revision petition was dismissed accordingly. 1995 

M L D 1088. 
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Possibility of deceased having used strong and objectionable language could not be 
ruled out to which the accused might have acted violently which would justify lesser Penalty of 
imprisonment for life Sentence of imprisonment for life awarded to accused was not enhanced 
to death in circumstances 1995 M L D 1126. 


As to who out of the two accused had caused fatal injury to the deceased was not clear 
and both of them therefore deserved lesser sentence 1995 P Cr. L J 2001. 

Occurrence even according to prosecution had errupted due to involvement of family 
honour and the accused was 14 years old at the time of occurrence Sentence of death 
awarded to the accused was altered to imprisonment for life in circumstances 1993 M L D 
1372. 

The accused was a young man aged about 18/19 years at the time of occurrence. 
There was an exchange of abuses before the occurrence and elder brothers of accused had 
commanded him to fire at the deceased Sentence of death awarded to accused was 
converted to imprisonment for life in circumstances 1993 P Cr. L J 690. 

Deceased since about two years used to frequently abandon her matrimonial home and 
come away to her brother’s house Once after her disappearance she was finally found in the 
Darul Aman and a case had been registered against the person responsible for her abduction 
Sentence of death awarded to accused was altered to imprisonment for in circumstances 

1993 P Cr. L J 1203. 

Possibility that the conduct of the complainant party might have been the immediate 
cause of the main occurrence in which the deceased had lost his life could not be ruled out 
Sentence of death awarded to the accused was reduced to imprisonment for life, in the life 
circumstances 1993 P Cr. L J 1655. 

Evidence about motive had come only in the FIR, but the complainant during his 
evidence remained reticent about the same Sentence of death awarded 1 to the accused was 
altered to imprisonment for life in circumstances 1993 M L D 1414. 

Testimony of relatives-Requirements : Testimony of relatives If corroborated by 
circumstantial evidence or other pieces of evidence, cannot be thrown out of consideration on 
the sole ground of relationship. 1996 P Cr. L J 586. 

Corroboration : Strong, independent, trustworthy and reliable corroboration of eye¬ 
witness account would be very essential to prove charge of murder under Section 302 when 
occurrence was a dark night occurrence and admittedly long-standing enmity existed between 
parties Held Conviction/Sentence recorded by trial Court merited setting aside as such 
corroboration was not forthcoming in present case 1996 Cr. L J 647. 

Benefit of doubt : The reasonable doubt not an imaginary but which having regard to 
the circumstances of the case would be entertained by a person of common prudence 1974 
S C M R 215. Conclusion reached without taking into consideration the relevant circumstance 
Benefit of doubt given to the accused P L D 1973 S C 469. Evidence of approver Unworthy of 
credit P LD 1971 S C 447. Evidence of eye witnesses inconsistent with medical evidence 
1972 S C M R 74. Prosecution witnesses interested and inimical towards accused 1970 
S C M R 140. Enmity between the parties Possibility of the accused being falsely implicated 
not ruled out 1970 S C M R 220. Incident in a busy market No independent evidence. Benefit 
goes to the accused 1973 S C M R 12. Neither the prosecution nor the defence coming out 
with true version Discrepancies of serious nature Benefit given to the accused 1973 S C M R 
26. No evidence as to which of the accused were responsible for the fatal injury Benefit of the 
doubt goes to all the accused 1968 S C M R 18. Discrepancies between the statements of 
eye-witnesses and circumstantial evidence 1977 S C M R 393. 


The principle underlying the grant of the benefit of doubt is that the degree of proof 
against the accused is not enough to infuse a moral certainty in the mind of the Judge as to 
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the commission of the offence with which he is charged and if there is a reasonable doubt 
regarding his guilt, the benefit of doubt is extended to him. 1993 S C M R 155. 

Tiie accused In a criminal case starts with a presumption of Innocence In his favour and 
when the evidence is not convincing and there is a reasonable doubt, the benefit of such doubt 
is to be given to him 1 993 P Cr. L J 1110. 

Anything going in favour of accused must be taken into consideration and benefit of the 
same, if any. be extended to him not as a matter of grace but as a matter of right P L D 1995 
Pesh. 144. 

Acquittal of certain accused on the extension of benefit of doubt did not necessarily 
mean that eye witnesses had either not seen the incident or that they had deliberately and 
lalsely implicated he acquitted accused persons Court in such a case was to take care that for 
convicting the remaining accused, the witnesses were put to hardest test ot scrutiny to see if 
their testimony was corroborated by independent circumstances 1995 S C M R 635. 

Circumstantial evidence : The circumstantial evidence is sufficient to sustain 
conviction in a murder case provided the facts proved must be incompatible with the 
innocence of the accused and incapable of explanation upon any other reasonable hypothesis 
lhan the guilt of the accused 1993 P Cr. L J 168. 

Extension of time sought for disposal of trial : Trial Court failed to conclude the trial 
within the period specified by High Court and sought extension of time after the expiry of said 
period Such practice was deprecated by High Court observing initially that the reference for 
extension of the specified period should have been made by Trial Court before the date of its 
expiry and secondly that the order passed by High Court should not have been taken by Trial 
Court in routine keeping in view the discipline followed in the judicial hierarchy with the 
direction not to repeat such lethargic and recalcitrant attitude in future Directions given and 
guidelines provided to give due weight to High Court's Orders and to Sessions trials in the 
matter of their disposal 1996 M L D 1648. 

Conviction on basis of dying declaration Conviction can be recorded on the basis of 
dying declaration which rings true and is proved to have been executed P L D 1996 Quetta 
40. 

Deceased had not made two dying declarations and his last incriminating statement 
such as in F I R could be legitimately treated as a dying declaration Deceased having not lost 
h| s senses and not being unable to speak, the statement or the signatures of the Doctor on the 
dying declaration were not necessary Dying declaration was fully corroborated by the medical 
evidence as well as the recovery evidence Empties recovered from the spot were found to 
dave been fired from the pistol recovered at the instance of accused Defence plea of alibi was 
n °t substantiated by reliable evidence Accused, thus, was proved to have fired at the 
deceased Accused had fired on the legs of the deceased and not on any vital part of his body 
and the injuries inflicted by accused, according to medical evidence, were not sufficient in the 
ordinary course of events to cause death of the deceased, accused, therefore, had no 
^tention to kill the deceased and he was liable to be punished under Section 315, P P C 
Conviction of accused under Section 302. PPC was consequently altered to one under 
Section 315, P P C and he was sentenced to pay Dlyat of Rs 1,75.000 to the Wall of the 
deceased and to undergo 7 years 1996 M L D 204. 

Confession : Delay in recording confession per se is no ground to discard it unless It is 
P r oved or emerges from the circumstances to have been obtained by coercion, threat, 
P f essure. etc 1995 S C M R 1615. 

Confessional statement ordinarily should either be accepted or rejected as a whole 
w hore there is no other evidence, direct or circumstantial, to connect the accused with the 
( nrne but in the presence of reliable, direct or circumstantial evidence Court is not bound to 
dc cept those portions of the accused s statement which on face of prosecution evidence 
appear to be improbable or palpably absurd 1995 M L D 1199. 
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Extra-judicial confession is generally a weak piece of evidence and has to be received 
with caution Extra-judicial confession can only be worthy ot credit rf ft comes from an 
unimpeachable source and is corroborated by any piece of credible evidence. 1995 M L D 

664. 

Extra-judicial confession made by accused jointly is not admissible in e/idence 1995 
P Cr. L J 1804. 


Confessional statement of accused alone cannot form the sole basis for the conviction 
of co-accused, moreso when the alleged confession is tainted with doubt as to its voluntary 
nature and above all is retracted subsequently. 1995 P Cr. L J 2031. 

Acquitted co-accused in his confessional statement had neither confirmed the contents 
of extra-judicial confession made by the accused nor mentioned his role in the occurrence 
rather retracted his extra-judicial confession. Such confessional statement of the said co¬ 
accused could not form a basis for conviction of accused against whom no other evidence 
was available on record. Accused was acquitted in circumstances. 1995 P Cr. L J 2031. 

Criminal trial : Trial on private complaint and police challan relating to same murder. 
Procedure detailed. 1995 P Cr. L J 1900. 

Dying declaration : Dying declaration alone cannot be made a sole basis to award 
conviction unless corroborated, but such corroboration is not a rule of law but a requirement 
of prudence. P L D 1995 Quetta 56. 

It is not essential for the admissibility of dying declaration that deceased must have 
been apprehending death at the time of making it. Only requirement is that such deposition 
must relate to the cause of maker’s death or the circumstances which resulted in his death 

P L D 1995 Quetta 56. 

Dying declaration requires a thorough scrutiny before placing reliance on it and 
ordinarily it should not be presumed that truth always sat on the lips of a person who is 
expecting his death. P L D 1995 Quetta 56. 

Dying declaration recorded at police station in presence of deceased’s relatives is 
always suspected to place implicit reliance on it. P L D 1995 Quetta 56. 

F I R. in the case was the dying declaration made by deceased which was not proved as 
the Investigating Officer who had recorded the same and made investigation in the case had 
not been examined. Non-examination of Investigating Officer, in the circumstances, was an 
illegality not curable under Section 537, Cr.P C. Time-barred appeal filed by accused was, 
therefore, treated as revision, conviction and sentence of accused were set aside and the case 
was sent back to Sessions Court for fresh decision after examining the investigating Officer 
and the accused under Section 342, Cr.P.C. in accordance with law. P L D 1995 Pesh. 103. 

Dying declaration, corroboration of. Dying declaration may not require independent 
corroboration when there is no reason for substitution of real culprit. 1996 P Cr. L J 1689. 

Falsus in uno falsus in omnibus : Doctrine of "falsus in uno falsus in omnibus " is not 
recognised by Courts in Pakistan. Court in order to arrive at right conclusions is duty bound to 
sift grain from the chaff. 1995 S C M R 1365. 

Court is duty bound to appraise the evidence in such a way that falsehood is separated 
from truth which is called "sifting of grain from chaff”. P L D 1995 S C 488. 

Principle of "falsus in uno falsus in omnibus " is not of universal application and 
principally chaff from grain is to be separated for the ends of justice. 1995 P Cr. L J 1456 . 

Anti-Terrorism Act, 1997, Section 6 : Offence having been committed by using a 
arm definitely fell within the ambit of the term "Terrorist act” used in Section 6 of the An ' 
Terrorism Act, 1997 and no lawful exception could be taken to the assumption of jurisdictio 
by the Special Court in circumstances of the case. Complainant’s testimony was direct, natura 
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fl nd consistent. Other eye-witnesses who had satisfactorily accounted for their Dresenrp at th« 
% at the relevant moment and who were independent witnesses had directly taSed !he 
accused 1 °' the car driven by him and the number ot shots fired by him and their evidence 

fnsplred con“"“J*"*'*'S°T ed ,ron ’ ,he ,la ' of reused ha d matched with the crime 
empties secured tram the place ot occurrence. Contessional statement made by accused 
before the DSP. PP a ed to be true and voluntary. No mitigating circumstance warranting a 
lenient view in the riatter of sentence was available in favour of accused. Conviction and 
sentences of accused under Sections 302 and 324, P.P.C., including the sentence of death 
were upheld in circumstances. Conviction and sentence of accused under Section 337 -F (HI) 
p.P.C., were, however, set aside as he was neither charged for the said offence nor called 
upon to meet the same at the trial. 1998 M L D 1400. 

Police witness . Police witnesses who stand firm to the test of cross-examination and 
whose version remains unshaken can be relied upon in a similar manner as those from public. 
1995 M L D 1088. r 

Private defence, right of : Where a person is otherwise justified in using force to defend 
his property against an unlawful aggression, he does not lose this right if he prepares and then 
exercises it. 1995 P Cr. L J 1842. 

Recovery : Recovery of gun could not be relied upon as the same having not been sent 
for examination of the Fire-Arm Expert. 1995 S C M R 896. 

Delay in sending the crime empties to Forensic Science Laboratory per se is no ground 
for rejecting such evidence and throwing away the entire prosecution evidence otherwise 
found reliable by Trial Court. 1995 S C M R 1112. 

Recovery of gun is of no consequence if no empty was recovered from the place of 
occurrence. 1995 P Cr. L J 2001. 

Non-recovery of any incriminating material from the spot would not render the 
prosecution case doubtful if it was otherwise proved. Occurrence had taken place-in broad 
daylight and only a single accused had been implicated in the crime. Prosecution witnesses 
had no reason to falsely implicate the accused. Leave to appeal was refused in circumstances. 

1995 S C M R 1806. 

Simultaneous conviction : On conviction of an accused under Section 302, P.P.C. it 
would be deemed that the evidence is available to prove the case against him and, therefore, 
provisions of Section 201 , P.P.C. would not be applicable in the case. 1993 P Cr. L J 1011. 

Ocular evidence, appraisal of : When an eye-witness compromises his integrity and 
makes a false statement by way of addition or improvement in his deposition and on that 
account one or more accused in that case are acquitted, then in such circumstances great 
care and caution is to be exercised in dealing with evidence of such witness for the purpose of 
its evaluation in respect of conviction of other accused and is to be accepted only when it is 
supported by independent corroboration. P L D 1993 S C 251. 

In^anitv • OnP of the essential ingredients of crimes is intent. Intent involves an exercise 
of the reasoning powers, in which the result of the criminal act is foreseen and clearly 
understood Another essential element of crime is animus. Animus involves an exercise of 
reasoning powers in which the result of the criminal act ,s recogn.zea as being contrary to the 
rules of iLanri iMQti re If a Derson is mentally unsound, one of both of these elements may be, 
and usuX ^re ‘ wantina Anidiot may set fire to a house, without understanding that it will 

result m the destruction of The house, or that it is forbidden by law In such case there would be 
an " me uesirucuuM u an /m//c An monomaniac may kill a man under the insane 

an absence of both intent and fnimus^ An rno^ ^ ^ hjm ^ there js an gs {he 

usion that the man is an e y w m resu |t in the victim’s death, but there is a lack 

onomaniac clearly understand . . . js j US tified, and that the act, therefore, is right in the 
animus because he believes tha * . ’j nc j 0 f the perpetrator is so diseased as to 

sight of the law. It is clear, then, that where the mina o. k 
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, intont nr animus in the commission of the crime in question h D 

exclude the presence of an in ent or an/mus in t 1975 Cr.C. (Lah.) 302 6 

should not be punished as a criminal, r lu is/o i-»"- »»»> ' 

One of the essential ingredients of crimes is intent. Intent involves an exercise of 
reasoninq powers in which the result of the criminal act is foreseen and clearly understood. 
Another essenhal element of crime is animus. Animus involves and exercise of reasoning 
powers in which the result of the criminal act is recognized as being contrary to the rules of 
law and justice. If a person is mentally unsound, one or both of these elements may be, and 
usually are wanting. An idiot may set fire to a house, without understanding ha it will result in 
the destruction of the house, or that it is forbidden by law. In such case, there would be an 
absence of both intent and animus. A monomaniac may kill a man under the insane delusion 
that the man is an enemy who is about to kill him. Here there is an indent, as the monomaniac 
clearly understands that the act will result in the victim's death; but there is a ack of animus. 
because he believes that he is justified, and that the act, therefore, is right in the sight of the 
law It is clear, then, that where the mind of the perpetrator is so diseased as to exclude the 
presence of an intent or animus in the commission of the crime in question, he should not be 
punished as a criminal. P L D 1980 F S C 1. 

Joint trial—Jurisdiction : Main offence committed by the accused was the murder and 
the possession of explosive substance in a bomb or grenade at the time of the commission of 
the murder under suspicious circumstances was a secondary offence which was subsequently 
committed by him as and when a certain grenade/bomb was recovered from him at the time 
of his arrest after the occurrence. The offence under Section 13 of the Arms Ordinance vis-a- 
vis possession of an unlicensed .12 bore pistol and .12 bore two live cartridges was not a 
scheduled offence and was not triable by the Special Court. The convictions and sentences 
awarded to the accused by the Special Court on all the charges were consequently set aside 
and the case was remanded for the trial of the accused only on the charge under the Explosive 
Substances Act, 1908, with direction for his trial on the charges under Section 302, P.P.C. and 
Section 13 of the Arms Ordinance, 1965, by other competent Courts. P L D 1993 Pesh. 25. 

Injuries : Injuries to a person if sufficient to cause death in ordinary course conclusion 
as to intervention of medical attention or inattention having accelerated or contributed to 
victim's demise is irrelevant. 1981 S C M R 663. 

The injuries on front of left side of the chest and on back of right,side of the head with 
sota stated in post-mortem report to have been caused by the blunt weapons though it was 
expressed by medical evidence that both these injuries could be caused by fall on hard 
substance. Parties met on katcha path adjoining field and no evidence as to hard surface or 
any substance being available. Medical evidence could not be entertained and the accused 
from their conduct by hitting vital part of the deceased and way they behaved formed intention 
to kill or cause such bodily injury as having effect of causing death in ordinary course of nature 
and had knowledge that the death could be caused. P L D 1983 Lah. 639. 

Intention : First information report read with medical evidence showing prosecution 
witnesses having substantially told truth and not substituted any other person for actual 
culprits. Medical evidence showing all injuries having been caused by tamancha of the same 
bore as allegedly carried by accused, conclusion as to which accused injured which victim, 
however, not safe to draw, circumstances nevertheless, showing a common intention having 
developed when altercation between parties started and murder of one victim committed- 
Subsequent happenings including murders, in circumstances, were held to be result of 
common intention of all accused and community of intention existing between all culprits, a 11 
jointly responsible tendered for causing murders. P L D 1981 Pesh. 23. 

Siakari of the deceased was the only motive indicated in ocular testimony but it was not 
proved as to with whom deceased was declared Karo or that earlier he was declared Karo witn 
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woman The witnesses did not dilate on subject of motive more than ahnrt 
££ wween the assailant and the deceased and 

ioanoonwlas such was false and it will adversely react on version of the eye-witnesses. °984 

p Qr. L j Z44o. 

Benefit of Section 382-B, Cr.P.C., grant of : Counsel for accused had pressed the 
^peal only for grant of benefit under Section 382-B, Cr.P.C. Accused had raised the plea of 
pnaie defence of person and property in his defence on which leave to appeal had been 
panted to him by Supreme Court. High Court had not considered the plea of accused for 
extending the benefit of Section 382-B, Cr.P.C. to him in the impugned judgment. Prosecution 
tad not opposed the sard plea of accused. Benefit under Section 382-B, Cr.P.C. was extended 
to accused in circumstances. 1998 S C M R 1365. 

Preliminary investigation : If the police officer renders complainant’s statement into 
formal F.I.R. on hearing her and on, of course, making further enquiry from her about material 
aspects of the incident necessary to constitute F.I.R. in proper form, the same does not 
amount to undertaking a preliminary investigation. 1993 P Cr. L J 939. 

Investigation was dishonest : F.I.R. had been lodged after deliberation and 
consultation. Eye-witnesses were not present at the spot and the occurrence was unseen. 
Ocular evidence did not inspire confidence and could not be safely relied upon. Recovery of 
weapon of offence was doubtful. Accused were acquitted in circumstances. P L D 1996 Lah. 
286. 

Investigation—Lapse by police officer : The Investigating Officer despite a mention 
having been made by the complainant in the F.I.R. about motive regarding teasing of the 
daughter of the accused by the deceased, never checked up with the said accused about his 
daughter or her condition and he on account of his misconduct in the investigation and the 
harxJling of the incident had been suspended. Said Investigating Officer, however, was 
restored to duty within three months. The Inspector-General of Police was directed to look into 
the matter and the conduct of the said police officer and to report the final action taken by him 
to the High Court. P L D 1993 Lah. 489. 

Finding in a collateral matter, effect of : Finding of a Court in a collateral matter 
cannot have a binding effect on another Court of equal or superior jurisdiction where such a 
fact was directly in issue at an independent trial. P L D 1993 Lah. 533. 

Alteration of sentence from death to life imprisonment-Validity : The High Court 
had altered the death sentence of the accused to life imprisonment as he was 14-15 years of 
age at the time of occurrence and might have acted under the influence of his elder brother 
*hich were valid considerations. The alternate sentence of the imprisonment for life awarded 
to the accused, therefore, was not interfered with. 1993 S C M R 944. y 

Medical evidence : All that the medical evidence does is to prove the location of injury 
on the person, its impact on the life of the victim and the weapon used for causing such injury. 
Medical evidence cannot on the facts of the case lend any support to the manner of the 
^currence of the incident. 1992 M L D 200. 

The medical evidence by itself cannot throw any light on the identity of the accused. In 
the case of evidence of interested witnesses if medical evidence is consistent with ocular 
evidence it may furnish some limited corroboration of the ocular evidence if it can lead to the 
Terence that eye-witnesses have spoken the truth, but this will be in special circumstances. 

p L D 1993 Kar. 347. 
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The medical evidence is corroboration to show that injuries were caused in a particular 
manner with particular weapon and even it can supply corroboration to the fact as to how 
many assailants there were and whether number of injuries is commensurate with number of 
assailants or not, but medical evidence can never be used as corroboration qua accused to 
show that particular accused has caused these injuries. P L D 1993 S C 251. 


When the presence of an eye-witness had been challenged the medical evidence 
though in conformity with the statement made by him could hardly be treated as a 
corroborative piece of evidence to support his testimony. 1995 S C M R 896. 

Medical evidence, does not itself prove the prosecution case and can be useful either as 
corroborative evidence to the prosecution or for contradiction by the defence. 1995 P Cr. L J 
765 * 

Where ocular account is inconsistent in material facts with medical opinion, which is 
result of careful observation, then preference should be given to medical opinion. 1995 
P Cr. L J 459. 

The medical evidence was in consonance with ocular testimony and statements of the 
accused. Case being of free fight each of the participants was responsible for his individual 
act. The accused had caused one injury with blunt weapon on the head of the deceased and 
did not repeat the same. Conviction of the accused under Section 302, P.P.C. was, therefore, 
altered to Section 304, Part II, P.P.C. and his sentence of imprisonment fbr life was reduced to 
imprisonment already undergone by him. 1993 P Cr. L J 1479. 

Prosecution witnesses having changed their version materially at the trial, their 
testimony did not inspire confidence and the same could not be safely relied upon. Not only 
the narration of the incident had been changed but a new factor by way of motive which was 
not set up in the F I R. had been introduced during trial with a view to make the statements to 
look reliable and trustworthy. Medical evidence was not in consonance with ocular account. 
Recovery of gun, in the absence of recovery of any empty for being matched with it, was 
inconsequential and the Report of Forensics Science Expert in that behalf, was of no help to 
prosecution. Prosecution evidence was discrepant on material points. Accused was acquitted 
in circumstances. 1998 M L D 1366. 

Contents of stomach could not be made basis for coming to any conclusion regarding 
time of death of deceased as digestive system varied from person to person by the quality and 
quantity of food which was taken by the deceased. Digestive system of a sleeping person 
would work slow as compared to an awakened and active person. 1998 M L D 1372. 

Motive : When the motive was alleged by prosecution, it was its duty to prove the same 
Failure of prosecution to prove the motive could be fatal to prosecution case. 1992 MLD 200. 

It is not necessary for prosecution to show motive, but once motive is alleged, the same 
has to be proved. 1992 M L D 182. 


Motive even if not established case would nevertheless stand proved if other clear an 
convincing evidence exists. Motive if urged but not established can only place Court on g uar 
but cannot ipso facto destroy case. P L D 1980 Lah. 154. Motive is often used in la w a 
corroboration but in certain cases it is just a second name of enmity. P L D 1981 Kar. 1. 

Prosecution is under obligation to prove motive for the commission of the offence if 
advanced by it. Failure to do so would be fatal for the prosecution. PLD 1995 Pesh. 144. 
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Motive being a double-edged weapon cuts both ways and which way it actually cuts 
depends upon the peculiar circumstances of the case. P L D 1995 S C 526. 

Allegation and proof of motive is not a legal requirement to award maximum penalty of 
death in a murder case. 1995 S C M R 1776. 

Motive in a case of two opposite versions about the same incident assumes crucial 
importance 1995 P Cr. L J 2001. Ov 

Motive was not directly attributed to the accused. Death sentence awarded to accused 
by Trial Court was reduced to imprisonment for life in circumstances. 1995 M L D 1452. 

It is not always for the prosecution to set up a motive, as the same is hidden in the mind 
of the offender who rarely discloses the same. 1995 M L D 1199. 

Motive for the murder was shrouded in mystery. Sentence of death awarded to accused 
was commuted to imprisonment for life in circumstances. 1995 M L D 1999. 

Plea taken by accused was not substantiated on record : Witnesses had no motive 
or enmity to falsely implicate the accused in the case and mere relationship was not enough to 
discredit their testimony. Recoveries had been effected on the pointation of accused from the 
places exclusively in his knowledge. Dead body of the deceased had been deliberately 
mutilated and disfigured after he had been killed. Motive for the occurrence was available on 
the record Trial Court in view of the tender age of the accused had already dealt with him 
leniently in the matter of sentence. Conviction and sentence of accused were upheld in 
circumstances. 1998 P Cr. L J 1402. 

BLurden of proof : The prosecution has to prove its case against the accused beyond 
shadow of reasonable doubt and prosecution cannot take benefit of weakness of defence 
plea *P L D 1993 S C 251. 

Fact that the accused failed to prove his plea raised in defence can neither reduce the 
burden of the prosecution to prove the case against him beyond all reasonable doubt nor it 
could be taken into consideration as a proof in support of the prosecution case. 1993 S C M R 
1628. 

The prosecution is duty bound to prove the case against the accused beyond doubt 
and this duty does not change or vary in the case in which any defence plea is taken. 1993 
SC M R 417. 

The prosecution is duty bound to prove its case beyond all reasonable doubt Defence 
need not disprove the prosecution case. All that the defence is required to do is to create a 
bent in the case of prosecution and once the defence succeeds in doing so. the benefit of 
doubt has to go to the accused 1993 P Cr. L J 1011. 

Prosecution must prove its case against the accused beyond reasonable doubt 
^respective of any plea raised by him in his defence. 1995 S C M R 1377. 

Question of burden of proof on the accused to establish his plea in defence does not 
arise until the case is established against him by prosecution. 1995 S C M R 1377. 

One single reason would be sufficient for discarding statement of a witness if it creates 
reasonable doubt in a reasonable mind regarding his presence at the spot. 1995 S C M R 
1730. 
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Burden is not on the accused to disprove the case of prosecution, he is only required to 
create a doubt in the prosecution case and once he succeeds in doing so he is entitled to 
benefit of doubt Prosecution, however, has to prove its case against the accused beyo^ 
reasonable doubt 1995 P Cr. L J 1302. 

Substitution : Substitution is a rare phenomenon which may occur in a situation where 
identity of an accused is in doubt either due to the darkness or otherwise depending on the 
circumstances of each case 1995 P Cr. L J 1816. 

Suspicion : Suspicion, howsoever strong, cannot attain the position of proof. P L D 

1995 Lah. 498. 


....... 


Trial in absentia : Accused having been tried in absentia by Special Court, their trial 
stood vitiated Conviction and sentence of accused were consequently set aside with the 
direction of their fresh trial by Trial Court in their presence in accordance with law. 1995 M L D 
1526. 

Two views/versions : Court has to put the prosecution version and the defence version 
in juxtaposition and then to see which version is more probable and nearer to truth, subject to 
the condition that burden to prove the case always remains on the prosecution. 1995 P Cr. L J 
1816. 

If two views in a case are possible, the view which is more favourable to the accused is 
to be accepted P L D 1995 Kar. 202. 

Counter-version of the incident put up before the Investigating Agency at the earlier 
stage assumes greater significance and the Courts have to give it due weight in the light of the 
attending circumstances. 1995 M L D 749. 

Witness : Eye-witnesses though related to the deceased but were not inimical to the 
accused Mere relationship of witnesses with deceased would not discredit them particularly if 
they had made consistent statement and had not been shaken in cross-examination. 1995 
SCMR 900. 

♦ ♦V 

Evidence of the witnesses sought to be recalled had been recorded in the presence of 
the Defence Counsel and if later on the accused by undue influence and pressurising the eye¬ 
witnesses had manoeuvred a letter from the complainant and an affidavit from another witness, 
then recalling and re-examinating those witnesses was not essential for the just decision of the 
case, rather it could create hurdle in the conclusion of the trial and could definitely open a 
flood gate for facilitating the accused to win over the witnesses. Revision petitioner was 
dismissed accordingly. 1995 P Cr. L J 1932. 

Evidence of child witness possessing sufficient understanding can be believed and 
retied upon for conviction. 1995 SCMR 1615. 

Appeal against acquittal : The complainant cannot be allowed to get the last seen 
evidence appraised by the Supreme Court in appeal against acquittal. P L D 1992 S C 570. 

Prosecution, in appeal against the acquittal, has to stick to the version given by 
prosecution witnesses. Where the prosecution was not sticking to the version of orosecution 

witnesses, the benefit of doubt would go to the accused. P |_ D 1992 S C 570 ^ 

No right of self-defence existed to the accused in opening an attack and killina innocent 
people in the house of the complainant during the night Ocular account was corloborated W 
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the medical evidence. Motive for the occurrence stood proved Incident, thus, was proved to 
have taken place in the manner as disclosed by the prosecution and the defence version when 
placed in juxtaposition was established to be an afterthought and a concocted one to defeat 
the ends of justice Occurrence seemed to have happened so quickly on the spur of the 
moment as to exclude any community of purpose amongst them reflecting their common 
intention and its furtherance The accused, therefore, were held, liable for their individual acts 
and they were convicted and sentenced accordingly. 1993 P Cr. L J 1536. 

Accused who was empty-handed had allegedly held the deceased by his legs when his 
co-accused inflicted hatchet injuries on various parts of his body. In view of the role allegedly 
played by accused and for the reasons stated by High Court for his acquittal no interference 
by Supreme Court was called for. 1995 S C M R 1141. 

Contention was that the prosecution case having been proved beyond reasonable 
doubt by ocular evidence of unimpeachable characters which was supported by medical 
evidence, High Court s judgment acquitting the accused was not based on cogent and valid 
reasons. Leave to appeal was granted to the complainant for reappraisal of prosecution 
evidence for safe administration of criminal justice. 1998 S C M R 1212. 

No ocular evidence was available to connect the accused with the commission of the 
offence Unexplained long silence of prosecution witnesses about the extra-judicial 
confessions allegedly made by accused had made their genuineness doubtful and the same 
were not corroborated by any independent or unimpeachable circumstances. Prosecution 
evidence was neither probable nor inspired confidence. Concurrent finding of acquittal by 
Courts below was based on cogent and sound reasons and did not suffer from any 
impropriety, illegality or infirmity. Leave to appeal was refused to complainant by Supreme 
Court accordingly. 1998 SCMR 1281. 

Findings of Federal Shariat Court in favour of acquittal of the accused had been 
materially influenced by certain wrong and erroneous assumptions based on misreading and 
non-reading of the record. Judgment of Federal Shariat Court acquitting the accused was 
consequently set aside and the case was remanded to the said Court for disposal of the 
appeal afresh in accordance with law. 1998 SCMR 1265. 

Statement of one prosecution witness regarding "last seen" evidence having not been 
recorded by the Investigating Officer under Section 161, Cr.P.C., his evidence had no 
evidentiary value and was inadmissible. Other prosecution witness relating to "last seen" 
evidence admittedly had strained relations with the deceased and his statement could not be 
relied upon without corroboration by unimpeachable testimony which was lacking There 
being no direct evidence of the murder, conviction on the basis that the accused was the last 
person seen with the deceased was not maintainable Manner in which the recoveries were 
made from the house of the accused was not believable which were even violative of the 
mandatory provisions of Section 103, Cr.P.C. Accused was acquitted in circumstances. 1996 
M LD 1311. 

Quashing of proceedings : Version of the incident as given in the F I R could not by 
any stretch of imagination made out any case against the accused for the murder even on the 
basis of vicarious liability No identification test of the accused had been held so as to connect 
him with the commission of the offence Prosecution evidence against the accused could not 
end in his conviction and continuance of proceedings pending against him in the Trial Court 
would have amounted to abuse of the process of the Court Proceedings against the accused 
were quashed accordingly. 1993 P Cr. L J 1135. 
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Appraisal of evidence : FIR had been promptly lodged Prosecution witnesses had 
no motive for false implication of accused Ocular account of occurrence was consistent and 
was strongly corroborated by medical evidence positive Chemical Examiners Report 
Serologist s Report and recovery of incriminating articles on the pointation o accused duly 
attested by independent witnesses Accused was thus, proved to have committed Zina-bil-jabr 
with the deceased and given fatal Chhuri blows to her on her resistance Convictions and 
sentences of accused under Section 302 P P C and Section 10(21 altered to S 10(3) of 
Offence of Zina (Enforcement of Hudood) Ordinance 19/9 were maintained in circumstances 
Sentence of whipping was. however, set aside being no more required under the law 1999 
P Cr. L J 638. 

F I R was lodged promptly leaving no time at the disposal of the complainant to plain 
consult deliberate or hatch a conspiracy with any one to lodge a false F I R against the 
accused Plea taken by accused and suggested to prosecution witnesses at the trial that the 
complainant after having come to know about the illicit relationship between his deceased 
sister and her paramour had himself throttled her to death due to Ghariat' and had falsely 
implicated him (accused) in the case at the instance of his enemies was self-contradictory and 
not believable Ocular testimony inspired confidence and was worth reliance Medical evidence 
had fully corroborated the ocular account Accused neither plausibly nor justifiably could be 
believed to be of 12 years at the time of occurrence Convictions and sentences of accused 
including sentence of death were confirmed in circumstances 1998 P Cr. L J 590. 

303. Qatl committed under ikrah-i-tam or ikrah-i-naqis : Whoever 
commits qatl,-- 

(a) under Ikrah-i-tam shall be punished with imprisonment for a term 
which may extend to twenty-five years but shall not be less than ten 
years and the person causing ‘ikrah-i-tam shall be punished for the 
kind of qatl committed as a consequence of his ikrah-i-tam ; or 

(b) under 'ikrah-i-naqis' shall be punished for the kind of qatl committed 
by him and the person causing ‘ikrah-i-naqis, shall be punished with 
imprisonment for a term which may extend to ten years. 

COMMENTS 

Qatl committed under "Ikrah-i-Tam '-Essentials : Perusal of Section 303(a). P p C 
with Section 299(g) P P C highlights three requirements (i) putting any person, his spouse or 
any of his blood relations within the prohibited degree of marriage in fear of instant death; or 
(/'/) instant permanent impairing of any organ of a body; or [iii) instant fear of being objected to 
sodomy or Zina-bil-Jabar P L D 1997 Lah. 110. 

304. Proof of qatl-i-amd liable to qisas, etc. : (1) Proof of qatl-i-amd 
shall be in any of the following forms, namely:- 

(a) the accused makes before a Court competent to try the offence a 
voluntary and true confession of the commission of the offence; or 

(b) by the evidence as provided in Article 17 of the Qanun-e-Shahadat. 
1984 (P.O. No. 10 of 1984). 

(2) The provisions of sub-section (1) shall, mutatis mutandis, apply to a 
hurt liable to qisas. 

COMMENTS 

Injury received by deceased was not so grave as to cause instantaneous death but the 
same proved fatal and the deceased died in the hospital after seven davs Accused had not 
repeated the blow and he had not acted in a brutal and cold-blooded manner FIR had been 
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irxiaed after an unexplained delay of 16 hours Conviction of accused under Section 302, 
ppc was, circumstances, altered to Section 304, Part II, P P C and his sentence of 
imprisonment for life was reduced to six years' R.l with reduction in fine 1997 P Cr. L J 754. 

Ocular account having been belied by the medical evidence was highly doubtful and 
could not be relied upon. Motive as set up by the prosecution was not proved Accused had 
admitted in his examination without oath to have fired at the deceased with his licensed pistol 
m the defence of his wife who had been hit with the carbine by the deceased and his version 
was corroborated by the medical evidence which was nearer to truth than the prosecution 
version Occurrence had also taken place in front of the house of the accused where the 
deceased had come. Accused, however, in having fired more than one shot hitting the 
deceased had exceeded the right of private defence of his wife Convictipn of accused under 
Section 302, P P C was set aside in circumstances and instead he was convicted under 
Section 304. Part II, P P C. and sentenced to seven years’ R I with fine 1997 P Cr. L J 829. 

Sentence, reduction in : Prosecution case itself spelled out a case of sudden and 
grave provocation and the benefit available under the law had to be extended to the accused 
Nature and extent of provocation having not been brought on the record, accused was entitled 
to lesser punishment. Sentence of accused was reduced accordingly 1995 PCr. LJ 242 (b). 

Conviction for--Challenge to : Appellant who gave statement under Section 342, 

Cr P C and also examined himsell as DW 1 gave a lengthy statement admitting about all 
relevant facts except commission of offence Held Version given by appellant in respect of 
manner of firing with which deceased was hit does not fit in the circumstances of case. Site, 
location and direction of injury in such way do not support version of accused rather it cannot 
be explained on any other hypothesis that deceased was fired upon by somebody else and in 
facts of case it could be only accused and none else Held further Conviction of appellant is 
maintained Appeal dismissed PLJ 1996 Cr.C. 1777 = 1997 PCr. LJ 178. 

Confession : Statements made by accused under Section 342, Cr P C. could hardly be 
termed as "voluntary" and "true" confessions as required under Clause (a) of Section 304 
P p c as Droof for Qatl-e-Amd warranting sentence of death by Qisas. The Legislature itself 
Ls faid stress on me worts "voluntary ' and W . confess.on the Courts should adhere to the 
language strictly while acting upon the same. P L D 

a uuith the deceased Dead body of the deceased having not been 

Accused had n0 ^rt cause dhte death could not be ascertained Deceased, 

subjected to post-mortem, e . mo t or . C y C |e of the accused Conviction of accused 

however, had died by strl |j' n 99 g . 304 PP q t o Section 338, P.PC and he was 

was consequently altered in 00 o only as he was a student and of 20 year? of age and was 
sentenced to pay a fine of Rs 10 . 00 U omy as i b a 

facing the case for the last more than nine y 

. . „ hnwpver stronq, by itself cannot take the place of proof and 
Suspicion : Suspicion, succeed on its own merits and every doubt has to be 

warrant a conviction. Prosecution has to succeea u 

resolved in favour of accused. 1995 . 

. j. of • Plea of private defence, if substantiated on the 
Private defence, rign ■ ted and rts benefit be given to the accused 

Prosecution evidence itself, must De h 
1995 P Pr I I Q38 (c) 

v /• aD neal was granted by Supreme Court to the complainant 

Leave to appeal : Leave £ asQns gjven by H igh Court for converting the offence of 

to examine, inter alia, whetner t0 Section 304. Part I, PPC could be treated as valid 

accused from Section 302, • ‘ toral j on of conviction of accused under Section 302, P.P C., 

reasons and whether in case rf> ctored in peculiar circumstances of the case 1998 S C M R 
sentence of death could also be restore 

607 . am vvhich caused death was not done with the intention of 

Appreciation of evidence . injury as was likely to cause death and Part I of Section 
causing death or causing such doo y j was covered by part II of Section 304, P P C as 
304 PPC., therefore, was not attractea. 
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there was no intention to cause death or cause SLCh bodily injury as was likely to cause death 
Which provided lor imprisonment ol elthe' description for a term which may extend to to years 
or with P fine or with both. Accused was consequently convicted under Section 304 Pan u 
P P C and sentenced to 10 years' R I thereunder 1998 S C M H 1552. 


305. Wall : In case of qatL the wall shall be¬ 
ta) the heirs of the victim, according to his personal law, and 
[b) the Government, if there is no heir. 

COMMENTS 


/; ana 




Wali : Adult sane Walis of deceased waived their right of Qisas without any 
compensation Walls of minor heirs of deceased compounded right of Qisas on their behalf 
against value of Badal-i-Sulh which was not less than the value of Diyat. Waiver and 
compounding of Qisas having been accepted accused was acquitted in the overall public 
interest as well as in interest of adult sane Walis and also in the interest of minor Walis in 
circumstances 1991 M LD 1875. 

306. Qatl-i-amd not liable to qisas : Qatil-i-Amd shall not be liable to 
qisas in the following cases, namely:- 

(a) when an offender is a minor or insane: 

Provided that, where a person liable to qisas associates himself 
in the commission of the offence with a person not liable to qisas. 
with the intention of saving himself from qisas, he shall not be 
exempted from qisas ; 

(b) when an offender causes death of his child or grand-child, 
howlowsoever; and 

(c) when any wall of the victim is a direct descendant, howlowsoever, of 
the offender. 

COMMENTS 

Qatl-i-Amd Not Liable to Qisas : Qisas cannot be levied on the following four types of 

persons 

where the offender is minor; 
where the offender is insane; 

where the victim is offender’s child, grandchild howlowsoever; 
where any wali of the victim is direct decedent howlowsoever of the offender. 


(a) 

(b) 
(C) 
(d) 


Where the Qatl-i-amd is not liable to Qisas, the offender shall be liable to Diyat plus upto 
fourteen years imprisonment may also be awarded as Tazir. 

Tazir : It mean, punishment prescribed and awarded by the Court other than Qisas. 
Diyat. Arsh or Daman It includes punishment of imprisonment, forfeiture of property and fine 
Award of Tazir has been left at the discretion of the Court which should be exercised in a 
judicial manner and according to facts and circumstances of the case 

It was held in Muhammad Ashraf v The State, P LD 1991 Lah 347 unauided and 
unlimited power should be vested in Courts to award punishment of imprisonment by way o' 
Taxir after grant of forgiveness or receipt of Badal-i-Sulh by the victim or the heirs of the victim- 

as the case may be 

Diyat : Diyat is defined in the Ordinance as the comDPn«;afirm i„ cortion 323 

payable to the heirs of the victim by the offender The words heirs of vtehm hlve been used 
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and not the words the victim or his heirs'. This mpan* that n,,,. : 

only in cases of Qatl, and not in cases of hurt The consideration 3 3 C0m P ensatl0n Payable 
tnr compromise or waiver cannot be classed as niwat s 5 erat0 " for compounding of Qisas or 

and ,s settled by the parties themselves subject ^condition t S h a a?B C a 0 daTe% a, |h n h S n Bada !; l ' Sulh 
tnan the value of Diyat. 0 T 00 ha Badal-e-Sulh shall not be less 

„pns—TnbUheDiya, 10 ^er simpte 

:r“a'L s ^ r a,e * was 

STwafo' Ta Z r mem °* Dlya, ■ aCCUS6d Cannoi " el * 1 ^ “an '^pun^h^th^^sonmem 

307. Cases in which Qisas for qatl-i-amd shall not be enforced : (1) 

Qisas for qatl-i-amd, shall not be enforced in the following cases, namety:- 

(a) when the offender dies before the enforcement of qisas\ 

(b) when any wali voluntarily and without duress, to the satisfaction of the 
Court, waives the right of qisas under Section 309 or compounds 
under Section 310; and 

(c) when the right of qisas devolves on the offender as a result of the 
death of the wali of the victim, or on the person who has no right of 
qisas against the offender. 

(2) To satisfy itself that the wali has waived the right of qisas under 
Section 309 or compounded the right of qisas under Section 310 voluntarily 
and without duress the Court shall take down the statement of the wall and 
such other persons as it may deem necessary on oath and record an opinion 
that it is satisfied that the waiver or. as the case may be. the composition, was 
voluntary and not the result of any duress. 

Illustrations 

(/) A kills Z, the maternal uncle of his son 8 Z has no other wall except D the wife of A 
D has the right of qisas from A But if D dies the right of qisas shall devolve on her 
son 8 who is also the son of the offender A 8 cannot claim qisas against his father 
Therefore, the qisas cannot be enforced 

(//) 8 kills Z. the brother of their husband A. Z has no heir except A Here A can claim 
qisas from his wife 8 But if A dies, the right of qisas shall devolve on his son D who 
is also son of 8. the qisas cannot be enforced against 8 

COMMENTS 

Scope : Essential ingredient of the offence under Section 307, P P C is intention or 
knowledge Intention is a state of the mind which cannot be ascertained ordinarily, but can 
on| y be interred from the acts of the accused person or from the circumstances Procedure 
detailed 1995 P Cr. L J 689. 

Accused had fired only one shot and did not repeat the same. Left forearm of the injured 
lad y had been amputated because of fire shot injuries who was an unmarried girl of 19/20 
/ears of age and had been permanently disabled for the rest of her life Accused was 
convicted under Section 326 PPC. and sentenced to undergo seven years R I with fine and 
compensation payable to the injured lady in circumstances 1995 P Cr. L J 1466. 

Compromise : Injured person had forgiven the accused and had submitted a 
compromise deed in the Court Injuries sustained by victim were simple Accused had already 
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undergone sufficient imprisonment. Conviction of accused was maintained accordingly but u. 
sentence of five years' R.l. was reduced to the period of imprisonment already undergone bv 
him with reduction in fine in circumstances. 1997 MLD 2443. 

Injured prosecution witness had deposed that he had forgiven the accused in the name 
of God and that he had no objection if the accused was acquitted. Compromise entered l n t 0 
between the parties was genuine and without any duress and coercion. Accused was 
acquitted in circumstances. 1997 MLD 2700. 

Appeal against acquittal : Trial Court had acquitted the accused under Section 249 -a 
C r P C. on the written arguments of the accused without hearing the prosecution side which 
order even on this score, was not sustainable. Complainant, his son and his brothers-in-law 
being allegedly injured by the accused, prima facie, were natural witnesses and their 
statements could not be brushed aside summarily simply because of their relationship inter se 
Order of acquittal, therefore, was not passed after due appreciation of evidence. Impugned 
order was consequently set aside and the case was remanded to Trial Court for fresh 
adjudication after examining the remaining witnesses. 1998 P Cr. L J 1467. 

Quashing of proceedings : Case was pending against the accused since 1989 
Witnesses cited in the case were police officials who, despite coercive process having been 
issued against them, did not appear even on a single date of hearing. Prosecution 
consequently closed its case. Trial Court thereafter was not justified to issue bailable warrants 
for procuring the attendance of witnesses. Trial Court in circumstances was directed to record 
the statements of the accused under Section 342, Cr.P.C. and to provide them an opportunity 
of examining themselves on oath under Section 340(2), Cr.P.C. and to lead defence if so 
desired and thereafter to decide the case on merits. Petition was disposed of accordingly 
1997*M L D 1741. 

308. Punishment in qatl-i-amd not liable to qisas, etc. : (1) Where an 
offender guilty of qatl-i-amd is not liable to qisas under Section 306 or the 
qisas is not enforceable under clause (c) of Section 307, he shall be liable to 
diyat: 

Provided that, where the offender is minor or insane, diyat shall be 
payable either from his property or, by such person as may be determined by 
the Court: 

Provided further that where at the time of committing qatl-i-amd the 
offender being a minor, had attained sufficient maturity of being insane, had a 
lucid interval, so as to be able to realize the consequences of his act, he may 
also be punished with imprisonment of either description for a term which may 
extend to fourteen years as ta'zir. 

Provided further that, where the qisas is not enforceable under clause (c) 
of Section 307, the offender shall be liable to diyat only if there is any wali other 
than offender and if there is no wali other than the offender, he shall be 
punished with imprisonment of either description for a term which may extend 
to fourteen years as ta'zir. 

(2) Notwithstanding anything contained in sub-section (1), the Court, 
having regard to the facts and circumstances of the case in addition to the 
punishment of diyat, may punish the offender with imprisonment of either 
description for a term which may extend to fourteen years, as ta’zir. 
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COMMENTS 

is found to be a guil.y of Oa^Amdl bui he Istoi iZo Qisas under 

Sisas is not enforceable under clause, (c) of Section 307. P P C SecSn 308 P P C eZn S 

^ 2 Tp rt c.WK rr 

when ,he case falls under the provisions of Sectton 306, P PC "or SeSion SoTfS^P PC® 
are to be read together with Section 302, P P C. and noi in isolafon. ?998 S C M R 

S . co , p ® : Cas e not found to be covered by Afw provisions contained in Section 308 can 
JgWCriminal 203 '* ° SeCt '° n 302(c) if al! Walis of victim do not grant Afwto offender. N L R 

Sentence already undergone as convict and undertrial prisoner would meet ends of 

Sentences. 1997 Cr. L J 454°® 12 V6arS ^ COnViC ' S h3Ve under 9 0ne ma i or P art 01 

Fine cannot be equated with compensation : Fine imposed alongwith sentence of 
death or imprisonment for life in a murder case under unamended Section 302, P.P.C. or 
under amended Section 308, P.P.C. cannot be equated with the amount of compensation 
payable to the legal heirs of the murdered deceased under Section 544-A, Cr.P.C. Court may 
order for payment of the amount of fine or part thereof to the legal heirs of the deceased, but 
under Section 544-A, Cr.P,C. Court is bound while convicting a person for the commission of 
murder or hurt or injury, etc., to award compensation to the legal heirs of the deceased or to 
the injured unless it records reasons in writing for not doing so. 1995 S C M R 176(1). 

Acquittal of accused : Entire evidence based on extra-judicial confession was not 
corroborated by medical evidence. Search having not been carried out in accordance with the 
mandatory provisions of Section 103, Cr.P.C., all the incriminating recoveries were highly 
dubious. Substantial contradictions in prosecution evidence had completely demolished the 
prosecution edifice. Defence version about the complainant party being equipped with motive 
lor false implication of accused was not only based on certain admissions by the prosecution 
witnesses but defence evidence in this regard could not be dislodged by the prosecution. 
Accused was acquitted in circumstances. 1998 P Cr. L J 679. 

309. Waiver (Afw) ( ? ) of qisas in qatl-i-amd : In the case of qatl- 

i-amd, an adult sane wali may, at any time and without any compensation, 
waive his right of qisas : 

Provided that the right of qisas shall not be waived-- 
(a) where the Government is the wali', or 
(I b) where the right of qisas vests in a minor or insane. 


(2) Where a victim has more than one Wali any one of them may waive 
h' s right of qisas : 

Provided that the wali who does not waive the right of qisas shall be 
e ntitled to his share of diyat. 

(3) Where there are more than one victim, the waiver of the right of qisas 
b V the wali of one victim shall not affect the right of qisas of the wali of the 
°ther victim. 
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(4) Where there are more than one offenders, the waiver of the right of 
qisas against one offender shall not affect the right of qisas against the other 
offender. 

COMMENTS 


Scope : Wavier (Afw) of Qatl-i-Amd under Section 309 and compounding of Qisas in 
Qatl-i-Amd under Section 310 (Sulh) would not be effective and binding on Court when 
compromise form was not signed by sole surviving heir of deceased and sole surviving heir of 
deceased had become insane and incapable to be Wali of deceased Acquittal of charge under 
Section 302 recorded by Trial Court by accepting Afw merely because it had been filed before 
it set aside by High Court in exercise of its suo motu revisional jurisdiction under Section 
435 /439. Cr P C and case for retrial of acquitted accused on charge of murder under Section 
302 N L R 1996 SD 697 (a) = 1997 P Cr. L J 247 

Partial compromise : Out of the two. legal heirs of one deceased had forgiven the 


accused whereas legal heirs of the other deceased were not available and no compromise 
could, therefore, be effected in respect of the said other deceased Application for accepting 
compromise in the matter and acquittal of accused was dismissed in circumstances. 1993 
S C M R 1574. 

Right of Qisas, enforcement of : Provision embodied in Section 309 is not a complete 
Code in itself as it only lays down that Qisas right shall not be enforced against an offender 
who has been granted Afw by any Wali of victim and further that Walis who elect not to grant 
Afw to offender would be entitled to payment of their share to Diyat Section 309 does not 
provide any consequences after grant of Afw by Wali and after payment of their share in Diyat 
to Walis who are not prepared to forgive offender In such case, of necessity Injunctions of 
Islam would determine ultimate fate of an offender. These Injunctions are embodied in Section 
302(c) whicli provides that where punishment by way of Qisas is not applicable, offender can 
be punished with imprisonment up to 25 years. N L R 1993 Criminal 203. 

Qisas for Qatl-e-amd would not be enforceable in a case where one of Walis of victim 
grant Afw while other Walis do not grant Afw to offender. In such case, Walis who do not wave 
Qisas right would be entitled to share of Diyat. N L R 1993 Criminal 203. Right of waiver is a 
personal right and the same, therefore, cannot be exercised by the guardian. 1993 P Cr. L J 
68 . 

Sentence : Contention was that one of the Walis of the deceased having waived her 
right of Qisas under Section 309, P.P.C. a legal beneficial consequence had arisen in favour of 
the convicts which was not taken into consideration by the Courts below and that at best the 
Court could proceed under Section 311, P.P.C. The maximum punishment provided 
whereunder was imprisonment for a term which may extend to 10 years as Ta’zir Leave to 
appeal was granted to examine the said contention and other related questions 1994 S C M R 
1327. 


According to the case of State v. Mansoor AH, 1996 SD 697 (f) = 1997 PCr. U 247. 
Court can convict/sentence accused for Tazir after accepting waiver {Afw) of Qatl-i-Amd 

Once a compromise is allowed. Court has no other option but to acauit the accused 

P L D 1995 Lah. 610. 


Father and mother of the deceased being his legal heirs had effected compromise with 
the accused voluntarily and had genuinely forgiven him in the name of Almiahtv Allah to lead 
the.r lives cordially in future Compromise was accepted in circumstances and the accused 
was acquitted accordingly 1997 Her. LJ 99 . 
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Waiver or compounding of offences : With regard to waiver or compounding of 
offences Supreme Court laid down following guidelines for subordinate Courts and the 

citizens: - 

(/) in case of Qatl-i-Amd, if the right of Qisas is waived without any compensation, or 
compromise is arrived at between the parties i.e., accused and the adult legal heirs 
of the deceased, during the pendency of Trial, the application for permission to 
compound the offence shall be made before the Trial Court who shall determine all 
questions relating to waiver or compounding of an offence or awarding punishment 
under Section 310, P.P.C. 

(ii) In case of Qatl-i-Amd, if the right of Qisas is waived without any compensation or the 
legal heirs of the deceased compound their right of Qisas within the meanings of 
Sections 309 and 310 P.P.C., during the pendency of appeal, applications for 
permission to compound the offence shall be made before the Appellate Court, who 
shall determine all questions relating to waiver or compounding of an offence or 
awarding punishment under Section 310, P.P.C. 

(Hi) Under Section 338-E(1), P.P.C., subject to the provisions of Chapter XLV and 
Section 345 of the Code of Criminal Procedure, all offences under Chapter XLV. 

P.P.C. relating to homicide and hurt may be waived or compounded and the 
provisions of Sections 309 and 310, PPC. shall, mutatis mutandis, apply to the 
waiver or compounding of such offences So, if any offence under Chapter XLV 
affecting the human body is waived or compounding after the decision by the Trial 
Court or the decision of appeal, if any. an application for permission to waive or 
compound the offence shall lie before the Trial Court which shall determine all 
questions relating to the waiver or compounding of an offence or awarding of 
punishment under Section 310, P.P.C., and if the Trial Court is convinced that the 
waiver of right of Qisas or compounding of an offence punishable under Chapter 
XLV is genuine and in order, it shall acquit the accused. 

(/V) If a question arises as to whether any person is or is not the legal heir of the 
deceased, such question shall be determined by the Court competent to receive 
application on the basis of waiver or compromise between the parties. 

(v) For the purpose of determination of questions relating to the waiver of compounding 
of an offence the accused and the legal heirs of the deceased shall be treated 
parties to the proceedings under Section 338-E(1), P.P.C. P L D 1996 SC 178. 

Composition of offence : Heirs of the deceased had voluntarily granted "Afw" to the 
Reused which could be acted upon. Nothing existed on record to punish the accused by way 
Taazir" under Section 311, P.P.C. Composition of offence was consequently allowed and 
Reused was acquitted accordingly 1997 M L D 2710. 

If an accused person has been awarded death sentence as Qisas, the same can only be 
Un done under Section 309 or 310, P P-C. If, however, the sentence is awarded by way of Tazir 
,h e Court has the power to grant permission to legal heirs of the deceased and the accused to 
impound the offence under Section 345(2), Cr P C. which will result in acquittal under 
Section 345(6), Cr.P.C. if the compromise is accepted by the Court. 1997 S C M R 1307. 

If the victim has more than one Wali and if any one of them waives his right, the right of 
Ql $as cannot be enforced. Wali who has not waived or has not entered into Badl-i-Sulh will be 
titled to receive his share of Diyat subject to Section 311, P P C Where, however, accused 
Der son has been awarded sentence for murder as Tazir and not Qisas, the legal heirs cannot 
Wa ive or accept Badl-e-Sulh. Sentence awarded for murder as Tazir can be compounded by all 
,he legal heirs of the deceased with permission of the Court concerned 1997 S C M R 1307. 
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If the victim has more than one Wall and if any one of them waives his right, the right of 

Qisas cannot be enforced The Wali who has not wa,v ^ o^ as n0 *, p^ unde^whTh 0 ' 8 ^ 
will be entitled to receive his share of Diyat subject to Section 31. . der^which it h as 

been provided that notwithstanding anything contained in Section 309 Section 310 where 
all the Wall do not waive or compound the right of Qisas or k ^ e P in 9 - ,he principle of 
Fasad-fil-arz. the Court may in its discretion having regard to the facts and circumstances of 
the case, punish an offender against whom rignt of Qisas has been waived or compounded 
with imprisonment of either description for a term which may extend o fourteen years as 
Ta zir Sub-section (2) of Section 309. proviso to Section 309(2). P.P.O. lays down that the 
Wall who does not waive his right of Qisas. shall be entitled to his share of Diyat There is no 
doubt that Section 338 -F P P C . provides that subject to the provisions of this Chapter and 
Section 345 of Cr P C all offences under this Chapter may be waived or compounded and 
the provisions of Sections 309 and 310 shall mutdtis mutandis apply to the waiver or 
compounding of such offences The proviso to the same lays down that where offences have 
been waived or compounded the Court may be its discretion having regard to the facts and 
circumstances of the case acguit or award Ta zir to the offender according to the nature of the 
offence The above section is to be interpreted in the light of the guideline for interpretation 
provided in Section 338 -F which enjoins that the Court, while interpreting and applying the 
provisions of the Chapter in question of the P P C . and in respect of matters ancillary or akin 
thereto shall be guided by the Injunctions of Islam as laid down in the Holy Qur'an and 
Sunnah This provision does not nullify the well-settled proposition of law that in case whereas 
accused person has been awarded sentence for murder as Ta'zir and not Qisas, the legal heirs 
cannot waive or accept Badal-i-Sulh However, in view of the amendment in Section 345(2). 
Cr P C the sentence awarded for murder as Ta zir can be compounded by all the legal heirs of 
the deceased with the permission of the Court concerned 1997 SCMR 1307. 

Waiver and compounding of Qisas : Waiver (Afw) is completely different from 
compounding right of Qisas (Sulh); in the former the wali waives the riglV of Qisas without any 
compensation while in the latter the right of Qisas is compounded on receipt of compensation 
(Badal-i-Sulh) Where the Government is a wali or where right of Qisas vests in a minor or 
insane person no waiver (Afw) can be effected by the Government or the wail of the minor or 
insane person, but they can compound right of Qisas. 1993 SCMR 1574. 

Waiver or compounding of an offence in cases falling under Section 309 and 
compounding of Qisas (Sulh) in Qatl-e-amd is possible even in those cases of Qatl-e-amd 
where the right of Qisas cannot be enforced because the sentence of death has not been 
imposed and the lesser sentence granted under Section 302, P.P.C. in view of the provisions o 
Section 345 Cr P C. (as amended). P L D 1991 S C 202. 

310. Compounding of qisas (Sulh) ( £* ) in qatl-l-amd : (1) 

case of qatl-i-amd, an adult sane wali may, at any time on accepting bad" 
sulh, compound his right of qisas : 

Provided that giving a female in marriage shall not be a valid badhi-sulb- 

(2) Where a wali is a minor or an insane, the wali of such minor or insa n 
wali may compound the right of qisas on behalf of such minor or insane wa >■ 

Provided that the value of badl-i-sulh shall not be less than the value oi 

diyat. 

(3) -Where the Government is the wali, it may compound the right 
visas • 
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Provided that the value of badl-i-sulh shall not be less than the value of 

diyat. 

(4) Where the badl-i-sulh is not determined or is a property or a right the 
value of which cannot be determined in terms of money under Shari'ah 
( ). the right of qisas shall be deemed to have been compounded 

and the offender shall be liable to diyat. 

. (5) Badl-i-sulh may be paid or given on demand or on a deferred date as 
may be agreed upon between the offender and the wali. 

Explanation : In this section, Badl-i-sulh means the mutually agreed 
compensation according to Shari’ah to be paid or given by the offender to a 
wali in cash or in kind or in the form of movable or immovab'e property. 

COMMENTS 

Accused more than one : Fact that three persons were involved in the murder was 
hardly of much importance when the heirs of the victim were satisfied with the amount of the 
Diyat being paid to them. P L D 1991 S C 202. 

Giving of female in marriage : Only giving a female in marriage was not a valid Badal-i- 
Sulh 1992 S C M R 1283. District Magistrate had reported that convict had been pardoned in 
lieu of marriage of his two daughters with the sons of the deceased and payment of rupees 
two lacs in cash as compensation. Brother and two sons of deceased had authenticated the 
correctness of the compromise before the District Magistrate and had also acknowledged the 
receipt of rupees two lacs as compensation from accused party State Counsel had urged 
nothing against the compromise. Compromise being genuine and requirements of law having 
been satisfied. Supreme Court accepted the compromise asd ordered acquittal of the 
accused 1992 S C M R 1283. 

Interest of minors : Interest of minors can be safeguarded by tendering the amount of 
Divat Davable to the minors, to their mother (when paternal grandfather was already dead), in 
Court bv the convicts with the prayer that the amount payable to them may be paid to them in 
any manner considered suitable by it. P L D 1991 S C 202. 

Hfionrp comDOundlng of : Compounding of Qisas and compounding of offence are 

two separate terms Compounding of offence is provided by Section 345. Cr P C while 
n*o separate terms ^ under section 310. P P C. 1992 P Cr L J 1960. Waiver or 

compounding offence in cases falling under Section 309 and compounding of Qisas 

fSiTa P h? U in d Qatl e amd is possible even in those cases of Qatl-e-amd where the right of Qisas 
(ouiah) in uat e hpraljse the sentence of death has not been imposed and the lesser 

cannot be enforcedflection 302 . PPCin view ol the provisions of Section 345, Cr PC 

sentence gran e g q 202. Despite the fact that the offence was committed before 

(as amended), r Criminal Law (Second Amendment) Ordinance, 1990, offence 

he commenceme rnuld be compounded on account of the provisions of Section 338-E 
commuted in the case couki he ^ $ c 202 

read with Section 338-H. r.r o. r 

According to the case of Javaid Masih v. The State . 1993 S C M R 1574, the 
« rv oc fcsnlhl in cases of Qatl-i-Amd is possible even in those cases where the 
rin'hTnmt'as clnnot be enforced because the sentence of death has not been imposed and 
lesser sentence granted under Section 302. PPC Since compounding right of Qisas can be 

effected bl the Wall of the deceased, care has to be taken to ascertain h,s correct identity and 
eneciea Dy me v minor if involved, is not prejudiced, 

also to see that interest of the minor, it invu 
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Compounding of Qisas (Sulh) in cases of Qatl-e-amd is possible even in those cases 
where the right of Qisas cannot be enforced because the sentence of death has not been 
imposed and lesser sentence granted under Section 302. P P C Since compounding right of 
Qisas can be effected by the Wali of the deceased, care has to be taken to ascertain his 
correct identity and also to see that interest of the minor, if involved, is not prejudiced ioq-i 
SCMR 1574. ' 3 


Right of Qisas, compounding of : Adult sane Wali may, at any time on acceptina 
Badal-i-Sulah. compound his right of Qisas P L D 1991 SC 202. 

If an accused person has been awarded death sentence as Qisas, the same can only be 
undone under Section 309 or 310 P P.C. If, however, the sentence is awarded by way of Ta’zir 
the Court has the power to grant permission to legal heirs of the deceased and the accused to 
compoundthe offence under Section 345(2), Cr.P.C. which will result in acquittal under 
Section 345(6). Cr.P.C. if the compromise is accepted by the Court. 1997 S C M R 1307. 

If a case is covered by Section 302 (a), P P C. and death sentence has been awarded as 
Qisas the Court cannot substitute the death sentence with that of imprisonment for life. In 
such a case the Wali of the deceased involved can either waive Qisas under Section 309 
P P C or he can compound under Section 310, P.P.C. 1997 S C M R 1307. 

Compromise-Badal-i-Sulh: The District Magistrate had reported that convict had been 
pardoned in lieu of marriage of his two daughters with the sons of the deceased and payment 
of rupees two lacs in cash as compensation. Brother and two sons of the deceased had 
authenticated the correctness of the compromise before the District Magistrate and had also 
acknowledged the receipt of rupees two lacs as compensation from the accused party. State 
Counsel had urged nothing against the compromise. Compromise being genuine and 
requirements of law having been satisfied, the Supreme Court accepted the compromise and 
ordered acquittal of the accused. 1992 S C M R 1283. 

311. Ta’zir after waiver or compounding of right of qisas in qatl-i- 

amd : Notwithstanding anything contained in Section 309 or Section 310, 
where all the wali do not waive or compound the right of qisas, or keeping in 
view the principle of fasad-fil-arz ( ), the Court may, in its 

discretion having regard to the facts and circumstances of the case, punish an 
offender against whom the right of qisas has been waived or compounded 
with imprisonment of either description for a term of which may extend to 
fourteen years as ta 'zir. 

. Explanation : For the purpose of this section, the expression fasad-fil-arz 
( i/jOt ) shall include the past conduct of the offender, or whether he 
has any previous convictions, or the brutal or shocking manner in which the 
offence has been committed which is outrageous to the public conscience, or 
if the offender is considered a potential danger to the community. 


COMMENTS 

is nn rnmnmmi^^ ®®?**°** • ^ ec * lon P-P-C. is applicable in those cases where there 
Sectbn P P r 'Sh" 9 0336 33 5- Wh °' e and 0nly ri 9 ht of Qisas is waived under 

p°roJlX^ VSiiPCr Tl 

pefmission for^omDoundina ’of £££^ a “ °"'V Court has declined the 

Provision of SecrnM ? *^^J**” 345, Cr p C. 1992 M L D 1590. 

by way of Ta'azir in sDite'of waivpr nr d be attra 9. ted on| y when the accused is to be convicted 
azir m spite of waiver or compounding of the right of Qisas. 1993 P Cr. L J 1220 . 
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Compounding/waiver of Qisas and compounding of offence are not identical and 
interchangeable as the authority to waive or compound the Qisas exclusively rests with the 
individual concerned but compounding of offence cannot be done without having the consent 
of the Court. Provisions contained in Section 311, P.P.C. cannot be read in isolation but are to 
be considered in the light of S. 345 (2) & (7), Cr.P.C. P L D 1996 Quetta 56 (I). 

Section 311, P.P.C. provides for punishment as "Ta’azir" after waiver or compounding of 
right of "Qisas" in "Qatl-e-amd" under Section 309 and 310, P.P.C. respectively and it had no 
application to the case of "Qatl-e-amd" liable to "Ta’azir" and the composition of the said 
offence under Section 345, Cr.P.C. shall have the effect of an acquittal of the accused. P L D 
1992 Pesh. 176. Provisions of Section 311, P.P.C. cannot be invoked in regard to cases 
pending before any Court immediately before the commencement of the Criminal Law 
(Second Amendment) Ordinance, 1990 or to the offences committed before such 
commencement. 1992 M L D 2368. 

Offender : Offender in Section 311, P.P.C. shall mean a person who has committed the 
offence. Question of waiver or compounding of the right of ‘Qisas’ would only arise after the 
accused is proved guilty. P L D 1992 Pesh. 187. 

Compromise : Father of the deceased alone being competent to compound the 
offence, direction of Trial Court for procuring confirmation from brother and sisters of the 
deceased was totally devoid of lawful authority. Impugned order was consequently set aside 
and Trial Court was directed to re-examine the compromise and pass fresh order keeping in 
view the provisions of Section 311, P.P.C. and the observations made by High Court in the 
case. Revision petition was disposed of accordingly. P L D 1997 Quetta 17. 

Ta’azir : Incriminating facts and circumstances shall justify the award of punishment of 
imprisonment as Ta’azir after having same been put to the accused for his explanation and for 
that matter his examination under Section 342, Cr.P.C. was necessary. P L D 1992 Pesh. 187. 
Compromise brought about to put an end as enmity between parties. In such case imposition* 
of Ta'azir punishment would not be called for. N L R 1992 U C 443. Punishment of "Ta’azir" 
after waiver or compounding of right of "Qisas" in "Qatl-e-amd" can be awarded by the Court in 
its discretion having regard to the facts and circumstances of the case forming part of the 
record. P L D 1992 Pesh. 176. Prerequisites for the award of punishment as Ta’azir stated. 
p LD 1992 Pesh. 187. 

In case of waiver or compounding of right of Qisas in Qatl-e-amd", Ta’azir punishment 
cannot be awarded to the offender for an offence of Qatl-e-amd committed by him before the 
commencement of Ordinance, VII of 1990 since Section 311, P.P.C. has not been given 
retrospective effect. PLD 1992 Pesh. 187. Court is not divested of power to punish offender 
4s Tazir in spite of pardon and omission. Such power would be exercised where commission 
of offence had simultaneously posed a threat to collective peace and tranquillity. 1991 M L D 
1864. Trial Court on the one hand had accepted the compounding of the offence and on the 
other hand had punished the accused with imprisonment as Ta’azir. Judgment of Trial Court 
was consequently set aside and the case was remanded for fresh trial in accordance with law. 

p LD 1992 Pesh. 187. 

Accused was directly charged for the commission of the offence. Crime weapon i.e., 
b| oodstained stick had been recovered from the house of accused. Medical report had 

affirmed the factum of death of the deceased < hrou 9 h b ' a ™ ™ a| £ n J lke a s,ick - Accused had 
admitted his milt before Maaistrate as well as before Trail Court. Trial Court, in circumstances, 

Scanned by CamScanner 



316 


Pakistan Penal Code , 1860 


[Ss. 312-313] 

had rightly held the accused guilty of the charge and sentenced him to the punishment of Diyat 
under Section 331, P.P.C. after taking into consideration sudden fight between the accused 
and the deceased as a mitigating circumstance in his favour, Accused who due to non¬ 
payment of the amount of Diyat was undergoing simple imprisonment in jail was, however, 
entitled to be released on bail under Section 331, P.P.C. Accused, therefore, was ordered to be 
released on bail on furnishing security equivalent to the amount of Diyat amounting to Rs. 
2,40,000 with two sureties each in the lifce amount to the satisfaction of Trial Court with the 
direction to pay the Diyat amount in three yearly instalments. 1998 PCr. U 1781. 

Ta’azir after waiver or compounding of right of Qisas in Qatl-i-Amd : Case against 
accused under Section 302/34, P.P.C. stood proved beyond reasonable doubt on the basis of 
evidence on the record. Trial Court by not acquitting the accused pursuant to the compromise 
effected between the only legal heir (father) of the deceased and the accused had committed 
no irregularity or illegality and had rightly exercised its discretion in the circumstances of the 
case in convicting and sentencing the accused under Section 311, P.P.C. Conviction and 
sentence of accused were upheld accordingly. P L D 1995 Lah. 604. 

According to the Case of Muhammad Akbar v. State, PLD 1996 Quetta 56 (a), 
Conviction can be awarded under Section 311, P.P.C. in case of waiver of Qisas and even after 
execution of a compromise. 

312. Qatl-i-amd after waiver or compounding of qisas : Where a wali 
commits qatl-i-amd of a convict against whom the right of qisas has been 
waived under Section 309 or compounded under Section 310, such wali shall 
be punished with- 

(a) qisas, if he had himself, waived or compounded the right of qisas 
against the convict or had knowledge of such waiver of composition 
by another wali, or 

(b) diyat, if he had no knowledge of such waiver or composition. 

313. Right of qisas in qatl-i-amd : (1) Where there is only one wali, he 
alone has the right of qisas in qatl-i-amd but, if there are more than one, the 
right of qisas vests in each of them. 

(2) If the victim- 

la) has no wali, the Government shall have the right of g/sas; or 

(b) has no wali other than a minor or insane or one of the wali is a minor 
or insane, the father or if he is not alive the paternal grandfather of 
such wali shall have the right of qisas on his behalf: 

Provided that, if the minor or insane wali has no father or paternal 
grandfather, howhighsoever, alive and no guardian has been appointed by the 
Court, the Government shall have the right of qisas on his behalf. 

COMMENTS 

Accused more than one : Offence of Qatl-e-amd committed by three offenders 
whereas victim was a single individual. Fact that three persons were involved in the murder 
was hardly of much importance when the heirs of the victim were satisfied with the amount of 
ine Diyat being paid to them. P L D 1991 S C 202. 


Scanned by CamScanner 



Pakistan Penal Code , 1860 


317 


[Ss. 314-315] 

interest of minors safeguarding of : Interest of minors could be safeguarded bv 
tendering the amount of Diyat payable to the minors, to their mother (when paternal- 
grandfather was already dead), in Court by the convicts with the prayer that the amount 
payable to them may be paid to them in any manner considered suitable by it P L D 1991 S C 
202 . 

314. Execution of qisas in qatl-i-amd : (1) Qisas in qatil-i-amd shall be 
executed by a functionary of the Government by causing death of the convict 
as the Court may direct. 

(2) Qisas shall not be executed until all the wali are present at the time of 
execution, either personally or through their representatives authorised by 
them in writing in this behalf: 

Provided that where a Walis or his representative fails to present himself 
on the date, time and place of execution of qisas after having been informed of 
the date, time and place as certified by the Court, an officer authorised by the 
Court shall give permission for the execution of qisas and the Government 
shall cause execution of qisas in the absence of such wali. 

(3) If the convict is a woman who is pregnant, the Court may, in 
consultation with an authorised medical officer, postpone the execution of 
qisas upto a period of two years after the birth of the child and during this 
period she may be released on bail on furnishing of security to the satisfaction 
of the Court, or, if she is not so released she shall be dealt with as if sentenced 
to simple imprisonment. 

COMMENTS 

Qisas—Execution of : Qisas is to be executed by a functionary of the Government. 
PLD 1996 SC 1 (e). 

315. Qatl shibh-i-amd : Whoever, with intent to cause harm to the body 
or mind of any person, causes the death of that or of any other person by 
means of a weapon or an act which in the ordinary course of nature is not 
likely to cause death is said to commit qatl shibh-i-amd. 

Illustration 

A in order to cause hurt strikes Z with a stick or stone which in the ordinary course of 
nature is not likely to cause death. Z dies as a result of such hurt. A shall be guilty of qatl shibh- 

i-amd. 

COMMENTS 

r intention ' Where the deceased in the case had died of head injury caused 

bv revPKP^P of hatchet blow by one accused and Sota blow by the other accused, the 

accused nivinn hatchet blow had committed Qatl-e-amd and the one giving Sota blow Qatl-e- 
c hlK . bea yiviriy ar riised could not be said to have shared common intention as 

nromJifT* to Inmmit the offence had not been proved Each of the accused persons. 
So," was to be 3 punished .or .he o«ence committed by him P L D ,994 Lah. 442 P 

^ . . benefit of doubt : Non-production of the most natural and independent 

irronrp hv the prosecution had led to the only presumption that he was not 
1 °^rubon case Complainant and h,s son who claimed to be eye-wttnesses 
ppo ing t e p actual culprit or the manner in which the occurrence initiated and 

:Z ? h °ne sons named in the F I R had been declared innocent by the police and 

mated - P , h s p 0 , nor named in the F I.R. had been saddled with the 

the person who was not seen r 
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_ x hoinn nparpr to the truth was acceptable Accused 

murder ol the deceased. Defence version being nearer 10 me 

was acquitted on benefit of doubt in circumstances. 1998 P Dr. l j 

11 fi Punishment for aatl shibh-i-amd : Whoever commits qatl shibh-i- 

amc shall be liable ?o diya find may also be P u f nis ^ n w ; , e h a ;^^ a 0 ": e^, of 
either description for a term which may extend to fourteen years as a 

COMMENTS 

Pre-existinq heart ailment of the deceased which rendered the blow dangerous to life 
due to his faHwas not in ?he knowledge of the accused Prosecution having failed to prove the 
requisite intention on the pari of the accused to burden him 

Section 316 P P C he could not be convicted thereunder. Injury caused by the to the 

deceased fell within the ambit of Section 337 A(i). P P C Accused s conviction under Section 
3,6 P P C was altered to one under Section 337-A(i), P.P C and sentenced to imprisonment 
already undergone by him 1995 P Cr. L J 1807. 

Accused was directly charged for the commission of the offence Crime weapon re., 
bloodstained stick had been recovered from the house of accused ^d 

affirmed the factum of death of the deceased through blunt weapon like a slick. Accused had 
admitted his guilt before Magistrate as well as before Trail Court Trial Court, in circumstances, 
had rightly held the accused guilty of the charge and sentenced him to the punishment of Diyat 
under Section 331. P P.C. after taking into consideration sudden fight between the accused 
and the deceased as a mitigating circumstance in his favour Accused who due to non¬ 
payment of the amount of Diyat was undergoing simple imprisonment in jail was. however, 
entitled to be released on bail under Section 331. P P C Accused, therefore was ordered to be 
released on bail on furnishing security equivalent to the amount of Diyat amounting to ns. 

2 40 000 with two sureties each in the like amount to the satisfaction of Trial Court with 6 
direction to pay the Diyat amount in three yearly instalments 1998 PCr. LJ 1781. 

317. Person committing qatl debarred from succession : Where a 
person committing qatl-i-amd or qatl shibh-i-amd is an heir or a beneficiary 
under a will, he shall be debarred from succeeding to the estate of the victim 
as an heir or a beneficiary. 

318. Qatl-i-khata : Whoever, without any intention to cause death of, or 
cause harm to, a person causes death of such person, either by mistake ot 
act or by mistake of fact, is said to commit qatl-i-khata. 

Illustrations 

(a) A aims at a deer but misses the target and kills Z who is standing by A is guilty of 
qatl-i-khata. 

(b) A shoots at an object to be a boar but it turns out to be a human being. A is guilty of 
qatl-i-khata. 

COMMENTS 

Qatl-i-Khata : Ingredients of this offence are : 

(a) causing death of a human being; 

(b) unintentionally. 

(c) by mistake of fact; or 

* 

(d) by mistake of act. 

The punishment of Diyat in the offence of Qatl-i Khata is obligatory while the offender 
may be awarded the sentence of imprisonment if the act was rash and negligent. The essence 
of the offence of Qatl-i-Khata is that mens rea in no case can be contemplated 
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319. Punishment tor qatl-i-khata : Whoever commits qatl-i-khata shall 
se i*aDie to diyat : 

Provided that, where qatl-i-khata is committed by any rash or negligent 
act. other than rash or negligent driving, the offender may, in addition to diyat , 
also be punished with imprisonment of either description for a term which may 
extend to five years as ta’zir. 


COMMENTS 


<6 

i o n n 


Scope : Apart from the private complaint under S 302, PPC.. there was a separate 
chalian case under S 319 P PC Trial in the complaint case having almost concluded, if the 
accused was convicted for offence under S 302. P P C prosecution would not be interested to 
pursue the chalian case under S 319. P PC. but in case of acquittal of the accused under S 
302 p P C there was every likelihood of his second trial for the offence under S 319. P P C. 
Abich would be violative of the provisions of Art 13 of the Constitution and S 403, Cr P C. Trial 
Court therefore, was directed to keep the complaint case pending and to commence 
proceedings in the chalian case under S. 319. PPC., record evidence of the parties and 
thereafter decide the two cases simultaneously so as to avoid two contradictory judgments. 
1997 P Cr. L J 1771 (b) 

Sentence, reduction in : Case of the accused was covered by second part of Section 
304 PPC as they did not intend to cause death of the deceased, but that the knowledge that 
<n forcibly driving away the vehicle his death was likely to be caused. Sentence of 
imprisonment of the accused was accordingly reduced to seven years R.l. with reduction in 

fine 1993 P Cr. L J 417. 

The eye-witnesses although closely related to deceased, had no motive to falsely 
implicate the accused Ocular account stood corroborated by medical evidence, recovery of 
blood-stained dagger at the instance of the accused and the evidence of motive. Conduct of 
deceased in leaving the hospital against the medical advice, however, had also contributed to 
hi S death Doctor who conducted autopsy did not say that the injuries suffered by deceased 
were sufficient in the ordinary course of nature to cause death The conviction of the accused 
u^er Sect.on 302 P P C was altered to Section 304, Part II. P P C. in circumstances and he 
was sentenced to 10 years' R.l. with fine P L D 1993 Lah. 293. 

Annreciation of evidence : The eye-witness had no enmity with the accused and his 
testimony was fullv corroborated by medical evidence The prosecution had, thus, proved its 
case aaamst the accused beyond reasonable doubt The conviction of accused and his 
sentence to oav the Diyat money were consequently maintained with reduction in his sentence 
of imprisonment awarded as Taazir. 1992 P Cr. L J 1583. 

rwp^Pd ladv was admittedly unmarried but as per medical evidence who was 

preanant of about 3 /4 months and sexual intercourse had taken place with her even before the 
j ant of about J/ the deceased were also not seen on their bodies by the 

^estigator Plea of the accused of having killed both the deceased on grave and sudden 
nr „ ed p established on record. The conviction of the accused was 

rnr/ 0Catl °?i Wa ^' tainpd but sentence of ten years’ R.l awarded to him on each count was 

rWuc^Jto'fhveyears in dreumstances 19 9 3 P Cr.L J ,696. 

320 Punishment for qatl-i-khata by rash or negligent 

drivinq • Whoever commits qatl-i-khata by rash or negligent driving shall, 
havmq reoard to the facts and circumstances of the case, in addition to diyat, 
be punished with imprisonment of either description for a term which may 

extend to ten years. 
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COMMENTS 

Scope : Punishment tor •Qa.l.i-Khata” by rash or njjWrtdr^j, 

,he proof of rash or negligent driving within the meaning of Section 320. P.P.C. M L D 

1775. 

/ j __ ol .c nf a driven vehicle will not be covered 

Injury or death of occupants or/and passengers ot a driven 

by mischief of Section 320. P.P.C. 1995 M L D 1775. 

Rash or negligent act : Homicide by a 

affecting human life and is closely connected nlinent ac j | t j s one ^ 

s«»»» ~ -*» — r?r„s.:, r » 

those sections which apply only to acts wn c 
punishable by reason of death having been caused. 

Here speeding of the vehicle does not constitute rash and negligent act. 

stopped dead on mere application of brakes. P L D 1965 Pesh. 10 . 

Culpable negligence is the omission to do something which a reasonable man guided 
upon those considerations which ordinarily regulate the 

rir,r a rre^ 

1959 Lah. 655. 

Prosecution of a driver for causing hurt, simple or grievous or death of a persoa by rash 

and neglige^ 1 driving, the vehicle cannot be said to have been used by the accused for the 

commission of the said offence. 1995 P Cr. L J 608. 

n 9ch and nealiaent driving : The conviction under Section 304-A can be rec ° rd 
Raslland neghgentogiving the a licant has bee n rash and 

shown to exist the accused would always be entitled to the benefit of doubt. 1975 P Cr. 

813. 

Word "driving" in its application under Section 320, P.P.C. is limited to J* f fg C ts 
persons on road on the rule of intendment of Ugislature making specific prows, 
and circumstances of the case and not to an.mals on the road 1995 M L D 1775. 

Not the high speed of a vehicle but a rash and negligent act on the part of the 
constitutes the offence. P L D 1997 Pesh. 13 (b). and 

A man driving at a speed of 70 miles an hour on a clear road, would not ^ras ^ 
negligent, but that cannot be said about the same person even at a speed o <*, lhe 

in another situation In the instant case the applicant should have realised lha < a , sp eed 
outskirts ot a town and the road was not totally deserted All the same he was dr g 
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ard .he prosecmion evidence is .hat the acciden, took place while he was on the wrong stde of 
the road P L D 1975 Kar. 723; P L J 1975 Cr.C. (Kar.) 600. 

The accused a truck driver reversed the truck rashly and crushed to death a boy of 
lender age The accused if at all had taken due care and caution the accident could have been 
avoided The accused appellant was rightly convicted but considering his having remained 
imprisoned eversince his conviction and had already undergone 9 months' imprisonment 
sentence already undergone was sufficient to meet ends of justice The sentence of 
imprisonment was reduced to one already undergone in circumstances P L D 1982 S C 280. 

The accused s jeep struck against the complainant s rickshaw, toppled it over, and then 
had got out of control striking against a passerby injuring him seriously and resulting in his 
death Latter incident was accidental and accused could not at such stage be capable to fully 
and effectively control his jeep, however, well he may have tried to control situation as a 
reasonable and prudent man would have attempt in circumstances It was reasonable view to 
be taken for the purpose of sentence in the circumstances of the case The sentence of seven 
/ears R I was reduced to period of fifteen months detention already undergone by accused 
PLD 1982 Lah. 171. 

There was no prima facie evidence that the accused was sitting in truck and urging or 
egging driver to drive rashly or negligently. The accused had not abetted offence or committed 
'he offence in the same transaction Coupling accused with driver vitiated trial on grounds of 
misjoinder of charges The accused's trial under Section 112 of Ordinance had to be separate 

1983 PCr.LJ 1298. 

_ . . il_... 


Ox alleged to have been run over by the vehicle seemed to have been either tied on the 
f oad or it was suddenly crossing the road Complainant's statement regarding the rash or 
negligent driving of the vehicle was his own judgment of the driving because of the death of his 
0x Prosecution has failed to prove the rash or negligent driving of the vehicle by the accused 
and also "Qatl-i-Khata" of a person by him on the road Accused was acquitted in 
Clr cumstances 1995 M L D 1775. 

Acquittal on benefit of doubt: Accused was not arrested at the spot No identification 
Parade had been held for the identification of accused Owner of the tractor trolly under the 
//h eels of which the pedestrian was crushed to death was not examined in Court Statement of 
accused under Section 342. Cr P C to the effect that on the day of occurrence he was not 
dnvinq the tractor trolly as he had already given up the job as tractor driver on account of 
SorT1e differences with the owner of the tractor, who had got him falsely involved in the case 
f;ould not be disbelieved in the circumstances particularly when the said statement of accused 
//as supported by defence evidence No cogent evidence being available on record to 
Positively connect the accused with the commission of the offence, he was acquitted on 
J *nefit of doubt 1998 PCr. LJ 1584. 

r 321. Qatl-bis-sabab : Whoever, without any intention to cause death of. 
f jr cause harm to, any person, does any unlawful act which becomes a cause 
0r the death of another person, is said to commit qatl-bis-sabab. 

Illustration 

A unlawfully digs a pit in the thoroughfare, but without any intention to cause death of 
barm to any person, B while passing from there falls in it and is killed A has committed aatl 
sabab 
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COMMENTS 

Qatl-bis-Sabab : The essential ingredients of the offence are 

(a) causing death of a human being; 

(b) unintentionally; 

(c) by doing of an unlawful act; and 

(d) that unlawful act becomes the cause of the death. 

Qatl-bis-Sabab is punishable with Diyat. 

nifforont iunpc nf n a tls • Aoart from two similarities between different types of Qatls. 

Oatl it is essential that dpath 


<b 


i 


they in every Qatl i. is essential that death 

of a human being is caused, while the second similarity relates to consequences, i.e., Diyat is 
aoplicaSe in every type of Qatl. Although in Qtal-i-amd it is not necessary in all cases but at 
feast in some cases of Qatl-i-amd, Diyat is made obligatory In all other Qatls, the punishment 
of Diyat is mandatory. The differences between different Qatls are 

Qatl-i-amd is committed intentionally or with knowledge of causing death. 

In Qatl Shibh-i-amd, the offender has not intended the death but he intended any 
other bodily harm which caused the death. 

Qatl-i-khata is committed unintentionally and due to mistake. Qatl-bis-sabab is wholly 
unintentional. 

Mens rea is an essential ingredient in cases of Qatl-i-amd and Qatl-Shibh-i-amd. 
While in the remaining two cases mens rea cannot be contemplated. 

The difference between Qatl-i-khata, and Qatl-bis-Sabab is in causation. In Qatl-i- 
khata cause of the death is the direct act of the offender while in Qatl-bis-sabao 
cause of death is not due to the direct act of the offender but another unlawful ac 
should intervene, and that intervening act should become the cause of the deatn or 

victim 

One other difference relates to consequences. The difference lies in the difference of 
the degree of punishment. This aspect should also be remembered that tne 
punishment of Qisas is only applicable in case of Qatl-i-amd. While the accusea 
auiltv of Qatl-bis-sabab is liable only for the Diyat. In cases of Qatl Shibh-i-amd ana 


2 . 


3. 


4. 


vC 


yUlliy U! UairuiD oauau u "uuiv/ v-mhj .--- . p 

Qatl-i-khata. Diyat is mandatory while punishment of imprisonment may also m 


awarded as Tazir. 

322. Punishment tor qatl-bis-sabab : Whoever commits qatl-bis-sabab 
shall be liable to diyat. 

COMMENTS 

Common Intention : Where the deceased in the case had died of head injury caused 
by reverse side of hatchet blow by one accused and Sota blow by the other accused 
accused giving hatchet blow had committed Qatl-e-amd and the one giving Sota blow Qa ^ 
Shibh-i-amd; both accused could not be said to have shared common intentlon onS 
premeditation to commit the offence had not been proved. Each of the accused pers 
therefore, was to be punished for the offence committed by him. P L D 1994 Lah. 442. 

Offence of ‘Hurt’ : ‘Hurt’ is harm caused to human body other than death. The essen 
ingredients of hurt are; 

(a) causing to any person; 

(b) pain, harm, disease, infirmity or injury; 
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(c) impairing, disabling, or dismembering any organ of the body or 

(d) without causing the death 

previously two kinds of hurt werp nrnwin^ ; 
substituted provisions five kinds of hurt are nrovided lh C o 0 r nS0lldated form - whereas in the 

human body have been separately defined. P wherein various organs and parts of 

They are^ng'dealfwith on<Tby"orte alo^ sub^ca?e^hes >r ° V ^ eC * *" 0rdinance 

Islam M 3 iaiddow! in'the Ho^Qur^an^Sunnah^H’k the ln i unctions of 
financial position of the convict and the heirs nf the fv»8fc 9 T vle , w the 
be less * h - *1^ 

J uly each year or on such date as it may deem fit, which shall be the value 
payable during a financial year. 

COMMENTS 

Oiyat va!ue of : Court was required to fix the value of Diyat keeping in view the financial 
position of the convicts and heirs of the victim provided that the amount so fixed was not less 
man the value of thirty thousand six hundred and thirty grams silver. Not only that the heirs of 
the deceased desired to compound the offence and end their differences but a sum of Rs 
000 was to be paid to the heirs of the victim as Badal-i-Sulah by the convicts P L D 1991 
S C 202; 1992 P Cr. LJ 1583. 

# 

Sentence : The accused had undergone the agony of protracted trial and had remained 
in custody for some days after conviction. The sentence of six months' R.l. awarded to the 
accused was reduced to term of imprisonment already undergone by them in circumstances 

1992 M L D 1490. 

Compromise : The complainant who had been injured by the accused in the 
occurrence had compounded the offences of which the accused had been convicted. The 
compromise reached between the parties was voluntary and of their free will. The composition 
°1 the offences was permitted and the accused were acquitted in circumstances 1992 
p Cr. LJ 1436. 

Appeal against acquittal : The eye-witness had stated that the accused was armed 
w'th rifle but no bullet injury fired from rifle was found on deceased Such variation between the 
ocular account and the medical evidence was sufficient to confer benefit of doubt on the 
accused and he was held to have been rightly acquitted by the Trial Court. 1993 P Cr L J 
1025. 

Appreciation of evidence : The eye-witnesses no doubt were related to the deceased, 
hui their evidence could not be shaken despite lengthy cross examination and they could not 
be said to have spared the real culprits and involved innocent persons Ocular evidence was 
n 3tural and reliable Conviction of the accused was maintained in circumstances 1992 M L D 
1490. 

Constitutional petition : Remission of unexpired sentence of imprisonment of accused 
W Provincial Government in terms of Section 401. Criminal Procedure Code. 1898. Validity. 
Powers conferred upon Provincial Government under Section 401. Criminal Procedure Code. 
1H% were although discretionary, yet discretion when and wherever provided in Statute. 

not be equated to that of unfettered and unbridled powers, but such discretion was to be 
Zeroised judiciously with care and caution and after diligent application of mind to all relevant 
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circumstances includinq nature of offence committed and ultimate decision of case Discretion 

Sovernmen, had been a-« « ,a klng 

into consideration that accused had been convicted by Sess.tons whos ® was 

dismissed bv Hiah Court and subsequently Supreme Court had re useo 0 grant leave to 
aooeal Such aspect of matter having escaped unnoticed, had resulted in serious miscarriage 
onustice Mechanical exercise of discretion carried out by Provincial Government, was. thus, 
not sustainable being unwarranted 1998 PCr. LJ 921. 


324. Attempt to commit qatl-i-amd : Whoever does any act with such 
intention or knowledge, and under such circumstances, that, if he by that act 
caused qatl, he would be guilty of qatl-i-amd, shall be punished with 
imprisonment for either description for a term which may extend to ten years, 
and shall also be liable to fine, and, if hurt is caused to any person by such act, 
the offender shall, in addition to the imprisonment and fine as aforesaid, be 
liable to the punishment provided for the hurt caused: 

Provided that, where the punishment for the hurt is qisas which is not 
executable, the offender shall be liable to arsh and may also be punished with 
imprisonment of either description for a term which may extend to seven 
years. 

COMMENTS 

Attempt to commit murder : It is not always necessary that in order to constitute an 
offence of attempt to commit Qatl-i-Amd injuries should be such as would eventually entail the 
death of the injured person Factum of fire-arm injuries by itself would reflect the conduct and 
intention of the assailant giving rise in all probability to a justifiable inference that by act of firing 
he intended to do away with the life of the injured person in an unnatural manner. 1998 M L D 
1400. 

Jurisdiction : Offences under Sections 324 to 338-C, P.P.C. entail the punishment of 
Qisas. payment of Diyat, Arsh, Daman which are the principal punishments for the offences, 
but the Magistrate 1st Class as per Section 32. Cr P C has no power to impose such 
punishments and, therefore, such sentences passed by him would be deemed to be illegal and 
without jurisdiction. To remove this anomaly Section 32, Cr.P C requires amendment in the 
light of the punishments provided for the said offences or the offences should be made either 
triable by a Court or Session of Magistrate 1st Class having powers under Section 30, Cr P C. 
P L D 1993 Pesh. 22. 

Mens rea : Existence or non-existence of specific mens rea is a crucial factor in case of 
attempt to commit Qatl-e-amd'. P L D 1992 Pesh. 125. 

Nature of offence : Accused were found to have a motive to attack the victim who had 
received seven injuries on his person Accused therefore, were culpable and punishable no 
tor attempt to commit Qatl-e-amd but for the injuries actually caused by them to the victim 
Victim had received five stab wounds involving cutting and incising the flesh without exposing 
any bone and without extending to the body cavity of the trunk which was punishable unde 
Section 3$7 F(//), P P C Firm-arm injuries suffered by the victim fell within the purview of sub- 
clause ( iii ) of Section 337-F, P P C Conviction and sentences of the accused under Section 
324 34 P P C were consequently set aside and instead they were convicted under Sections 
337 F (//) 34 and 337-F(///)/34. P P C and sentenced accordingly 1993 P Cr. L J 1760. 


Sentence : Punishment cannot be awarded for the injuries of those injured who do not 
appear at the trial nor account for their absence satisfactorily Conviction under Qisas a n ° 
sentence cannot be awarded for the injured who appear at the trial but are not able to name 
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. assailants. 1992 S C M R 2037; 1992 S C M n onon »a/u • • 

,fl nlared at the trial and stated about their injuries Convicti™^ h injUred witnesses had 
ap Cd under Section 324/34, P.P.C. weremSned w!l d s , entence awarded t0 
5 S A cr p c. 1992 S C M R 2037. "Gained with an additional order under Section 

Attempt at Qatl-e-amd had been equated in Section 394 p p r ^ , 

uhlC h had been defined in Section 300 PPC and for whirhlnt ' C ' J°. a P tual Qatl-e-Amd 

^^and^arifamentar^ Affa?rs S 'G^ e °^^'°^ ^^'^^•C-^ttentton'rtTheMWstt^oUustlce! 

Visions of Section 324 ppr ° v ® rnment of Pakistan was consequently invited to the 
provisions of Section 324, P.P.C. to have a second look and streamline the law. P L D 1994 
Lan. 3*w. 

Sentence. Enhancement of : Sentence of two years’ R.l. awarded to each accused 
having erred on the side of leniency in the attending circumstances, was enhanced to five year, 

P p r in anH a, H^ nt t h ^i d 0St his one eye ’ accused were liable under Section 337 -r! 

Of Rs q y nnn h® ®n pay ° ne ' half of the Diyat amount each t0 the complainant 
instead of Rs. 5,000 each as Daman . 1998 PCr. LJ 1009. 

Conviction : The punishment cannot be awarded for the injuries of those injured who 
do not appear at the trial not account for their absence satisfactorily. The conviction under 
Uisas and sentence cannot be awarded for the injured who appear at the trial but are not able 
to name their assailants. 1992 S C M R 2037. 

Each case must be decided on the evidence recorded in it and evidence recorded in 
another case cannot be taken into account in arriving at the decision. 1995 P Cr. L J 1727. 

An intent per se is not an attempt. Intent implies purpose and attempt is an actual effort 
made in execution of the purpose. From the steps directed towards the objective sought the 
criminal intent must be logically inferable. The attempt for the purposes of this section should 
stem from a specific intention to commit murder and this blameworthy condition of mind may 
be gathered from director circumstantial evidence including the conduct of the accused. 

This section lays stress on the intention or knowledge of the accused. It is not necessary 
that the victim should receive hurt. All that is necessary is that the accused should have the 
Mention to commit murder or he should have knowledge that he is likely to cause death. In 
orc) erto constitute an offence under this section it must be established that the offender did an 
act and that in doing that act he was actuated by an intention to murder someone. 

Where the accused was incriminated for attacking the prosecution witness with a 
a 9ger and inflicted three blows on him causing two injuries on his neck and one on the right 
§ • The accused was charged under Section 307, P.P.C., but the conviction was altered to 
J e . ct| on 324, P.P.C. by the High Court. On appeal to the Supreme Court while delivering 
Q^ent the following observations were made 

r As a matter of fact we are of the view that the offence made out by the evidence on the 
.cord falls under Section 307, P.P.C. and the reasons given by the learned Judge in Chamber 
um reduc * n 9 the offence by altering conviction from 307, P.P.C. to 324, P.P.C. are wholly 
9 i ena hle. The petitioner gave repeated dagger blows to Ghulam Sarwar (P.W.) which were 
q ed at his neck, a very delicate and valuable part of the human body. It is the victim's sheer 
30^ d U c ^ that he survived. Had he died the offence would have obviously fallen under Section 
19 rt P c ,f th e State or the complainant had filed a petition it could have succeeded. P L D 
, s 3 s C 32 . Where the deceased first abused the accused in a very filthy language as “Here 
V°ur mother and now we are taking away your mother for whom you had been trying". The 
n Qency 0 f abuse was considered enough to what the feeling of anyone to whom such 
k° v ° c ative words are addressed. The appellant was held to have a right to protect his person 
the complainant party being unarmed, he had no justification to fire twice at the deceased. 
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He exceeded the right of self-defence in the circumstances. Order of conviction under 
Sections 302 and 307, P.P.C. was set aside and the appellant convicted under Section 304, 

Part 1 . P.P.C. 1983 P Cr. L J 238. 

The prosecution witnesses did not see the accused at the spot at time of the 
occurrence The injury on the nose of the complainant was not noticed by the doctor on 
Seal examination The accused was allegedly armed w,th shovel and if b ow had been 
given with shovel, it would have caused very grievous injury to thei nosei andI not only a bruise 
No evidence was produced by the prosecution as to what happened to shovel after the 
occurrence. The prosecution filed to either prove presence of the accused at the spot or his 
taking part in fight. P L D 1984 Pesh. 192. 

Sentence, reduction in : None from the police party was injured in the police 
encounter. Semihce of seven years' R.l. awarded to the 

reduced i-UK/e years’ R.l. with reduction in fine as well as the benefit under Section 382 B, 
Cr.P.C. 19SU P Cr. L J 1722. 

Appeal against acquittal : Plea raised by the accused of having acted under grave and 
sudden provocation at the time of occurrence was spelt out from the evidencesonrecord iand 
the circumstances appearing in the case. Appeal against the acquittal of the accused by the 
Trial Court was dismissed in circumstances. 1993 P Cr. L J 1780. 

The ocular evidence was credible, consistent, unshaken and confidence inspiring ana 
was corroborated by medical evidence and other circumstantial evidence like recovery of 
empties from the please of incident and recovery of pistol at the pointation of the .^used- 
Charae under Section 307, P.P.C., thus, had been proved against the accused on the record 
The accused was consequently convicted under Section 307, P.P.C. and sentenced to suffer 
ten years' R.l. with fine thereunder. 1993 P Cr. L J 255. 

The parties had entered into a compromise and the accused had compensated the 
complainant party Both the parties had also agreed to withdraw all litigation inter se and th 
purpose of administration of criminal law to maintain peace and tranquillity had been achieved^ 
Appeal was also incompetent as not having been filed in accordance with law, i.e Sect'o 
13(5) of the Ordinance. Contention that the parties could neither compromise, nor the trial 
Court could accept the same and acquit the accused, had, no force. Appeal against the 
acquittal was dismissed in circumstances. 1993 P Cr. L J 152. 

No misreading of evidence on record by the trial Court acquitting the accused could be 
pointed out Finding of the High Court regarding eye-witnesses as to their being mde P end ’ 
disinterested and very natural seemed to be misconceived as two eye-witnesses were the son 
nf the deceased and the third eye-witness was a chance witness. Defence plea also was not 
tiken info account by The High Court. Order of the acquittal passed by the Trial Court was, 
therefore not liable to the interfered with in view of the established law of long standing, lastly 
repOTTe’d in the case of Tar Muhammad and 3 others v. The State 1992 S CM R 96. Appe 
oHhe accused were consequently allowed restoring the order of acquittal passed by the Tr 
Court. 1993 S C M R 94. . 

Complainant/victim who immediately after occurrence was rushed to hospital 
lodged report with a local police within 15 minutes and had named accused persons 
effective firing at him. Accused were arrested within few minutes of[ inciden' after chase 
thoroughfare by a constable who happened to be on Gasht at that 'm^Docto 
examined complainant/victim declared injuries on person of complainan causedI by■ «r 
as dangerous to life. One of the accused persons had made an inculpatory come s 
statement before Magistrate. Occurrence had arisen in the background of blood-feud d 
between parties. Pistols used in occurrence were taken into possession from dt ^ 
immediately after the arrest alongwith empties. Guilt of accused persons which > l, llDato ry 
established beyond any reasonable doubt, was further corroborated by m ^ H b)e to 
confessional statement of one of the accused. Accused, in circumstances, held, were 
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r0 nvicted and punish6d undGr Section 324 p p r 
Jjiendment) Ordinance. XI, o, 1993 which prevailed a^re e ^tclenc^, l 9 MV S c e r CO L n 3 

Complainant party appeared to have roped in mi .h™. 
navrng civil litigation. That a single woman aged 50 velm wnnw S ° nS '?* h " hom ,he V were 
#«3 witness and other accused of 70 yelrs would wieW a 'nTnn f ml b '° WS ,0 ,he 

were extended benefit of doubt andTJtSS d 

that s.a.Zerwl ha supTo e ri n ed a : y e p“!on ^*1 7°^ b V.<*" - FI R. and 

fndefence Tccus^aossTa^S'T' neSSeS and >° SeTs ownXesses 

“ofec b ution a c d a e se in u P sL 0 o? C carCin o0c ^ a "' ne "' de ™" SSuSSSltESS My ?e°stS 
prosecutio case. Use of carbine in occurrence and inflicting of injuries on thigh and hand of 

victim had c ear y shown that accused had the intention and knowledge that his act might 

cause fatal injuries to the victim. Guilt of accused having fully been established, his conviction 

was maintained, but accused having already undergone more than three years' imprisonment, 

sentence awarded to accused was altered to sentence already undergone by him 1998 

PCr. LJ 1425. 

Reference by Trial Judge for transfer of Challan case from his Court : The case no 
doubt had been entrusted to the Trial Court by the orders of the High Court but the situation 
which developed after the dismissal of the private complainant filed by the accused against the 
complainant through a detailed judgment and the Trial Court itself making reference seeking 
the transfer of the Challan case from its Court for entrustment of the same to any other Court, 
should have been brought to the notice of the High Court as the Trial Court had been 
nominated by the High Court. Order of the Sessions Court refusing the said reference was 
consequently set aside with the direction to the Sessions Court to forward the reference to the 
High Court for passing appropriate orders. 1993 P Cr. L J 758. 

Quashing of F.I.R. : Trial in the challan case being in progress and two witnesses 
having already been examined, making of any comments on the merits of the case at such a 
stage was not desirable as it could prejudice the trial itself. Prosecution had evidence to 
support the version given in the F.I.R. and had also collected circumstantial evidence such as 
recovery of the empties from the spot and the weapons used during the occurrence. Case, 
therefore was fit for judicial test at the Trial. Proceedings in the criminal case did not need to 
be stayed as the subject-matter of both the incidents was different. No good ground being 
available to quash the F.I.R., Constitutional petition was dismissed. 1997 PCr. LJ 1730. 

325. Attempt to commit suicide : Whoever attempts to commit suicide 
and does anv act towards the commission of such offence, shall be punished 
with simple imprisonment for a term which may extend to one year, or with 

f| ne, or with both. 

COMMENTS 

«*". o' suicide : 

& S pS e p r l n o d nm°e e nt for^erm Xch may extend .0 one year, or with line or with both. 

I,. • . . . . • ^ . rim p a e i S clear from Chapter IV, Verse 30 of Holy Qur an 

In Islamic law, suicide is a crime as is uea, 

wh, ch says. "Don’t destroy your lives." 

~ ( rtnm n nnH intpllect but crime is committed by a man in his 

Suicide is not the outcome of deranged intellect u 

s °ber senses. Abetment of suicide is also a crime. 
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As a general rule, a person is liable for abetment of an offence even though the offence 
abetted is not committed Under the present section, on the other handI there is no liability for 
abetment of suicide unless the person abetted does in fact commit suicide 

The commission of suicide must be by the hand of the person himself who commits 
suicide If he is killed by another with his consent, the offence is culpable homicide not 
amounting to murder by reason of the application of Exception 5 to Section 300 and not 
suicide The difference between the two offences may seem to be thin but it is ne/ertheless 
real for in the case of former offence (viz , culpable homicide by consent) the accused takes an 
active part in the killing So if A and B conspire to cause the death of B by poison and in 
pursuance A buys the poison and administers it to B. A is guilty of culpable homicide by 
consent but if B takes the poison himself A is guilty of abetment of suicide under this section 

A threw himself into well, was saved by people, held guilty of attempt A I R 1919 All 

376. 

Accused only running towards well, caught by people, held, no attempt Only 
preparation to commit suicide, she might have changed her mind (1884) 8 Madras 5. 

Accused and deceased along with others took bhang during night. Deceased said that 
ordinary bhang did not give any intoxication Accused challenged, brought out a white pill 
Deceased started chewing in spite of warning, died Held, accused guilty of abetment of 
suicide under Section 305, P P C PLD 1954 Lah. 103. 

Accused members of crowd, who had joined funeral procession from the house of 
deceased to cremation ground Widow lead the procession to become Suttee. Encouraged 
her to commit suicide They surrounded the police in order they may not interfere, burnt 
herself Held, all were guilty of abetment of suicide 1958 Cr. L J 967. 

Compromise Offence under Section 325/34. PPC being compoundable by the 
persons to whom hurt had been caused, case duly stood compounded by the injured 
prosecution witnesses and the accused and the compromise reached by them was 
consequently allowed Conviction and sentence of accused were set aside and he was 
acquitted accordingly. 1997 PCr. LJ 1996. 

Appraisal of evidence : Delay of about 2/1-2 months in lodging the complaint stood 
duly explained Prosecution witnesses, no doubt, were related to each other but they were the 
natural witnesses of the occurrence which had taken place in their house One of the 
prosecution witnesses was herself the victim of violence perpetrated by the accused as a result 
of which she had sustained six injuries including the fractures of her right clavicle and a 
number of ribs. Ocular evidence was supported by medical evidence as well as by the 
testimony of an independent and disinterested witness whose presence at the place of 
occurrence was even admitted by the defence Defence plea was found to be fake and false 
Convictions of accused were upheld in circumstances Sentences of accused, however were 
reduced to the period already undergone by them as they had served the sentence o 
imprisonment for 7/8 months and had also been dismissed from service in consequence o 
their conviction in the case 1997 S C M R 632 (b). 

326. Thug : Whoever shall have been habitually associated with any 
other or others for the purpose of committing robbery or child-stealing by 
means of or accompanied with qatl , is a thug. 

COMMENTS 

Procedural irregularities-Effect : Accused were convicted by Trial Court under S 326 
PPC which was substituted through Criminal Law (Fourth Amendment) Ordinance. 1991 an ° 
enforced prior to the occurrence Trial Court, in circumstances, had convicted and sentenced 
accused under a penal provision of law which was no longer in existence Trial Court should 
have recorded conviction of accused under corresponding provision, if any, enforced at the 
relevant time According to charge sheet accused persons were charged separately for 
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committing Qatl-i-Amd of two deceased Allegations as levelled in FIR by complainant and 
deposed by eye-witnesses were that all accused persons had caused injuries to both the 
deceased persons Trial Court in such a case was obliged to determine the criminal liability of 
eacn accused Qua each deceased as provided under S 367 Cr P C but it failed to do so 
Such irregularities were not curable and failure on part of Trial Court to comply with mandatory 
provisions of S 367 Cr P C had vitiated order passed by Trial Court High Court accepting 
appeals of accused set aside their convictions and sentences and remanded case to Trial 
Court for re-writing judgment in accordance with the provisions of S 367. Cr P C. 1998 
PCr. L J 822 

327. Punishment : Whoever is a thug, shall 
imprisonment for life and shall also be liable to fine. 

COMMENTS 


)e pur 


punished with 

♦ 


The provision of Section 311, P P C would be attracted only when the accused is to be 
convicted by way of Tazir in spite of waiver or compounding of the right of Qisas 1993 
PCr. L J 1220. 

The complainant no doubt had expressed his unwillingness to support the prosecution 
case but still two eye-witnesses had not compounded the offence with the accused and 
therefore it was premature at such stage to frame the charge under Section 311. P P C instead 
of Section 302, P P C because an accused charged under a grave offence can always be 
convicted to a lesser offence, but if an accused is charged with a lesser offence initially then it 
would not be possible for the Court to punish him for a graver offence 1993 P Cr. L J 1220. 

328. Exposure and abandonment of child under twelve years by 
parent or person having care of it : Whoever being the father or mother of a 
child under the age of twelve years, or having the care of such child, shall 
expose or leave such child in any place with the intention of wholly 
abandoning such child, shall be punished with imprisonment of either 
description for a term which may extend to seven years, or with fine, or with 
both. 

Explanation: This section is not intended to prevent the trial of the 
offender for qatl-i-amd or qatl-i-shibh-i-amd or qatl-bis-sabab, as the case may 
be. if the child dies in consequence of the exposure. 


JIIIIU L 


COMMENTS 


Object • This section is intended to prevent the abandonment or desertion by a parent 
of his or her children of tender years, in such a manner that the children, not being able to take 
care of themselves, may run the risk of dying or being injured. It does not apply when children 
are left under the care of others 

Scope • This section applies where a child is exposed and no death supervenes; if, 
however death follows the conviction must be under Section 302 or Section 304. The offence 
* complete notwithstanding that no actual danger or risk of danger arises to the child's life. 

Ingredients : The section has three essentials 
(1) The person coming within its purview must be father or mother or must have care of 
the child 

Such child must be under the age of twelve years 

The child must have been exposed or left in any place with the intention of wholly 
abandoning it 


( 2 ) 

(3) 
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An Offence under this section is not only cognizable but is also non-bailable It « not 
cessary for the Courts to insist on formal complaint being lodged by the aggrieved person 
lore taking cognizance of the offence P L D 1965 (Azad J&K) 38. 


ner 
before 


329. Concealment of birth by secret disposal of dead body: 

Whoever, by secretly burying or otherwise disposing of the dead body of a 
child whether such child dies before or after or during its birth, intentionally 
conceals or endeavours to conceal the birth shall be punishable with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

COMMENTS 

This section deals with the secret burial or disposal of the dead body of a child. If it is a 
foetus only then Sections 312 and 511 of the Code will apply. The facility wrth which the life of 
an infant at its birth is extinguished, and the temptation to take it away in cases of bastard 
children, justify such a provision. 

Ingredients : The section requires three essentials:-- 

(1) Secretly burying or otherwise disposing of the dead body of a child. 

(2) It is immaterial whether such child died before or after its birth 

(3) Intention to conceal the birth of such child by such secret burying or disposal. 

330. Disbursement of diyat : The diyat shall be disbursed among the 
heirs of the victim according to their respective shares in inheritance: 

Provided that, where an heir foregoes his share, the diyat shall not be 
recovered to the extent of his share. 

331. Payment of Diyat : (1) The diyat may be made payable in lumpsum 
or in instalments spread over a period of three years from the date of the final 
judgment. 

(2) Where a convict fails to pay diyat or any part thereof within the period 
specified in sub-section (1), the convict may be kept in jail and dealt with in the 
same manner as if sentenced to simple imprisonment until the diyat is paid full 
or may be released on bail if he furnishes security equivalent to the amount of 
diyat to the satisfaction of the Court. 

(3) Where a convict dies before the payment of diyat or any part thereof, 
it shall be recovered from his estate. 


COMMENTS 

Payment of Diyat : Term of imprisonment to be served in jail by the accused in default 
of payment of Diyat amount. Neither the provisions of S. 331, P.P.C. provide any defini e 
period of imprisonment for default in payment of Diyat, nor the Court has the powers to fj* 
such period. Matter was, therefore, referred to the Law-making Authority to consider this 
aspect so as to remove the difficulty in interpreting S. 331, P.P.C. 1998 P Cr. L J 1781. 

332. Hurt : (1) Whoever causes pain, harm, disease, infirmity or injury to 
any person or impairs, disables or dismembers any organ of the body or part 
thereof of any person without causing his death, is said to cause hurt. 
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(2) The following are the kinds of hurt: 

(a) Itlaf-i-udw 

(b) itlaf-i-salahiyyat-i-udw y* 

(c) shaj/ah 

(d) \urh L,/. 

(e) all kinds of other hurts. 


and 


COMMENTS 

Sentence . The accused had to undergo agony of protracted trial and in appeal for 
more than 5^ years and had already remained in custody for 17 days The sentence of 
imprisonment awarded to the accused was reduced to one already undergone by him in 
circumstances with some increase in fine 1992 M L D 560. 

The accused having been charged under Sections 332 and 353. P P C only could not 
be convicted under Section 333, P P C as well The conviction and sentence of accused under 
Section 333, PPC. being bad in law was set aside accordingly 1992 M L D 560. 

Appreciation of evidence : The prosecution witnesses had no enmity with the accused 
so as to falsely implicate him in the case The evidence of prosecution witnesses appeared to 
be straightforward, natural and reliable which had not been shaken in cross-examination The 
complainant had no reason to leave the actual culprit and implicate the accused falsely The 
defence of accused appeared to be an afterthought and defence witness to be a set up 
witness The prosecution had thus, proved its case against the accused beyond reasonable 
doubt The conviction of the accused under Sections 332 and 353 PPC was consequently 
maintained 1992 M L D 560. 

333. Itlaf-i-udw : Whoever dismembers, amputates, severs any limb or 
organ of the body of another person is said to cause Itlaf-i-udw. 

334. Punishment tor Itlaf-i-udw : Whoever by doing any act with the 
intention of thereby causing hurt to any person, or with the knowledge that he 
is likely thereby to cause hurt to any person causes Itlaf-i-udw of any person, 
shall, in consultation with the authorised medical officer, be punished with 
qisas. and if the qisas is not executable keeping in view the principles of 
equality in accordance with the Injunctions of Islam, the offender shall be liable 
to arsh and may also be punished with imprisonment of either description for a 
term which may extend to ten years as ta zir. 

335 itlaf-i-salahiyyat-i-udw : Whoever destroys or permanently impairs 
the functioning power or capacity of an organ of the body of another person, 
or causes permanent disfigurement is said to cause itlaf-i-salahiyyat-i-udw. 

336 Punishment for itlaf-i-salahiyyat-i-udw: Whoever, by doing any 
act with the intention of causing hurt to any person, or with the knowledge that 
he is likelv to cause hurt to any person, causes itlaf-i-salahiyyat-i-udw of any 
person shall in consultation with the authorised medical officer, be punished 
With o,caq and if the qisas is not executable, keeping in view the principles of 
enuaiitv in accordance with the Injunctions of Islam, the offender shall be liable 
\oa%h and may also be punished with imprisonment of either description for a 
term which may extend to ten years as a zir. 


<b 
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COMMENTS 

Only one injury was described as grievous and all others were in the nature of bruises 
and lacerations including a swelling The accused had already sufficiently suffered especially 
due to protracted trial and time spent in decision of his appeal and revision petition. Conviction 
of the accused was consequently maintained but sentence awarded to them was reduced to 
imprisonment already undergone by them in circumstances. 1993 M L D 1163. 

The Sessions Court had no jurisdiction to dismiss the complaint as the offences for 
which the accused were summoned were cognizable as well as non-compoundable. 
Complainant was prevented from attending the Court as he was in police custody in another 
rase Order of the Sessions Court dismissing the complaint due to absence of the complainant 
was set aside in circumstances. 1993 P Cr. L J 865. 

Accused was not alleged to have done any act with the intention of causing hurt to the 
complainant or any other person. Accused had allegedly attacked the complainant without any 
specification as to whether the attack was made with any weapon or empty-handed. Offence 
under Section 336. P P C. thus, was not made out against the accused. 1995 M L D 567. 

Quashing of F.I.R. : Accused was a qualified Dental Surgeon and also held the degree 
of Bachelor of Homeopathic Medicine and had been decla'ed competent to practise in 
Homeopathic Medicine and Surgery. Act done by the accused, thus, was not intended to 
cause death and having been done by consent in good faith for the benefit of the sister of the 
respondent had made out no offence Repeated visits of the sister of the respondent to the 
clinic of accused were sufficient to show the consent. F.I.R. registered against the accused 
was quashed in circumstances. 1998 M L D 2051. 

Leave to appeal : Complainant at the time of disposal of pre-arrest bail application of 
accused had made a statement before the Sessions Court that he had received a sum of Rs. 
4.000 from the accused as compensation for settlement of the case, in consequence whereof 
interim pre-arrest bail already granted to accused was confirmed. Sessions Judge, however, 
on taking cognizance of the case refused to acquit the accused on the basis of said statement 
of the complainant and High Court in revision directed Sessions Court to acquit the accused in 
the case as and when hearing took place. Order of High Court was found to be just and proper 
in circumstances. Leave to appeal was refused accordingly. 1998 S C M R 466. 

Case of two versions-Accused summoned in private compiaint-Validity: Two 

versions about the same occurrence being triable by the same Court, taking of cognizance by 
the Trial Court of the private complaint along with the murder case suffered from no illegality or 
irregularity. Sound reasons had been given by the Trial Court to support its conclusion about 
the existence of sufficient evidence to make out a prima facie case against the* accused and 
his accomplices Accused, thus, were rightly summoned in the complaint and the impugned 
order being lawful did not call for any interference. Revision petition was dismissed 
accordingly. 1998 PCr. LJ 938. 

337. Shajjah : (1) Whoever causes, on the head or face of any person, 
any hurt which does not amount to Itlaf-i-udw or itlaf-i-salahiyyat-i-udw, is said 
to cause shajjah. 

(2) The following are the kinds of shajjah, namely:- 

(a) Shajjah-i-Khafifah aJlJl* 

(b) Shajjah-i-mudihah 

(c) Shajjah-i-hashimah 

(d) Shajjah-i-munaqqilah a \ *. • „ 

(e) Shajjah-i-ammah ;and 

(f) Shajjah-i-damighah a 
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(3) Whoever causes shajiah.-- 

(i) without exposing bone of the victim, is said to cause shaijah-i-khafifah; 

(ii) by exposing any bone of the victim without causing fracture, is said to 
cause shajjah-i-mudihah; 

(in) by fracturing the bone of the victim, without dislocating it. is said to 
cause shajiah-i-hashimah\ 

f/vj by causing fracture of the bone of the victim and thereby the bone is 
dislocated, is said to cause shajjah-i-munaqqilah: 

(v) by causing fracture of the skull of the victim so that the wound touches 
the membrane of the brain, is said to cause sha/jah-i-ammah : 

(vi) by causing fracture of the skull of the victim and the wound ruptures 
the membrane of the brain is said to cause shajjah-i-damighah. 

337-A. Punishment ot shajjah : Whoever, by doing any act with the 
intention of thereby causing hurt to any person, or with the knowledge that he 
is likely thereby to cause hurt to any person, causes-- 

(/) Shajjah-i-knafifah to any person, shall be liable to daman and may 
also be punished with imprisonment of either description for a term 
which may extend to two years as ta zir: 

shaiiah-i-mudihah to any person, shall, in consultation with the 
authorised medical officer, be punished with qisas . and if the qisas is 
not executable keeping in view the principles of equality in accordance 
with the Iniunctions of Islam, the convict shall be liable to arsh which 
shall be five per cent o f the diyat and may also be punished with 
imprisonment of either description for a term which may extend to five 

years as ta’zir; 

(m\ shaiiah-i-hashimah to any person, shall be liable to arsh which shall be 
tpn npr cent of the diyat and may also be punished with imprisonment 
of either description for a term which may extend to ten years as ta ’zir ; 

. chanah-i-munaqqilah to any person, shall be liable to arsh which shall 
b fifteen per cent of the diyat and may also be punished with 
imprisonment of either description for a term which may extend to ten 

years as ta zir; 

hi ammah to any person, shall be liable to arsh which shall be 
sna//a - ^ and may also be punished with imprisonment of 

pither description for a term which may extend to ten years as ta'zir; 

a " . . rtamiqhah to any person shall be liable to arsh which shall be 
sna//an-/- a pd ma y a | S0 be p U mshed with imprisonment of 

either description for a term which may extend to fourteen years as 
ta zir 


(") 


M 


(v/) 
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COMMENTS 

Appeal against acquittal : Leave to appeal was granted to the complainant to consider 
whether a police challan case can be finalized in favour of the accused simply on the ground 
that evidence had not been produced in its entirety without even noticing that the Trial Court 
was under the law required to secure the attendance of prosecution witnesses by resorting to 
coercive measures in the regard. 1998 S C M R 643. 

injured prosecution witnesses had specifically named the accused to have caused 
specific injuries to them and they had stood the test of lengthy cross-examination. Convictions 
of accused were maintained in circumstances, but they having already suffered substantive 
imprisonment for almost one year and being on bail, term of imprisonment awarded to them 
was reduced to the period already undergone by them. 1998 PCr.LJ 1077. 

Quashing of proceeding : Complaint had been lodged by the mother of the accused 
with an aim to harass and torture the applicants who were eye-witnesses in Sessions trial of 
their deceased mother and to pressurise and prevent them from prosecuting their cause 
before the Sessions Court where the aforesaid criminal trial was pending. Principal object of 
Section 561-A Cr P C being to save the parties from mock, vindictive and abusive trials, 
proceedings pending in the Trial Court on the complaint of the accused s mother against the 
applicants were quashed 1996 P Cr. L J 200. 

337-B. Jurh. (1) Whoever causes on any part of the body of a person, 
other than the head or face, a hurt which leaves a mark of the wound, whether 
temporary or permanent, is said to cause jurh. 

(2) Jurh (1,7. ) is of two kinds, namely 

(a) Jaifah (AjaJUr); and 

(b) Ghayr-jai'fah 

337-C. Jaifah : Whoever causes jurh in which the injury extends to the 
body cavity of the trunk, is said to catj^e jaifah. 

COMMENTS 

JaifahMBody cavity : Body cavity does not denote only an area starting from upper 
part of the shoulder up to diaphragm and then from diaphragm to lower part of pelvis but it 
means a part of the body under which vital organs are located and if an injury penetrates into 
the body cavity and then ent.ers that part of the body wherein vital organs are located, only 
then that can be treated as Jaifah and punishment can be awarded accordingly. P L D 1998 
Lah. 84 

337-D. Punishment for jaifah : Whoever by doing any act with the 
intention of causing hurt to a person or with the knowledge that he is likely to 
cause hurt to such person, causes jaifah to such person, shall be liable to arsh 
which shall be one-third of the diyat and may also be punished with 
imprisonment of either description for a term which may extend to ten years as 
ta zir. 

COMMENTS 

Punishment for Jaifah : Normal penalty provided by Section 337-D, P P C. no doubt is 
Arsh but where the accused acts in a cruel or forceful manner the last portion of the section 
will certainly come into play which provides the punishment of imprisonment extending to ten 
years in addition to Arsh 1996 P Cr. L J 555. 
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Despite the fact that recovery of Chhuri from the accused was doubtful he alone was 
proved to have inflictedthe in,uries to both the injured prosecution witnesses Convicttont a^d 
sentences awarded o accused by Trial Court were upheld in circumstances 1995 P Cr L J 
1793. 

337-E. Ghayr-jaifah : (1) Whoever causes jurh which does not amount 
lo/aifah. is said to cause ghayr-jaifah. 

(2) The following are the kinds of ghayr-jaifah , namely:- 

(a) damihah ^ ^ 

(b) badi'ah 

(c) mutalahimah 

(d) mudihah ^ 

(e) hashimah ^ L -\_n ; and 

(f) munaqqilah Tjju^ 

(3) Whoever causes ghayr-jaifah- 

(i) in which the skin is ruptured and bleeding occurs, is said to cause 
damiyah\ 

(ii) by cutting or incising the flesh without exposing the bone, is said to 
cause badi'ah\ 

(Hi) by lacerating the flesh, is said to cause mutalahimah ; 

(iv) by exposing the bone, is said to cause mudihah ; 

(v) by causing fracture of a bone without dislocating it, is said to cause 
hashimah ; and 

(vi) by fracturing and dislocating the bone, is said to cause munaqqilah. 

337-F. Punishment of ghayr-jaifah : Whoever by doing any act with the 
intention of causing hurt to any person, or with the knowledge that he is likely 
to cause hurt to any person, causes-- 

f,\ rjamihah to any person, shall be liable to daman and may also be 
punished with imprisonment of either description for a term which may 
extend to one year as ta zir , 

/;;* harli 'ah to anv person, shall be liable to daman and may also be 

1 ' punished with imprisonment of either description for a term which may 
extend to three years as ta zir, 

to anv person, shall be liable to daman and may also be 
Dunfshedwith imprisonment of either description for a term which may 
extend to three years as ta zir 

/.• v tn any oerson, shall be liable to daman and may also be 

punished with imprisonment of either description for a term which may 
extend to five years as ta zir, 

, lA , . • i_ any oerson, shall be liable to daman and may also be 

Dumshed wrth imprisonment of either description for a term which may 
eytend to five years as ta zir, an 
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(vi) munaqqilah to any person, shall be liable to daman and may also be 
punished with imprisonment of either description for a term which may 
extend to seven years as ta'zir. 


POMMENTS 


Imposition of Daman is mandatory : Sentence of specified period of simple 
imprisonment cannot be provided in alternative by Trial Court Convicts would be bound to 
pay Daman when their convictions have been maintained by Appellate Court N L R 1996 
Cr. L J 1. 

Accused facing charge under Section 337 F(v) would be entitled to bail as the offence 
does not tall under prohibitory clause of Section 497(1) as punishment for offence under 
Section 337 F(v) does not exceed five years Supreme Court in such case converting leave 
petition into appeal and allowing bail to accused who was refused bail by High Court N L R 
1996 Criminal 541. 

Burden of proof : Burden of proof throughout trial remains on the prosecution and 
never shifts to the defence and prosecution has to prove its case against the accused beyond 
reasonable doubt Fact of the accused's plea having been found false by the Court would not 
relieve the prosecution of its burden, nor any adverse inference can be drawn against the 
accused due to his failure to prove his plea 1995 P Cr. L J 1262 (c). 

First information report : F I R being not a substantive piece of evidence is not 
required to contain all minute details about the occurrence 1995 P Cr. L J 1262. 

Quashing of Order: Trial Magistrate had dismissed the complaint in a slipshod manner 
without saying a word regarding the evidence of the eye-witnesses who had supported the 
contents of the complaint which fact was even admitted by him in his order Incumbent upon 
the Trial Magistrate, in the circumstances, to advance the reasons for disbelieving the said eye¬ 
witnesses qua the ipse dixit of polide and the medical opinion regarding the injuries found on 
the person of the injured witnesses Sessions Court in setting aside the order of the Trial Court 
and sending back the complaint to it for passing fresh order after taking into consideration, the 
relevant facts and law had therefore not committed any irregularit or patent illegality so as to 
attract the provisions of S 561 -A Cr P C Petition was accordingly dismissed in limine 1998 
P Cr. L J 936. 

337-G. Punishment for hurt by rash or negligent driving : Whoever 
causes hurt by rash or negligent driving shall be liable to arsh or daman 
specified for the kind of hurt caused and may also be punished with 
imprisonment of either description for a term which may extend to five years 
as ta zir. 

COMMENTS 

Scope : This section applies only to acts done without any criminal intent, apart from 
rashness or negligence which is its essential ingredient Personal injury intentionally'caused is 
neither a rash nor a negligent act P L D 1958 Kar. 267. 


Simultaneous conviction : Where rash or negligent driving actually results in grievous 
hurt caused to another person, the offender would be liable either under Section 279, P.P C. or 
under Section 338. P P C, but he cannot be legally convicted and sentenced both under 
Sections 279 and 338 P P C simultaneously. P L D 1993 Pesh. 146. 


Offence under Section 279, is included in offence under the section. The accused by his 
rash and negligent act causing simple hurt cannot be convicted for rash and negligent act as 
well as for causing simple hurt 1984 P Cr. L J 746. 
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l <!h T cau f ,d ( ln ) ures b V and negligent driving but at trial stage he 
^tended tha he was not in fact driving the ,eep but has been made a scapegoat to save his 

* er who actually drove he vehicle. The contention was not supported by evidence nor 
wvtmgs ol Courts below holding him reasonable (or the offence, were found to be tainted by 
misreading The petition in the circumstances was dismissed as without any force 1982 

sc MR 26. 7 

Rash or negligent driving : Mere driving at high speed is not at all relatable to rashness 
or negligence 1996 P Cr. L J 848. 

Venue of accident and the manner in which the accident took place both were doubtful 
Accused was not proved to have driven his bus rashly or negligently at the time of accident 
which appeared to have taken place due to defective driving of the complainant Accused was 
acquitted in circumstances. 1996 P Cr. L J 848. 

337-H. Punishment for hurt by rash or negligent act : (1) Whoever 
causes hurt by rash or negligent act, other than rash or negligent driving, shall 
be liable to arsh or daman specified for the kind of hurt caused and may also 
be punished with imprisonment of either description for a term which may 
extend to three years as ta'zir. 

(2) Whoever does any act so rashly or negligently as to endanger human 
life or the personal safety of other, shall be punished with imprisonment of 
either description for a term which may extend to three months, or with fine, or 
with both. ^ 




COMMENTS 


Scope : This section deals with grievous hurt engendered by an act done so rashly or 
negligently as to endanger human life or the personal safety of others. Otherwise this section is 
similar in terms to the last section. 

Injured prosecution witnesses were not guilty of contributory negligence in the accident. 
The accused was proved to have caused grievous injuries to the witnesses due to his rash and 
negligent driving and imposition of separate sentences both under Sections 279 and 338, ' 
p P C therefore, not justified Conviction and the sentence of the accused under Section 279 
p p C were consequently set aside and his conviction under Section 338/427. PPC was 
Maintained with reduction in his sentence thereunder. P L D 1993 Pesh. 148. 

‘Rashly or negligently’ : Where an accident was due mainly, if not entirely, to the 
r ashness of the accused in driving a motor-car while drunk and getting on to the wrong side of 
’he road, while there were vehicles in front otherwise to his negligence is not seeing a tonga in 
’ r °nt of him and not properly controlling the motor-car so as to avoid collision, the accused 
w as held guilty of both rashness and negligence by which the accident was caused. P L D 
19 56 Lah. 745. 

337-1. Punishment for causing hurt by mistake (khata) : Whoever 
causes hurt by mistake (khata) shall be liable to arsh or daman specified for 
kind of hurt caused. 

337-J. Causing hurt by means of a poison : Whoever administers to, 
0r causes to be taken by, any person, any poison or any stupefying, 
,n toxicating or unwholesome drug, or such other thing with intent to cause 
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hurt to such person, or with intent to commit or to facilitate the commission of 
an offence, or knowing it to be likely that he will thereby,cause hurt may, in 
addition to the punishment of arsh or daman provided for the kind of hurt 
caused, be punished, having regard to the nature of the hurt caused, with 
imprisonment of either description for a term which may extend to ten years. 

COMMENTS 

Offences Against Property (Enforcement of Hudood) Ordinance (VI of 1979), S. 

14 : Appreciation of evidence Tranquillizer allegedly administered by accused in juice offered 
by him to victims was neither a poison nor stupefying or intoxicating or unwholesome drug 
Neither life of victims was endangered nor they suffered a severe bodily pain for twenty days or 
more to have rendered them unable to follow their ordinary pursuits Provisions of S 33 -J, 
P P C being not applicable accused were acquitted from convictior and sentence under S 
337 J P P C Prosecution had proved beyond reasonable doubt that accused had stolen Rs 
130 from pocket of complainant Offence of accused fell within ambit of S 379, P P C and 
under S 14 of Offences Against Property (Enforcement of Hudood) Ordinance. 1979 Accused 
was rightly convicted and sentenced accordingly 1998 M L D 1875 

337-K. Causing hurt to extort confession, or to compel restoration 
of property : Whoever causes hurt for the purpose of extorting from the 
sufferer or any person interested in the sufferer any confession or any 
information which may lead to the detection of any offence or misconduct, or 
for the purpose of constraining the sufferer, or any person interested in the 
sufferer, to restore, or to cause the restoration of, any property or valuable 
security or to satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security shall, in addition to 
the punishment of qisas, arsh or daman, as the case may be, provided for the 
kind of hurt caused, be punished, having regard to the nature of the hurt 
caused, with imprisonment of either description for a term which may extend 
to ten years as ta'zir 

337-L. Punishment for other hurt : (1) Whoever causes hurt, not 
mentioned hereinbefore, which endangers life or which causes the sufferer to 
remain in severe bodily pain for twenty days or more or renders him unable to 
follow his ordinary pursuits for twenty days or more, shall be liable to daman 
and also be punished with imprisonment of either description for a term which 
may extend to seven years. 

(2) Whoever causes hurt not covered by sub-section (1) shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with daman, or with both. 

COMMENTS 

Quashing of order of Sessions Court passed in revision : Magistrate had acquitted 
the accused without discussing in his order the prosecution evidence and the defence version 
and even without disclosing the grounds which convinced him to acquit the accused Order 
passed by Magistrate being illegal and improper and being not a speaking order had rightly 
been set aside by the Sessions Court remanding the case to Trial Magistrate for fresh 
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detiyori Order of Sessions Court to the extent of directing the Magistrate to record the 
e.dence as a whole in the case, howe/er was set asicJr> with the direction in mSI r 
f ec^ the evince of the Medical Officer only and record the judgment thereafterSy E 
accordance w a/ Petition for quashing of order was disposed of accordingly 1996 PCr LJ 
1442 

337-M. Hurt not liable to qisas : Hurt shall not be liable to qisas in the 
following cases, namely:- 

(a) when the offender is a minor or insane: 

Provided that he shall be liable to arsh and also to ta'zir to be 
determined by the Court having regard to the age of offender, 
circumstances of the case and the nature of hurt caused; 

(b) when an offender at the instance of the victim causes hurt to him: 

Provided that the offender may be liable to ta'zir provided for the kind of 
hurt caused by him; 

(c) when the offender has caused itlaf-i-udw of a physically imperfect 
organ of the victim and the convict does not suffer from similar 
physical imperfection of such organ: 

Provided that the offender shall be liable to arsh and may also be liable to 
ta'zir provided for the kind of hurt caused by him; and 

(d) when the organ of the offender liable to qisas is missing: 

Provided that the offender shall be liable to arsh and may also be liable to 
ta zir provided for the kind of hurt caused by him. 

Illustrations 

(/) a amputates the right ear of Z. the half of which was already missing. If A s right ear 
is perfect he shall be liable to arsh and not qisas 

in) If m the above illustration, Z's ear is physically perfect but without power of hearing, 

A shall be liable to qisas because the defect in Z's ear is not physical 

tni) If in illustration (/) Z's ear is pierced. A shall be liable to qisas because such minor 
defect is not physical imperfection 

337-N Cases in which qisas for hurt shall not be enforced : (1) The 

'lisas for a hurt shall not be enforced in the following cases, namely :~ 

( a) when the offender dies before execution of q/sas; 

lb) when the organ of the offender liable to qisas is lost before the 
execution of qisas: 

Provided that offender shall be liable to arsh, and may also be liable to 
ta'zir provided for the kind of hurt caused by him; 

(cj when the victim waives the qisas or compounds the offence with badl- 
i-sulh: or 

, v, ^ ^ rmht nf aisas devolves on the person who cannot claim 

<rf) $£ againsUheoffender under this Chapter: 
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Provided that the offender shall be liable to arsh, if there is any wali other 
£*££! 5 . * no - oner Ban .ho ottnw ne she. be 

liable to ta'zir provided for the kind of hurt caused y 

(2) Notwithstanding anything contained in this Chapter, in all cases of 
hurt he Court may having regard to the kind of hurt caused by him, ,n 
addition to paymert of a J, award ta'zir to an offender who ,S a previous 
convict, habitual or hardened, desperate or dangerous criminal. 

COMMENTS 

Factors for awarding Tazir punishment : Factors to be seen for awarding Tazir 
nunishment are the facts and circumstances of the case, nature of the injury/hurt caused 
weapon used and the brutal or shocking manner in which the offence has ^1 committed 
which is outrageous to the public conscience or adversely affects harmony among different 
sections of the people. 1998 S C M R 1528. 

337-0. Wali in case of hurt : In the case of hurt the wali shall be-- 

(a) the victim: 

•Provided that, if the victim is a minor or insane, his right of qisas shall be 
exercised by his father or paternal grand-father, howhighsoever; 

(b) the heirs of the victim, if the later dies before the execution of g/sas; 


and 


im, it in< 


(c) the Government, in the absence of the victim or the heirs of the victim. 

337-P. Execution of qisas for hurt : (1) Qisas shall be executed in 
public by an authorised medical officer who shall before such execution 
examine the offender and take due care so as to ensure that the execution of 
qisas does not cause the death of the offender or exceed the hurt caused by 
him to the victim. 

(2) The wali shall be present at the time of execution and if the wali or his 
representative is not present, after having been informed of the date, time and 
place by the Court an officer authorised by the Court in this behalf shall give 
permission for the execution of qisas. 

(3) If the convict is a woman who is pregnant, the Court may, in 
consultation with an authorised medical officer, postpone the execution of 
qisas upto a period of two years after the birth of the child and during this 
period she may be released on bail on furnishing of security to the satisfaction 
of the Court or, if she is not so released, shall be dealt with as if sentenced to 
simple imprisonment. 

337-Q. Arsh for single organs : The arsh for causing itlaf of an organ 
which is found singly in a human body shall be equivalent to the value of diyat. 

Explanation: Nose and tongue are included in the organs which are 
found singly in a human body. 
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337-R. Arsh for organs in pairs : The arsh for causing itlaf of organs 
found in a human body in pairs shall be equivalent to the value of diyat and if 
itlaf is caused to one of such organs the amount of arsh shall be one-half of 
the diyat: 

Provided that, where the victim has only one such organ or his other 
organ is missing or has already become incapacitated the arsh for causing 
itlaf of the existing or capable organ shall be equal to the value of diyat. 

Explanation : Hands, feet, eyes, lips and breasts are included in the 
organs which are found in a human body in pairs. 

337-S. Arsh for the organs in quadruplicate : (1) The arsh for causing 
itlaf of organs found in a human body in a set of four shall be equal to-- 

(a) one-fourth of the diyat, if the itlaf is one of such organs; 

(ib) one-half of the diyat, if the itlaf is of two of such organs; 

(c) three-fourth of the diyat, if the itlaf is of three such organs; and 

(of) full diyat, if the itlaf is of all the four organs. 

Explanation : Eyelids are organs which are found in a human body in a 
set of four. 

337 .J Arsh for fingers : ( 1 )The arsh for causing itlaf of a finger of a 
hand or foot shall be one-tenth of the diyat. 

(2) The arsh for causing itlaf of a joint of a finger shall be one-thirteenth of 
the diyat : 

Provided that where the itlaf is of a joint of a thumb, the arsh shall be 
one-twentieth of the diyat. 

w II Arsh for teeth : (1) The arsh for causing itlaf of a tooth, other 
than a m'lk tooth shall be one-twentieth of the diyat 

Explanation: The impairment of the portion of a tooth outside the gum 
amounts to causing itlaf of a tooth. 

(2) The arsh for causing Itlaf of twenty or more teeth shall be equal to the 
value of diyat. 

I f js 0 f a milk tooth, the accused shall be liable to daman 
and may'alsO'be punished with imprisonment of either description for a term 

which may extend to one year. 

horo itlaf of a milk tooth impedes the growth of a new 

-.ss s*»«“ r - «**•*" ">■ 
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337-V. Arsh for hair : (1) Whoever uproots- 

la s the hair 0 f the head, beard, mustaches, eyebrow, eyelashes or any 

(a) o her part of he body shall be liable to arsh equal to dyat and may 
also be punished with imprisonment of either description for a term 
which may extend to three years as ta zir, 

(b) one eyebrow shall be liable to arsh equal to one-half of the diyat, and 

(c) one eyelash, shall be liable to arsh equal to one-fourth of the diyat. 

(2) Where the hair of any part of the body of the victim are forcibly 
removed by any process not covered under sub-section (1), the accused shall 
be liable to daman and imprisonment of either description which may extend 
to one year. 

337-W. Merger of arsh : (1) Where an accused more than one hurt, he 
shall be liable to arsh specified for each hurt separately: 

Provided that, where- 

(a) hurt is caused to an organ, the accused shall be liable to arsh for 
causing hurt to such organ and not for arsh for causing hurt to any 
part of such organ: and * 

(b) the wounds join together and form a single wound, the accused shall 
be liable to arsh for one wound 

Illustrations 

A amputates Z s fingers of the right hand and then at the same time amputates that 
hand from the joint of his writs There is separate arsh for hand and for fingers A 
shall however, be liable to arsh specified for hand only 


(/) 


(//) A twice stabs Z on his thigh Both the wounds are so close to each other that they 
form into one wound A shall be liable to arsh for one wound only 

(2) Where, after causing hurt to a person, the offender causes death of 
such person by committing qatl liable to diyat, arsh shall merae into such 

Provided that the death is caused before the healing of the wound 
caused by such hurt. 


337-X. Payment of arsh : (1) The arsh may be made payable in a lump 
sum or in instalments spread over a period of three years from the date of the 
final judgment 

(2) Where a convict fails to pay arsh or any part thereof within the period 
specified in sub-section (1), the convict may be kept in jail and dealt with in the 
same manner as if sentenced to simple imprisonment until arsh is paid in full 
or may be released on bail if he furnishes security equal to the amount of arsh 
to the satisfaction of the Court. 
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(3) Where a convict dies before the payment of arsh or any part thereof, 
lt S hall be recovered from his estate. 

• 

337-Y. Value of daman : (1) The value of daman may be determined by 
the Court keeping in viewi- 

fa) the expenses incurred on the treatment of victim; 

(b) loss or disability caused in the functioning or power of any organ; and 

(c) the compensation for the anguish suffered by the victim. 

(2) In case of non-payment of daman , it shall be recovered from the 
convict and until daman is paid in full to the extent of his liability, the convict 
may be kept in jail and dealt with in the same manner as if sentenced to simple 
imprisonment or may be released on bail if he furnishes security equal to the 
amount of daman to the satisfaction of the Court. 

337- Z. Disbursement of arsh or daman : The arsh or daman shall be 
payable to the victim or, if the victim dies, to his heirs according to their 
respective shares in inheritance. 

338. Isqat-i-Hamal ( J 7 ) : Whoever causes a woman with child 

whose organs have not been formed, to miscarry, if such miscarriage is not 
caused in good faith for the purpose of saving the life of the woman, or 
providing necessary treatment to her, is said to cause isqat-i-haml. 

Explanation : A woman who causes herself to miscarry is within the 
meaning of this section. 

338- A. Punishment for Isqat-i-haml : Whoever causes isqat-i-haml ( 
shall be liable to punishment as ta zir- 

ta\ with imonsonment of either description for a term which may extend to 
threeyears, if isqat-i-haml is caused with the consent of the woman; 

or IV 

,hn .mnricnnment of either description for a term which may extend to 

{b) with im P ris ° h mi js caused without the consent of the woman: 
ten years, it isqm-i 

t f as a result of isqat-i-haml , any hurt is caused to woman 
or sheTes 6 'the convict shall also be liable to the punishment provided for 

such hurt or death as the case may be. 

COMMENTS 

deals with the causing of miscarriage with the consent of the 

Scope : This sectio , t h e causing of miscarriage without her consent 
woman while the next section deals w 

rpciuires two essentials -- 

Ingredients : This section requi 

a wnman with child to miscarry 

til Voluntarily causing a wo 

' s , lfh miscdrria ge should not have been caused in good faith tor the purpose ot 
saving the life ot the woman 
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338-B. Isqat-i-janin ): Whoever causes a woman w,th 

child some ol whose limbs or organs have been formed to m| scarry if such 
miscarriage is not caused in good faith for the purpose of saving the life of the 
woman, is said to cause Isqati/anm. 

Explanation : A woman who causes herself to miscarry is within the 
meaning of this section. 

338-C. Punishment for Isqat-i-janin 


Whoever causes Isqat 


i-)anin 


shall be liable to- 

(a) one-twentieth of the diyat if the child is born dead, 

(b) full diyat if the child is born alive but dies as a result of any act of the 
offender; and 

(c) imprisonment of either description for a term which may extend to 
seven years as ta zir. 

Provided that, if there are more than one child in the womb of the 
woman, the offender shall be liable to separate diyat or ta'zir, as the case may 
be, for every such child: 

Provided further that if, as a result of isqat-i-janin, any hurt is caused to 
the woman or she dies, the offender shall also be liable to the punishment 
provided for such hurt or death, as the case may be. 

338-D. Confirmation of sentence of death by way of qisas or tazir, 

etc. : A sentence of death awarded by way of qisas or ta'zir , or a sentence of 
qisas awarded for causing hurt, shall not be executed, unless it is confirmed 
by the High Court. 

338-E. Waiver or compounding of offences : (1) Subject to the 
provisions of this Chapter and Section 345 of the Code of Criminal Procedure, 
1898 (V of 1898), all offences under this Chapter may be waived or 
compounded and the provisions of Sections 309 and 310 shall, mutatis 
mutandis, apply to the waiver or compounding of such offences: 

Provided that, where an offence has been waived or compounded, the 
Court may, in its discretion having regard to the facts and circumstances of 
the case, acquit or award ta’zir to the offender according to the nature of the 
offence. 

i 

(2) All questions relating to waiver or compounding of an offence or 
awarding of punishment under Section 310, whether before or after the 
passing of any sentence, shall be determined by trial Court: . 

Provided that where the sentence of qisas or any other sentence is 
waived or compounded during the pendency of an appeal, such questions 
may be determined by the Appellate Court. 
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COMMENTS 

Scope and application : The provision of Section 338-E, Penal Code 1860 cannot hP 
availed of by the convicts of the offences of culpable homicide amounting to murder, etc the 
offences which stood substituted now. P L D 1991 Lah. 347. 

The High Court desired the Legislature to consider the advisability of laying down 
precisely, the circumstances of the cases in which despite ( ) waiver and receipt of 

compensation ( f~ ) Tazir punishment was to be inflicted and impression be dispelled that 
the provisions rerating to the offences of qatl and hurt, as enjoined in Qur'an and Sunnah, were 
introduced not as a mere pretence and show but the Islamic Penal Laws had been enforced 
and put into real practice P L D 1991 S C 202. 

Compounding of Qisas (Sulah) in Qatl-i-Amd : Despite the fact that the offence was 
committed before the commencement of the Criminal Law (Second Amendment) Ordinance, 
1990, offence committed in the case could be compounded as account of the provisions of 
Section 338-E read with Section 338-E, P.P.C. 

338-F. Interpretation : In the interpretation and application of the 
provisions of this Chapter, and in respect of matter ancillary or akin thereto, 
the Court shall be guided by the Injunctions of Islam as laid down in the Holy 
Qur’an and Sunnah. 

338-G. Rules : The Government may, in consultation with the Council of 
Islamic ideology, by notification in the official Gazette, make such rules as it 
may consider necessary for carrying out the purposes of this Chapter. 

338-H. Saving : Nothing in this Chapter, except Sections 309, 310 and 
338-E, shall apply to cases pending before any Court immediately before the 
commencement of the Criminal Law (Second Amendment) Ordinance, 1990 
(VII of 1990), or to the offences committed before such commencement. 

COMMENTS 

Scope and meaning : The High Court desired that the Legislature should make the 
offences subject-matter of Section 299 to 338, P.P.C. as existing before the enforcement of the 
Criminal Law (Second Amendment) Ordinance, 1990, compoundable on account of 
forgiveness ( Jr ) or ( ff ) as the case may be by adding a new section after 345, 
Cr.P.C. which should further provide : 

(a) that Sections 309, 310 and 323, P.P.C. (as amended by Ordinance, VII of 1990) shall 
mutatis mutandis apply; and 

( b) that the application for leave to compound the offence is to be submitted to the 
Court before which any appeal or revision against the conviction was pending and if 
no such proceedings were pending the application was to be submitted to the Trial 
Court which passed the order of conviction and sentence. 

Cases of grant of pardon in the case of death sentence contemplated by the newly- 
added proviso to Section 381, Cr.P.C. could also be included for reference and decision to the 
Trial Court which had awarded the death sentence. P L D 1990 S C 1172; P L D 1991 S C 202 
r ef.; P L D 1991 Lah. 347. 

Compounding of Qisas (Sulah) in Qatl-i-Amd : Despite the fact that the offence was 
committed before the commencement of the Criminal Law (Second Amendment) Ordinance, 
1990, offence committed in the case could be compounded on account of the provisions of 
Sections 338-E read with Section 338 -H, P.P.C. P L D 1991 S C 202. 
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[CHAPTER XVI-A] 

OF WRONGFUL RESTRAINT & 

WRONGFUL CONFINEMENT 

339. Wrongful restraint : Whoever voluntarily obstructs any person so 
as to prevent that person from proceeding in any direction in which that 
person has a right to proceed, is said wrongfully to restrain that person. 

Exception : The obstruction of a private way over land or water which a 
person in good faith believes himself to have a lawful right to obstruct, is not 
an offence within the meaning of this section. 

Illustration 

A obstructs a path along which Z has a right to pass. A not believing In good faith that 
he has a right to stop the path. Z is thereby prevented from passing. A wrongfully restrains Z. 

COMMENTS 

Wrongful restraint : According to Section 339, whoever voluntarily obstructs any 
person so as to prevent that person from proceeding in any direction in which that person has 
a right to proceed, is said wrongfully to restrain that person. 

The obstruction of a private way over land or water which a person in good faith 
believes himself to have a lawful right to obstruct, is not an offence. 

Wrongful restraint means the keeping of a man out of a place where he wishes to be 
and has a right to be Restraint’ implies abridgment of the liberty of a person against his will. 
Where he is deprived of his will-power by sleep or otherwise he cannot, while in that condition, 
he subjected to any restraint. 

Ingredients : The section requires two essentials 

1. Voluntary obstruction of a person. 

2. The obstruction must be such as to prevent that person from proceeding In any 
direction in which he has a right to proceed. 

Examples: 

(1) A obstructs a path along which Z has a right to pass. A not believing in good faith 
that he has a right to stop the path. Z is thereby prevented from passing. A 
wrongfully restraints Z. 

(2) A builds a wall across a path along which Z has a right to pass. Z is thus prevented 
from passing. A commits the offence of wrongful restraints. 

3) A places an obstruction on a road over which 8 had a right of passage for men and 
cattle, thereby preventing cattle from passing but leaving a portion of the way in such 
a condition as to be passable by human beings, A commits no offence. 

340. Wrongful confinement : Whoever wrongfully restrains any person 
in such a manner as to prevent that person from proceeding beyond certain 
circumscribing limits, is said "wrongfully to confine" that person. 

Illustrations 

(a) A causes Z to go within a walled space, and locks Z in. Z is thus prevented from 
proceeding in any direction beyond the circumscribing line of wall. A wrongfully confines Z. 


v 


1. Words "Chapter XVI-A" added by Criminal Law (Amendment) Act, 11 of 1997. 


346 
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(t)| A places men with firearms at the outlets of a building, and tells Z that they will fire at 
l ,f l attempts to leave the building. A wrongfully confines Z. 

COMMENTS 

In order to constitute wrongful confinement there must be a total restraint, not a partial 
one II o ne man merely obstructs the passage of another in a particular direction, whether by 
threat of personal violence or otherwise, leaving him at liberty to stay where he is or to go in 
any other direction if he pleases, he cannot be said thereby to imprison him. 

The retaining of a person in a particular place or the compelling of him to go in a 
particular direction by force of an exterior will overpowering or suppressing in any way his own 
voluntary action, is an imprisonment on the part of him who exercises that exterior will. 

Ingredients : The section requires two essentials: 

1 Wrongful restraint of a person. 

2 Such restraint must prevent that person from proceeding beyond certain 
circumscribing limits 

Whoever wrongfully restrains any person : Wrongful confinement, which is a form of 
wrongful resistant, is the keeping a man within limits out of which he wishes to go, and has a 
right to go P L D 1963 Lah. 357. 

There must be a total restraint, not a partial one If a person obstructs the passage of 
another in a particular direction, whether by threat of personal violence or otherwise, leaving 
him at liberty to stay where he is or to go in any other direction if he pleases, he cannot be said 
to have imprisoned him Imprisonment is a total restraint on the liberty of the person, for 
however short a time, and not a partial obstruction of his will, whatever inconvenience it may 
bring on him 

The time durinq which a person is kept in wrongful confinement is immaterial Detention 
through the exercise of moral force, without the use of physical force is sufficient to constitute 
this offence 

Duration of confinement : The time during which a person is kept in wrongful 
confinement *!s immaterialExcept with reference to the extent of punishment Wrongful 
confinement for" single home is punishable under this section confinement for larger 

provisions is carried by following section 

*• * „ . Th Q Hifforpnre between wrongful restraint and wrongful confinement is that 

Distinction : The diBerence Detwe « is obstrucled t0 move to a particular 

case °< wro "9 tul res ' r ™T _ a . So “wards any direction if he so pleases. In wrongful 
direction and he can move orgo 0 ' o ™ a directjo ’ whalsoever 

confinement, he cannot go or move to any u 

x t i restraint there is a partial restraint on the liberty of a subject while in 
In case of wrongfu ’ j tota | restraint and it is a kind of total imprisonment 

case or wrongful confinement mere 

r .u wiotim nf the offence is relevant and is a good defence to a criminal 
The consent of the victim ui 

change 

Punishment tor wrongful restraint : Whoever wrongfully restrains 
any oerson shall be punished with simple imprisonment for a term which may 
extend to one month, or with fine which may extend to five hundred rupees or 

with both. 

COMMENTS 

rected a wall on a public street and thereby restrained others from 

Where a person e convicted under this section with direction to remove the 

proceeding in either direction he was. 
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wall within one month and in default to pay fine of Rs. 10 daily till it was removed. It was held 
by"s come that no doubt an offence under this sec.,on^ad been made out and me 
order directing removal of the wall could be made under Section 522, Cr.P.C but the order 
duecting payment o. Rs. 10 for each day so long as the wall was not removed illegal. P L D 

1965 Pesh. 76. 

Punishment • "The offence of wrongful restraint, when it does not amount to wrongful 
confinement and when it is not accompanied with violence, or with the causing of bodily hurt, 
"alrSous offence, and we propose, therefore, to visit it with a light punishment. 

P L D 1959 Lah. 405. 

342. Punishment for wrongful confinement : Whoever wrongfully 
confines any person, shall be punished with imprisonment of either description 
for a term which may extend to one year, or with fine which may extend to one 
thousand rupees or with both. 

COMMENTS 

There is no provision of law under which a person can be detained by the police on the 
pretext of keeping him "Shamil-i-tafteesh". This is to all intents and purposes wrongful 
confinement and the police officers resorting to it commit an offence as defined in Section 342. 

P L D 1967 Kar. 649. 

But where a Railway constable found a person scaling a hedge and arrested him on 
suspicion of being concerned in a cognizable offence it was held that he did not commit the 
offence described in this section. 1969 S C M R 666. 

343. Wrongful confinement for three or more days : Whoever 
wrongfully confines any person for three days or more, shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

344. Wrongful confinement for ten or more days : Whoever 
wrongfully confines any person for ten days or more, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 

COMMENTS 

For this offence physical observation is necessary, i.e., that the person wrongfully 
confined would have physically prevented if he had tried to get out. P L D 1963 Lah. 357. 

Where the principal witness stated that she was not being illegally confined by her 
mother (accused). Continuance of criminal proceedings was held to be an abuse of the 
process of the Court. 1971 PCr. LJ 1322. 


345. Wrongful confinement of person for whose liberation, writ has 
been issued : Whoever keeps any person in wrongful confinement, knowing 
that a writ for the liberation of that person has been duly issued shall be 
punished with imprisonment of either description for a term which may extend 
to two years, in addition to any term of imprisonment to which he may be liable 
under any other section of this Chapter. 
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346. Wrongful confinement in secret : Whoever wrongfully confines 
any person in such manner as to indicate an intention that the Eonfi^ement of 
such person may not be known to any person interested in the person so 
confined, or to any public servant or that the place of such confinement mly 
not be known to' or ^covered by any such person of public servant as 
hereinbefore mentioned^ shall be punished with imprisonment of either 
description for a term which may extend to two years in addition to any other 
punishment to which he may be liable for such wrongful confinement. 

Wron 9 tul confinement to extort property or constrain to illegal 

act: Whoever wrongfully confines any person for the purpose of extorting 
from tne person confined, or from any person interested in the person 
confined, any property or valuable security or of constraining the person 
confined or any person interested in such person to do anything illegal or to 
give any information which may facilitate the commission of an offence, shall 
be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

Offences Against Property (Enforcement of Hudood) Ordinance, 1979 : Accused 
were convicted and sentenced on charge that they blocked the road and snatched vehicle 
belonging to complainant in which he, along with prosecution witness, was sitting. Accused 
could not prove ownership of snatched vehicle by any evidence. Accused first of all in their 
statements under Section 342, Cr.P.C. denied occurrence as alleged b'/ complainant in his 
complaint, but, later on, in statement under Section 340 (2), Cr.P.C. accused, taking a 
somersault, had admitted existence of occurrence though had twisted the story. Depositions 
of complainant and other witnesses, were inspiring confidence, though some discrepancies 
existed therein, but such discrepancies were neither material nor substantial to dislodge entire 
story of prosecution. Complainant had himself admitted that no other vehicle was robbed by 
accused. Circumstances in which vehicle was robbed by accused, had proved that accused 
were not habitual robbers or thieves. Court, in circumstances, maintained conviction of 
accused under Section 392, P.P.C. but reduced sentences awarded by Trial Court accordingly. 
1998 M LD 518 

348. Wrongful confinement to extort confession or compel 
restoration of property : Whoever wrongfully confines any person for the 
Purpose of extorting from the person confined or any person interested in the 
Person confined any confession or any information which may lead to the 
detection of an offence or misconduct, or for the purpose of constraining the 
Person confined or any person interested in the person confined to restore or 
t0 cause the restoration of any property or valuable security or to satisfy any 
claim or demand or to give information which may lead to the restoration of 
an y propertv or valuable security, shall be punished with imprisonment of 
either description for a term which may extend to three years and shall also be 
lla ble to fine. 

Of Criminal Force and Assault 

349 Force * A person is said to use force to another if he causes 
Motion chanoe of motion, or cessation of motion to that other or if he causes 
to any substance such motion, or change of motion or cessation of motion as 
^'ngs thafs^jbSance into contact with any part of that other's body, or with 
anything which ^hat other is wearing or carrying, or with anything so situated 


Scanned by CamScanner 



350 


Pakistan Penal Code, I860 


[S. 350] 


that such contact affects that other s sense of ,ee ^9 n P r °y'^®tion causes^that 
causing the motion, or change of motion, or cessation of motion causes that 

motion? change of motion, or cessation of motion in one of the three ways 
hereinafter described: 

First : By his own bodily power. 

Secondly : By disposing any substance in such a mannerjhat the motion 
or change or cessation of motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly: By inducing any animal to move, to change its motion, or to 
cease to move. 

350. Criminal force: Whoever intentionally uses force to any person, 
without that person’s consent, in order to the committing of i f n y 0 ” e ^ e ’ ° r 
intending by the use of such force to cause or knowing it to be likely that by 
the use of such force he will cause injury, fear or annoyance to the person to 
whom the force is used, is said to use criminal force to that other. 

Illustrations 

(a) Z is sitting in a moored boat on a river A unfastens the moorings, and thus 
intentionally causes the boat to drift down the stream Here A intentionally causes motion to 4 
and he does this by disposing substances in such a manner that the motion is produced 
without any other action on any person s part A has. therefore, intentionally used force to 4 
and if he has done so without Z’s consent, in order to the committing of any offence or 
intending or knowing it to be likely that this use of force will cause injury, for or annoyance to 
Z, A has used criminal force to Z. 

(b) Z is riding in a chariot. A lashes Z's horses, and thereby causes them to quicken their 
pace Here A has caused change of motion to Z by inducing the animals to change their 
motion A has. therefore used force to Z; and if A has done this without Z's consent, intending 
or knowing it to be likely that he may thereby injure, frighten or annoy Z. A has used criminal 

force to Z 

(c) Z is riding in a palanquin. -A. intending to rob Z. seizes the pole and stops the 
palanquin Here A has caused cessation of motion to Z. and he has done this by his own 
bodily power A has. therefore, used force to Z, and as A has acted thus intentionally withou 
Z’s consent in order to the commission of an offence A has used criminal force to Z 

(d) A intentionally pushes against Z in the street Here A has by his own bodily power 
moved his own person so as to bring it into contact with Z He has. therefore, intentional y 
used force to Z. and if he has done so without Z's consent, intending or knowing it to be likeiy 
that he may thereby injure, frighten or annoy Z. he has used criminal force to Z 

(e) A throws a stone intending or knowing it to be likely that the stone will be thus 
brought into contact with Z or with Z's clothes, or with something carried by Z. or that it win 
strike water and dash up the water against Z's clothes, or something carried by Z Here, it tne 
throwing of the stone produce the effect of causing any substance to come into contact with 4 
or Z's clothes A has used force to Z. and jf he did so without Z's consent, intending thereby to 
in|ure. frighten or annoy Z, he has used criminal force to Z 

(f) A intentionally pulls up a woman's veil Here A intentionally uses force to her, and if 
he does so without her consent intending or knowing it to be likely that he may thereby injure, 
frighten or annoy her. he has used criminal force to her 

(g) Z is bathing A pours into the bath water which he knows to be boiling. Here A 
intentionally by his own bodily power causes such motion in the boiling water as brings that 
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water ^ Ith ^’ °« With other water so seated that such contact must affect Z's 

sense of feeling A has. therefore, intentionally used force to Z. and if he has done this without 

■“> ™ h< -»> »■»» 

r« , s^»\rs5si xsssi. 

COMMENTS 

Scope . The preceding section has defined force'. This section says that force’ 
becomes criminal when it is used- y 

(1) without consent, and 

(2) in order to the committing of an offence, or when it is intentionally used to cause 
injury, fear, or annoyance to another to whom the force is used 

The term force as defined here applies to force used in connection with the human 

body 

Ingredients : The section requires the following essentials :» 

(1) The intentional use of force to any person. 

(2) Such force must have been used without that person's consent. 

(3) It must have been used- 

fa) in order to the committing of any offence, or 

(b) with the intention to cause, or knowing it to be likely that he will cause, injury, fear or 
annoyance to the person to whom it is used 

351. Assault: Whoever makes any gesture, or any preparation 
'"tending or knowing it to be likely that such gesture or preparation will cause 
a "y person present to apprehend that he who makes that gesture or 
Preparation it about to use of criminal force to that person, is said to commit 
an assault. 

Explanation : Mere words do not amount to an assault. But the words 
which a person uses may give to his gesture or preparation such a meaning 
es may make those gestures or preparations amount to an assault. 

Illustrations 

(a) A shakes his fist at Z. intending or knowing it to be likely that he may thereby cause Z 
believe that A is about to strike Z. A has committed an assault 

(b) A begins to unloose the muzzle of a forcing dog. intending, or knowing it to be likely 
lh at he may thereby cause Z to believe that he is about to cause the dog to attack Z. A has 
c °nirnitted an assault upon Z. 

(c) A takes up a stick, saying to Z, I will give you a beating " Here, though the words 
used by A could in no case amount to an assault, and though the mere gesture, accompanied 
by any other circumstances might not amount to an assault, the gesture explained by the 
w° r ds may amount to an assault. 

COMMENTS 

Scope • This section defines assault It does not mean causing hurt actually Mere 
gesture or preoaration with the infection that it is likely to cause any person to apprehend that 
>*• pefsonmakfng gesTure or preparation ,s about to use cnmrnal force agarnst h,m amounts 

,0 assault 
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Ingredients : The ingredients of this section are. 

(1) Making of any gesture or preparation by a person in the presence of another 

(2) Intention or knowledge of likelihood that such gesture or preparation will cause the 
person present to apprehend that the person making it is about to use criminal force to him 


352. Punishment for assault or criminal force otherwise than on 
grave provocation ; Whoever assaults or uses criminal force to any person 
otherwise than on grave and sudden provocation given by that person, shall 
be punished with imprisonment of either description for a tern which may 
extend to three months, or with fine which may extend to five hundred rupees, 
or with both. 

Explanation ; Grave and sudden provocation will not mitigate the 
punishment for the offence under this section, if the provocation is sought or 
voluntarily provoked by the offender as an excuse for the offence, or 

* if the provocation is given by anything done in obedience to the law, or 
by a public servant, in the lawful exercise of the powers such public servant, or 

if the provocation is given by anything done in the lawful exercise of the 
right of private defence. 

Whether the provocation was grave and sudden enough to mitigate the 
offence, is a question of fact. 

COMMENTS 

This section provides punishment for assault or use of criminal force when there are not 
aggravating circumstances. The forcible taking of a person’s thumb-impression amounts to an 
offence under this section. 

353. Assault or criminal force to deter public servant from discharge 
of his duty : Whoever assaults or uses criminal force to any person being a 
.public servant in the execution of his duty as such public servant, or with intent 
to prevent or deter that person from discharging his duty as such public 
servant, or in consequence of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

COMMENTS 


Scope : This section is similar to Sections 332 and 333 the onlv difference between the 
three sections being in the act constituting the offence. A public servant is often exposed to 
considerable risk in the discharge of his duties. 


Object : This section provides punishment for assaultino a nuhlir servant in the 
discharge of his duty. The public servant must be acting in the discharae^fa dutvTmposed by 
law on him in the particular case, and the section will not nrntort hirr,^ 6 ° 3 t L n p in good 
.a„h under colour^. his office An acf which is fhe 

servant cannot be said to be done by a public servant whiio ^t V ' h art in the 

discharge of h.s official duties An assault on a public J?"!? ° r pur P° rt, " g a duty 
imposed on him by law when he is assaulted falls under Section '352 * S ^ ^ lsc ^ ar ^ ^ 


Scanned by CamScanner 


Pakistan Penal Code, 1860 


353 


|S. 354] 


Bail. Petition for : That applicant was himself an injured person was not sufficient 
ground for grant of bail He was arrested on the spot. No counter ersio t of the inciden! had 
come from the mouth of the injured applicant. He was even unable to explain his presence at 
the place of occurrence along with arms. Application for bail dismissed K L R 1995 Shariat 
Cases 112. 


Jurisdiction of Special Court : Accused persons were alleged to have taken the law in 
their hands when challenged by police party about the violation of ban regarding pillion riding. 
Allegations against accused persons being not covered by definition of "terrorist act" as 
provided under S 6 of Anti-Terrorist Act. 1997, offence of accused person did not fall within 
Schedule to Anti-Terrorism Act, 1997 Member of police party who was injured having survived 
offences against accused persons fell under S. 324/353/34, P P C which offences were not 
mentioned in Schedule of Anti-Terrorism Act, 1997 so as to confer jurisdiction of Court 
constituted under Anti-Terrorism Act, 1997 Further allegation against accused persons was 
that they used rifle and pistol but even in F.l R it was not narrated whether the alleged 
weapons were automatic or semi-automatic. Offence against accused persons, thus, were not 
triable by Court under Suppression of Terrorist Activities {Special Courts) Act, 1975 and 
offences against accused persons under Ss. 353 & 186, PPC were also not scheduled 
offences under that Act Court constituted under Suppression of Terrorist Activities (Special 
Courts) Act. 1975, thus, also had no jurisdiction to hear case in view of S. 4 of Suppression of 
Terrorist Activities (Special Courts) Act, 1975 Court before whom challan of case against 
accused persons had to be submitted by S H O was the Court of Area Magistrate and none 
else and bail application filed by accused persons, was to be first disposed of by Area 
Magistrate and not by Special Court. P L D 1998 Lah. 318 

Appeal against acquittal : Section 247. Cr P C being in Chap XX of the Code dealing 
with the trial of cases by Magistrates could not be imported in Chap XXII-A, Cr P C. which 
dealt with trials before High Courts and Sessions Courts Session^ Court after having 
dismissed the application of accused under S 265 K. Cr.P C had no justification to let them off 
under S 247, Cr P C by dismissing the complaint which had been registered after due 
process of law Offence under S 389. P P C being not bailable, complaint in view of the 
second proviso to S 247. Cr P C could not be dismissed oh account of the absence of the 
complainant even if the matter would have been pending on the file of a Magistrate. Since 
provisions of S. 247, Cr P C could not be invoked in Sessions trial, Impugned order of Trial 
Court dismissing the complaint and acquitting the accused was set aside being illegal and the 
case was remanded for further proceedings according to law from the stage when the said 
order was passed 1998 PCr.LJ 1909. 

354. Assault or criminal force to woman with intent to outrage her 
modesty : Whoever assaults or uses criminal force to any woman, intending 
to outrage or knowing it to be likely that he will thereby outrage her modesty, 
shall be punished with imprisonment of either description for a term which may 
extend to two years or with fine, or with both. 

COMMENTS 


Scope • This section punishes assault or criminal force to a woman with intention to 
°utr a ge her modesty It does not include rape. The offence under mis section is of less gravity 
*han rape 


Outraae the modesty o» a woman" : What may amount to an outrage to the modesty 

a woman has not been defined Therefore, the word outrage is to be understood in its 

r, . outraae to the modesty of a woman will differ according to the 

d ..ary dictionary meaning Ou rag be|ongs „ wou|d be an ^ oulrage 

no, be considered as anything hy another woman To 
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place a hand on the shoulder of a Muslim or Hindu woman by a man may be considered by 
her as an outrage to her modesty, but it would not be minded by a European woman. 

Where the prosecutrix aged about 14 years was lying on a cot inside her house under 
the warrandah She had bolted the door of the house from inside and was all along The 
appellant alongwith co-accused first scaled over the wall and then jumped into the courtyard 
The appellant went near the cot of the complainant while co-accused kept standing on the 
wall The appellant caught hold of the complainant from her hair and had a bite on her cheek 
He then removed her Shalwar and also put off his Shalwar She raised hue and cry which 
attracted other people who captured the appellant on the spot while his co-accused 
succeeded in running away All the elements of substantive crime were proved because the 
attempt is the last but one stage and is the last ingredient or the offence which if successful 
would fructify into consummation In the case of rape this stage must necessarily be the stage 
of penetration and nothing short of attempt at that ingredient It was held that the removal of 
first her Shalwar and then his own Shalwar by the appellant clearly constituted acts of 
preparation Before the appellant could assault the girl for a successful cohabitation with her, 
the witnesses were attracted by the alarm raised by the prosecutrix The stage at attempt was 
never reached The finding of lower Court of attempt at commission of Zina-bil-Jabar was 
incorrect the appellant was held guilty of the offence of outraging the modesty of the 
prosecutrix under Section 345, P.P C and was convicted 1982 P S C 933. Where the 
appellant was alleged that he slapped the complainant, tried to push her away and pulled her 
Burqa which was got torn from the front side. The pulling and tearing of Burqa of a Pardah- 
observing Muslim Lady was held as amounting to outraging the modesty of a woman within 
the contemplation of Section 354, P P C. 1982 P S C 698. Where the accused was sentenced 
under Section 354, P P C. requiring the sentences to run consecutively, it was held that. 
sentences being excessive, it would meet the ends of justice if the sentences run concurrently 
1980 P Cr. L J 381. 

The Trial and conviction for offence of criminal force to woman was held within the 
jurisdiction of Court of Session. The Federal Shariat Court was competent to hear and dispose 
of appeal notwithstanding fact that convict had filed appeal in the High Court and not in the 
Federal Shariat Court 1984 S C M R 167. 

Sentence : Federal Shariat Court reduced sentence of convict to already undergone 
Petition for enhancement of sentence refused on ground that convict had already suffered 
sentence of imprisonment for four months. Sentence held adequate. 1995 Law Notes 1012 

Quashing of F.I.R. : Quashing of the case registered against the accused was sought 
on pure factual grounds. Adjudication of such a controversy was not permissible in 
extraordinary Constitutional jurisdiction without any evidence on record. High Court's function 
was not to oversee the correctness or otherwise of the police investigation and the accused 
were to face the process of law by appearing before the Trial Court and defending themselves. 
Substituted remedy of Art 199 of the Constitution could not be extended to accused in the 
absence of any legal or jurisdictional objection. Constitutional petition was dismissed in 
circumstances 1995 M L D 1455. 

Sentence, reduction in : Accused had already suffered almost three months of 
substantive imprisonment in addition to the agony of trial and punishment for the last more 
than three years Accused was a young lad and was neither a previous convict nor a hardened 
criminal Sentence of one year's R.l awarded to accused was reduced to the period already 
undergone by him in circumstances. 1998 M L D 1706 

Leave to appeal : Qomplalnant (victim) was a mother of three daughters Neither the 
complainant, nor her husband or even her father, on whose testimony conviction of accused 
was based would have liked to fabricate a totally false story to implicate the accused as the 
same would have repercussion no* only on their family honour but would also have left a bad 
scar on the future of daughters of the complainant. Use of criminal force and assault on the 
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victim was . a r p P a I® n ' pp d r ev J, d ®" ce rec ° rd Pad fully established the ingredients of the 
nffence under S 354. P.P.C. No case for interference was thus made nnt Potiti^T. 0T the 
appeal was even barred by 57 days and no applicationseeking 

Deen filed, the same was liable to be dismissed on the point of limitation Leave to aDDeal hv 
Supreme Court was consequently refused. 1998 S C M R 1146 appeal by 

. 0r Use of l criminal force to woman and stripping her 

°\ her 1 c otjies -Whoever assauks or uses criminal force to any woman and 

stri ^i S K he nM^hoH? th fh S ^ and L in that condltior i, exposes her to the public view, 

. shal be pu s ed with death or with imprisonment for life, and shall also be 
liable to tme.j 

355. Assault or criminal force with intent to dishonour person, 

otherwise an on grave provocation : Whoever assaults or uses criminal 
force to any person, intending thereby to dishonour that person, otherwise 
than on grave and sudden provocation given by that person, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

356. Assault or criminal force in attempt to commit theft of property 

carried by a person : Whoever assaults or uses criminal force to any person 
in attempting to commit theft on any property which that person is then 
wearing or carrying shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

357. Assault or criminal force in attempting wrongfully to confine 

person : Whoever assaults or uses criminal force to any person, in attempting 
wrongfully to confine that person, shall be punished with' imprisonment of 
either description for a term which may extend to one year or with fine which 
may extend to one thousand rupees, or with both. 

358. Assault or criminal force on grave provocation : Whoever 
assaults or uses criminal force to any person on grave and sudden 
provocation given by that person, shall be punished with simple imprisonment 
tor a term which may extend to one month or with fine which may extend to 
two hundred rupees, or with both. 

Explanation: The last section is subject to the same explanation as 
Section 352. 

Of Kidnapping, Abduction, Slavery and Forced Labour 

359. Kidnapping: Kidnapping is of two kinds : Kidnapping from Pakistan 
ar >d kidnapping from lawful guardianship. 

COMMENTS 

Kidnapping : The literal meaning of 'kidnapping' is child-stealing. The offence of 
Snapping out of Pakistan may be committed in respect of minors as well as grown up 
Arsons but the kidnapping must be, without the consent of the person kidnapped. The 
off ence of kidnapping out of lawful guardianship can only be committed with respect, to 
m,n ors and persons of unsound mind, but the kidnapping must be without the consent of the 
Sardian, consent of the minor being immaterial. 


1 Sec 354-A ins. by the Criminal Law (Admd.) Ordinance, XXIV of 1984 
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360 Kidnapping from Pakistan, etc. : Whoever conveys any person 
bevond the limits of Pakistan without the consent of that person, or o some 
person legally authorised to consent on behalf of that person is said to kidnap 

that person from Pakistan. 

COMMENTS 

Object • The offence of kidnapping is sometimes committed by me^ns of assault, and is 
sometimes attended with restraint: but this is not always the case For instance a labourer who 
has been induced to embark on board a ship by false assurances that he shall be taken to a 
country where he shall have good wages, but whom the captain of the ship intends to sell for a 
slave has not as yet been either assaulted or restrained although he is kidnapped. 

Ingredients : This section requires two essentials 

(1) Conveying of any person beyond the limits of Pakistan. 

(2) Such conveying must be without the consent of that person or of some person, 
legally authorized to consent on behalf of that person. 

361. Kidnapping from lawful guardianship : Whoever takes or entices 
any minor under fourteen years of age if a male, or under sixteen ysars of sge 
if a female or any person of unsound mind, out of the keeping of the lawful 
quardian of such minor or person of unsound mind, without the consent of 
such guardian, said to kidnap such minor or person from lawful guardianship. 

Explanation: The words "lawful guardian" in this section include any 
person lawfully entrusted with the care or custody of such minor or other 

person. 

Exception • This section does not extend to the act of any person who in 
qood faith believes himself to be the father of an illegitimate child or who in 
good faith believes himself to be entitled to the lawful custody of such child, 
unless such act is committed for an immoral or unlawful purpose. 

COMMENTS 

Object : The object of this section is at least as much to protect children of tender age 
from being abducted or seduced for improper purposes, as for the protection of the rights of 
parents and guardians having the lawful charge or custody of minors or insane persons. 

Scope : Kidnapping is an offence irrespective of any intent with which it is committed. It 
may be committed without assault or wrongful restraint or confinement. A child, for example, 
who is decoyed from its guardian, who soon forgets its home, and who consents to remain 
with the kidnapper, cannot be said to have been assaulted or restrained. This offence may be 
committed in respect of either a minor or a person of unsound mind. To kidnap a grown up 
person, therefore, is not this offence. 

Ingredients : The section has four essentials 

(1) Taking or enticing away of minor or a person of unsound mind. 

(2) Such minor must be under 14 years of age, if a male, or under 16 years of age, if 3 
female. 

(3) The taking or enticing must be out of the keeping of the lawful guardian of sue 
minor or person of unsound mind. 

(4) Such taking or enticing must be without the consent of such guardian. 
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Takes or entices any minor : The taking need not be by force, actual or constructive, 
jnd it'S immaterial whether the girl consents or not There must be a taking of the child out of 
tne possession of the parent The word take means to cause to go. to escort or to get into 
possession Enticing use of force or fraud is not necessary to constitute the offence Mental 
attitude of minor is immaterial Act of taking must be with intention to remove minor from and 
without consent of guardian P L D 1963 Kar. 873. 

Word keeping in Section 361 is wider in import than "possession". Mere leaving of 
parent s house by minor does not.terminate lawful keeping of guardian P L D 1963 Kar. 873. 

Takes or entices —Meaning : Taking under this section does not mean mere physical 
taking of minor from guardianship but also includes constructive taking from constructive 
possession of guardian P L D 1963 Kar. 130. 

Constructive taking such as meeting at an appointed place outside would constitute 
constructive taking from the constructive possession of the guardian P L D 1963 Kar. 130. 

When taking complete : The act of taking is not a continuous act When once the boy 
or girl has been actually taken out on the keeping the act is completed If continuous, it would 
be difficult to say when the continuous taking ceased it could only be when the boy or girl was 
actually restored to the keeping of the guardian But this would constitute not the act of taking' 
but an act of determining 

The offence is completed as soon as the minor is actually taken out of the custody of his 
or her guardian There can be no abetment of this offence in such a case on the hypothesis 
that the offence is a continuing one But if there is a conspiracy before the kidnapping takes 
place a conviction for abetment of kidnapping can be sustained 

Without the consent of such guardian : The taking or enticing of the minor out of the 
keeping of the lawful guardian must be without the guardian s consent The consent of the 
minor is immaterial If a man by false and fraudulent representations induce the parents of a 
girl to allow him to take her away, such taking will amount to kidnapping, consent given by the 
guardian after the commission of the offence would not cure it 

Determination of age : In determination of age by medical examination including X-Ray 
lamination marqm of error is to be allowed Medical certificate indicating that kidnapped girl 
was between 15 and 16 years of age and not excluding likelihood that she was 16 years of age 
at relevant time fact of kidnapped girl's age being below 16 years was not established The 
accused couTd noT be convicted under para (1) of Martial Law Regulation 1977 (C M L A s) 
No 34 in circumstances of case P L D 1979 Kar. 804. 

Cn«tnHv of nirl • If a Qirl involved in a doubtful marriage is allowed to go with alleged 
hhQh^ marriane is held to be invalid then serious complications are likely to 

band and ul ! ma ' e "f^aded through safer course of entrusting custody to father 
^cuTdt"n .ha. custody should no, be handed over to somebody else P L J 1979 
L ah. 621; P L D 1980 Lab- 7- 

.... .L, thor was alleged to have kidnapped his own son it was held that mother 

be.nn W ' ier ® the anH r overed by exception to this section is not liable for the kidnapping 
being natural guardian and C ° held , ha t she could not be liable for the offence of abetment or a 

nan ,° Wn 1°" U = mnns or transaction ,983 P Cr. L J 629. Where father kidnapped his son 
Irnm in sach p [ oce 9 h|D 0 f the mother, it was fie/d that the accused in order to gain 
bom the lawful g'' a t d ' a " sh £ i? ect , on 36,. P P C must show that he acted w„h due care and 

, r '°r. un . ae ' e * c . ’ k , he boy from the lawful guardianship o, the mother was held to be 
no/ahve oMhe'provisions^f Section 36,. because he could no, prove due care and caution 

19 81 P Cr. L J 550. x u 4 4U 

- . i indor Islamic Law if the rather takes away a son under seven years, or a 

dauqhte^under" p'ubedy^ if Sunni, or under seven years, if Shiah, or an illegitimate child from 
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the custody of the mother. he , can ,^ 0 “todaughtef 

srjfir 

Even a divorced wife is entitled to the custody of her chile rtn 
and other relations standing within prohibited degrees 

Where the father believing in good faith to be entitled to lawful as goodi took-away the 
child not tor immoral or unlawful purposes and the possibility was that he did so to coe c s 
life to return to him it was held that the convas covered by the exceptior o Section 3 

P Cr. L J 982. 

362. Abduction : Whoever by force compels, or by any deceitful means 
induces, any person to go from any place, is said to abduct that person. 

COMMENTS 

Scope • This section merely gives a definition of the word abduction which occurs in 
some ofTe'penal provisions which follow Under the Code, kidnappingI from lawful 
ouardianshin is a substantive offence but abduction is an auxiliary act, not punishab e by 
rtself but made criminal only when it is done or other ol the intents specified ln ,he ,ollo " in9 
Sections. A I R 1934 Lah. 327, m . 364. 365 and 366 (1950) 51 Cr. L J 408- 

Ingredients : The section requires two essentials 

1 Forcible compulsion or inducement by deceitful means 

2 The object of such compulsion or inducement must be the going of a person from 
any place 

Continuing offence : The offence of abduction is a continuing offence, and a girl is 
being abducted not only when she is first taken from any public place but also when she is 
removed from one place to another 

Difference between abduction and kidnapping : Following is the difference between 
abduction and kidnapping - 

(1) In kidnapping*, the minor is simply taken away The means used may be innocent In 
'abduction' force, compulsion, or deceitful means are used 

(2) In kidnapping consent of the person taken or enticed is immaterial; in abduction, 
consent of the person removed, if freely and voluntarily given, condones abduction 

(3) Kidnapping' is committed only in respect of a minor under fourteen years of age if a 
male. 




lauuii ivj / ■ 1 — * . 

male, and under sixteen years if a female or a person of unsound mind; abduction 
in respect of a person of any age 


In kidnapping*, the person kidnapped is removed out of a lawful guardianship A 
child without a guardian cannot be kidnapped Abduction' has reference exclusively 
to the person abducted 

In kidnapping, the intent of the offender is a wholly irrelevant consideration in 
abduction, it Is the all important factor 

Kidnapping from guardianship is a substantive offence under the Code but 
abduction is an auxiliary act, not punishable by itself, but made criminal only when it 
is done with one or other of the specified intents 

Where the High Court was considering bail application under Section 498 of the 
Criminal Procedure Code and it refused to confirm the bail granted earlier it was held by the 
Supreme Court that it was not possible for the High Court to declare at bail stage that the 
complaint made against the petitioner was completely false and without foundation and no 


(4) 


(5) 


( 6 ) 
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mcident having taken place. The High Court was held to be right in saying that law should take 
its normal course and no justification existed for allowing pre-arrest bail to the petitioner. 1982 
S C M R 384. 

363. Punishment tor kidnapping : Whoever kidnaps any person from 
Pakistan or from lawful guardianship, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also 
be liable to fine. 


COMMENTS 


. 


Object : This section specifies the punishment for the offences defined in Sections 360 
and 361. To support a conviction of kidnapping from lawful guardianship under this section, 
the facts must come within the ambit of Section 361, /. e., the person against whom the offence 
is committed must be under the age of sixteen, if a male, under the age of eighteen, if a female. 
This section must be read with Section 361, and the offence of kidnapping from lawful 
guardianship penalised by this section is the offence which is defined by Section 361. 

Girl after abduction marrying accused, the contention that girl was sui juris, having 
contracted marriage she be allowed to go with her alleged husband. Whether custody be 
handed over to husband or father. It was held that to avoid all possible complications, safer 
course is to hand over custody to father in circumstances. Such custody, however, a subject 
to declaration of custody by a Court of competent jurisdiction. P L D 1980 Lah. 7. 

In ascertaining the age of girl, ossification test is the proper method. Where there was 
an allegation of bias in the civil surgeon examining the girl, and his report did not indicate if the 
girl was examined by a Radiologist, the case was remanded to the Magistrate for applying his 
mind properly to the petition for re-examination of the girl. P L D 1964 Dacca 228. Where 
reasons in support of the medical, testimony on the question of age> were wanting, conviction 
based on such testimony was held not sustainable. P L D 1963 Kar. 684. 

It is well established that medical evidence alone, even if it is based on ossification test, 
IS not a sure aukte for determining the age of a person, as different charts have been prepared 
•or sich tes, andturther.hL process of ossification is depe^e^ on,.numberof factors such 
-as climate, heredity, eating habits and even environment. 1975 P Cr. L J 453, P L J 1975 Cr.C 

(Kar.) 511 - ♦ 

C » r'kaiiannoH to ■ Contradiction between the statements of witnesses. It 

a D np a r Se . n K e ." C ®;h C ^tahna the* arguments of the learned Counsel for the defence the 
Ppea rs that without hea 9 ^ b Trja l Court had pre-determined the case of the 

n:« a A n p 0 pe n a' acce U p"ed Ue s h e a n.ence ¥ set aside K L R 1995 Crimina, Case 283; 1996 

M L D 635. 

.. ainne even if based on ossification test, was not a sure guide for 

Medical evidence alone even 

determining age of a person. 1984 P Cr. 

c . , . , or riian of minor and deemed in law to be in constructive custody of 

m.n F T at . her ' was eg ? ffihv father not being for immoral or unlawful purpose, no offence 
^rnor Taking away of child by father n him , 984 PCrU 1988 

Un der Section 363, P.P.C., was maae oui ay 

_ . . Pniirp had been persistently reporting right from initiation of the 

nrnn ^ e 9 ,str ation of cas _ ence regarding the alleged abduction of petitioner's son had 

tako ee 1' ngS j 1 1° i SUC rtinnpr had no evidence to support his contention. Demand of the 
-n place and that petitio such, was mala fide and meant to harass his divorced 

witp IOn !Tu 0r re 9 istrat, ° n ° • fj j ec | a suit for maintenance and obtained a decree against 

him w nd u h ^ r relatlves ? nh |i nP d to order registration of a case in every case. Petitioner, if so 
^vised 9 had°an SnaTe remedy of filing a complaint. Constitutional petition was dismissed in 
Ur cumstances 1998 P Cr. L J 1521. 
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Custody o. minor-Hizanat: Examination 

Criminal Procedure Code.^ particularly chj|d be | ow the age 0 f seven yeafs ' 

Personal Law are entitled to the custody o. the 

minor P L D 1997 SC 852. 

~ -f c i □ . Ami<;pri had alleaedlv kidnapped the six years old son of the 

Quashing of F.I.R. . Acc . Accused was father of the minor and his 

complainant when he was returning from school. Accuseo frnmnlainant) till thp 

natural guardian Iqrarnama that the child was to remain with h'S mother !?! 

age of 7 years and that the mother was to loose the right of child s cu ^ t0 ^ f t C0 ac ^ 
second marriage was neither proved to be a forged or fabrica e ’ rfoHarJt 

proceedings had ever been initiated by the complainant mother for getting' t ^ e * L and th^t 

as void or invalid. Assertions that the complainant had contracted a secon 9 

the child was almost 8 years old could not be refuted Mother in case of any grievance could 
move the Guardian Judge for the custody of the child. Continuation of proceedings on the 
basis of the F.I.R could amount to unnecessary harassment as no Court could convict the 
accused on the charge levelled against him. Constitutional petition was consequently allowed 
and the F I R. was quashed accordingly. 1995 PCr. LJ 936. 

Constitutional petition : Registration of case. Police had been persistently reporting 
right from initiation of the proceedings that no such occurrence regarding the alleged 
abduction of petitioner's son had taken place and that petitioner had no evidence to support 
his contention. Demand of the petitioner for registration of a case, as such, was mala fide and 
meant to harass his divorced wife and her relatives for having filed a suit for maintenance and 
obtained a decree against him. High Court was not obliged to order registration of a case in 
every case Petitioner, if so advised, had an alternate remedy of filing a complaint. 
Constitutional petition was dismissed in circumstances. 1998 PCr.LJ 1521. 

364. Kidnapping or abducting in order to murder : Whoever kidnaps 
or abducts any person in order that such person may be murdered or may be 
so disposed of as to be put in danger of being murdered, shall be punished 
with imprisonment for life or rigorous imprisonment for a term which may 
extend to ten years and shall also be liable to fine. 


♦XV 


Illustrations 


(a) A kidnaps Z from Pakistan, intending or knowing it to be likely that Z may be 
sacrificed to an idol. A has committed the offence defined in this section. 

(b) A forcibly carries or entices B away from his home in order that B may be murdered. 
A has committed the offence defined in this section. 

COMMENTS 

Scope : This section provides for the case of a kidnapper whose object is that the 
person kidnapped may be murdered or may be so disposed of as to be put in danger of being 
murdered The section is not applicable where the object of the kidnapper is to hold the 
kidnapped person to ransom. In such a case the kidnapper can be convicted properly either 
under Section 363 or Section 365 of the Code. 

The accused deceitfully took away the deceased from his home in the presence of two 
prosecution witnesses who had no previous enmity with the accused and were persons of 
independent opinion. A few days later the corpse of the deceased was found lying in a 
deserted place By evidence it was proved that the letters purported to have been written by 
the deceased to his family members that these were actually written by the accused giving 
impressions that the deceased was still alive were forged. The witnesses appearing for 
prosecution were proved to be independent and having no enmity with the accused. The 
offence of abduction intending for murdering was proved beyond any shadow of doubt. In the 
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circumstances the conviction and sentence were maintained 1981 PCr. LJ 1138. The 
jilegations against the accused were that he displayed highhandedness for abducting the 
prosecutrix and even repeated such obnoxious behaviour after her restoration to the parents 
The plea on behalf of the accused was raised that the prosecutrix being 14’4 years of age was 
capable of contracting her marriage with the accused she having attained puberty and as 
such the accused committed no offence The contention was repelled it being without any 
force and in view of the gravity of the offence committed by the accused Bail already granted 
in the circumstances was cancelled 1981 P Cr. L J 984. Where the accused an aged person 
Aas convicted for offences under Sections 307 and 364 P P C and was confined in jail as 
undertrial prisoner for about 2 years and 2 months before conviction The period of detention 
of accused before conviction was allowed to be counted as sentence having been undergone 
by him 1981 P Cr. L J 954. 

Framing charge under S. 364 : Kidnapping and abduction in order to murder are 
essential elements to frame charge under Section 364 P P C 1996 PCr.L J 478 (a). 

Compounding of offence : Legal heirs of the deceased naa.'ly tier husband and two 
ions all adult had forgiven the accused in the name of God in o.dr-, to .mprove their future 
relations and pass life in c. cordial manner and had no objection io the acquittal of accused 
Parties were allowed to compromise Convictions and sentences t corded against the 
accused were consequently, set aside and they were directed to be released forthwith. 1998 
MLD 201. 

Petition for habeas corpus : Admittedly when the accused 'respondent was brought in 
the Court he was under detention in charge under Section 364/302 P P C Held that It was 
therefore rightly argued by the learned counsel for the petitioner that in such an eventuality the 
habeas corpus petition became infructuous and the accused/respondent No 1 be directed to 
approach the competent Court of law for his release on bail if he so wished However, his 
Please on bail in the heinous crime was not legally justified Learned counsel for the State 
supported the application for cancellation of bail order Held that The bail already granted by 
the High Court to the accused/respondent cancelled One of the arguments of the State 
Counsel was that the accused should have not been released on ba.l unless the prosecution 
had boon given show - cause notice why he should not be released o i ba'l under proviso to 
^ub section (1) of Section 497 Cr P C 1997 PSC (Crl.) 1068. 

Appeal against acquittal : Relations between the parties were highly strained and 
inimical Complainant's version on the face of it appeared to he absurd ana improbable. 
A ccordmq to medical evidence injuries suffered by the injured witness c iuld be caused by a 
'all on hard and rough ground and could also be self suffered ar.d .aid statement of the 
Medical Expert had not been challenged which was fatal to the complainant's case Acquittal 
of accused was based on proper appreciation of evidence which ..as neither contrary to facts 
nor perverse Appeal against acquittal of accused was dismissed accord, gly P L D 1995 Kar. 
593 (a). 

364-A. Kidnapping or abducting a person under the ’[age of 
fourteen] i Whoever kidnaps or abducts any person under the ’[age of 
fourteen] in order that such person may be murdered or subjected to grievous 
hurt, or slavery, or to the lust of any person or may be so disposed of as to be 
Pot m danqer of being murdered or subjected to grievous hurt, or slavery, or 
to the lust of any person shall be punished with death or with imprisonment for 
'•fe or with rigorous imprisonment for a term which may extend to fourteen 
ysars and shall not be less than seven years. 


1 Subs for age of ten' by the Criminal Law (Arndt) Act, III of 1990 
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COMMENTS 


Scope : This section deals with another offence of kidnapping or abduction of 
aggravated nature and has provided severe punishment. It states that if any person either 
kidnaps or abducts any person whose age is less than ten years with the intention of 
committing murder or for subjecting to grievous hurt or slavery or to be used for satisfaction of 
the lust of any person or in order that the person kidnapped or abducted may be so disposed 
of as to be put in danger of being murdered or subjected to grievous hurt, or slavery or to the 
lust of any person, he shall be punished with death or with life imprisonment or with fourteen 
years rigorous imprisonment provided that if the accused is sentenced to less than life 
imprisonment the sentence shall not be less than seven years Two minor girls aged 4 and 3 
years were seduced by the accused and afterwards tried to run away with them but none of 
the elements with regard to intention mentioned in Section 364-A was made out by evidence 
on record Conviction under Section 364-A was altered to one under Section 363, P.P.C. P L D 
1972 Lah. 374. 

Minor girl-Kidnapping of: Offence alleged against appellant entailed capital 
punishment Evidence is scanting and contradictory and was not sufficient to warrant 
conviction Held Prosecution has failed to prove its case beyond reasonable doubt. Benefit of 
doubt extended P L J 1995 Cr.C. (Lah.) 156 (ii). 

Offence of Zina-bil-Jabr : Victim who was a baby-girl aged about nine years, had given 
direct straightforward and natural evidence against accused Victim was questioned by Trial 
Court before recording her evidence and from replies given by her Trial Court was satisfied 
that she was intelligent enough to depose in the Court Victim in her evidence had supported 
prosecution in all material particulars directly implicating accused with act of kidnapping her 
from her house on the night of incident No inherent defect or lacuna could be found in the 
evidence of victim and no strong reason was available to suspect the truth of her version 
Testimony of victim was materially corroborated by strong circumstantial evidence to her 
father who was awakened from sleep when accused person after the offence, dropped her 
back to her house Since accused was known to the victim and first informer, he was 
specifically named in F I R Accused was not falsely implicated in the case. Delay in lodging 
FIR if any. was neither fatal to prosecution case nor prejudicial to accused especially when 
such delay was satisfactorily explained by first informer Evidence of victim was satisfactory 
and adequate enough to conclude that she was forcibly taken to hillock, compelled to strip off 
her Shalwar and subjected to Zaina-bil-Jabr Such circumstance was further borne out by 
detection of human blood on clothes of victim, severe pain in her body and report to her father 
at odd hours of night after she was dropped by accused at her house Victim or her father had 
no reason or motive to grind an axe against accused or to involve him wrongly after screening 
real offender Special Court had also referred to admission of offence by accused and 
expression of remorse in cross-examination to victim while recording her statement under 
Section 164. Cr P C before Judicial Magistrate Guilt of accused having fully been proved on 
basis of satisfactory and reliable evidence, accused was rightly convicted and sentenced by 
Trial Court 1998 P Cr. L J 1429. 


365. Kidnapping or abducting with intent secretly and wrongfully to 
confine person : Whoever kidnaps or abducts any person with intent to 
cause that person to be secretly and wrongfully confined, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENTS 


Scope : This section lays down the same penalty as Section 363 but it punishes 
abduction not mentioned in that section. It requires an intention to confine a Derson secretly 
and wrongfully Kidnapping and confining in broad daylight without any secrecy amounts to an 
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offence under Section 342. Essence of offence unrlpr thic • .., 

where the accused cannot be convicted under Section >s kidnapping. Therefore, 

^ ctlon , bect,on 363 she cannot be convicted under this 

Husband who takes away his wife hv fnmo o n n ^ . 

liable to conviction under Section 365 MLR 1995 SC 528 (b) = fSilpSfmBsi W0U,d ** 

me amised*^'unchaste Won f, P,0C “ ded * ***"»> 

^mfoTs 0,he r' iCe [ ’ ad aPP " ed '° r remand'of aJcufedin 

Magistrate should have allowed the Pollceat least a wee^ thfinvestigation 

which was reasonable time keeping in view the proviso to S 173 (1). Cr.P C and it was not the 
s age to embark upon the merits and demerits either of the prosecution case or of the defence 
plea Magistrate in doing so had not only foreclosed the remedy of the complainant by way of 

Sn'ri thJ rnmS S ° , cl ° sed u the sco P e ,or the police to move for further investigation 

and the comp ainant had been left without any remedy Impugned order passed by Magistrate 

was patently illegal, without jurisdiction, perverse and amounted to killing the prosecution on 
extraneous and artificial considerations on the very day the F I R was registered and the same 

was consequently set aside with the direction to police to proceed in accordance with law 

P L D 1998 Lah. 517 

[365-A. Kidnapping or abducting for extorting property, valuable 
security, etc. : Whoever kidnaps or abducts any person for the purpose of 
extorting from the person kidnapped or abducted, or from any person 
interested in the person kidnapped or abducted, any property, whether 
movable or immovable, or valuable security, or to compel any person to 
comply with any other demand, whether in cash or otherwise, for obtaining 
release of the person kidnapped or abducted, shall be punished with 2 [death 
or] imprisonment for life and shall also be liable to forfeiture of property.] 

COMMENTS 

Abscondence : Abscondence, no doubt, can be treated as a supporting circumstance 
to other evidence which in itself is strong enough to sustain conviction for the crime charged, 
but such conduct by itself has never the effect of remedying the defects in the other evidence 
!ed by the prosecution to show accused's participation in the crime P L D 1995 Lah. 229 (e). 

Accused had neither participated in the abduction of the abductee, nor demanded any 
ransom from him Accused, however, was found to have wrongfully concealed the abductee 
knowing that he had been abducted Accused was consequently convicted under Section 365 
p PC and his sentence of imprisonment for life was reduced to 7 years' R.l. with fine 
accordingly P L D 1995 Kar. 534. 

Court while dealing with a case under criminal law was obliged to take into 
consideration all matters placed before it before arriving at the conclusion whether a fact stood 
proved or not Proof of a fact would depend not only upon the accuracy of the statement but 
also upon the probability of such fact having existed. P L D 1995 Kar. 315. 

Court has to put defence evidence in juxtaposition with the prosecution evidence and 
then to assess as to which of the two is worthy of reliance. 1995 P Cr. L J 1430. 


1 S 365-A added by the Criminal Law (Amendment) Act, III of 1990. 

2 Words added by the Criminal Law (Amendment) Act. II of 1991 
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Neither any proper identification parade had been held in the case, nor any identification 
as alleged had been made by the witnesses Identification made by the abductee in Court was 
also doubtful because of his short-sightedness and the accused having been previously shown 
to him by the police Neither the abductee nor the ransom money had been recovered from 
the accused Accused were acguitted in circumstances. 1995 P Cr. L J 1394. 

A perusal of Section 365-A shows that person who has abducted, would be liable to 
such charge It does not provide for punishment for attempting commission of said offence. 
Section 511 P P C deals with attempts but it has not been included in Schedule attached to 
Suppression of Terrorist Activities (Special Courts) Act Held Very trial held by Special Court 
stands vitiated as Special Court had no jurisdiction to try said case. P L J 1995 Cr.C. 481 (ii); 
1996 M L D 202. 

Identification parade : Contentions were that after the rejection of the evidence 
regarding the identification parade reliance by Trial Court on the identification of accused 
before it had no value and that after exclusion from consideration identification of accused 
before Tri^l Court, no other evidence was available to link them with the crime. Leave to appeal 
was granted for reappraisal of entire evidence needed by the said contentions 1998 S C M R 
752. 

Acquittal of accused : Complainant had made massive improvements in his statement 
made in the Court as against the version given by him in the F.I.R. Prosecution evidence was 
contradictory Arrest of accused as alleged by the prosecution and recovery of weapons in the 
case were doubtful Complainant had not mentioned in the F I R. that the culprits would 
contact him on telephone or given him the date, time and place for collecting the ransom 
amount Accused was acquitted in circumstances. 1997 PCr.LJ 1037. 

366. Kidnapping, abducting or inducing woman to compel her 
marriage, etc.: /Rep. by the Offence of Zina (Enforcement of Hudood) 
Ordinance, VII of 1979, S. 19.) 

’[366-A. Procuration of minor girl : Whoever by any means 
whatsoever, induces any minor girl under the age of eighteen years to go from 
any place or to do any act with intent that such girl may be, or knowing that it 
is likely that she will be, forced or seduced to illicit intercourse with another 
person shall be punishable with imprisonment which may extend to ten years 
and shall also be liable to fine]. 

COMMENTS 

Object : This section and Section 366-B were introduced to punish the export and 
import of girls for prostitution Section 366 penalises the procuration of a woman where such 
procuration amounts to abduction. The aim of this section is to prevent immorality, and its 
provisions are framed more with the desire of safeguarding the public interest of morality than 
the chastity of one particular woman. Often it may happen that a girl under 18 may desire to 
leave her husband to better her prospects elsewhere Such a desire would not save her helper 
from a conviction under this section. 

Scope : There is a close resemblance in the texts of Section 362 and this section and 
some of the salient ingredients of the two offences are common An offence under this section 
is a continuing offence The offence is one of inducement with a particular object and when 


1 Sec 366-A ins by the Penal Code (Amendment) Act, XX of 1923. 
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365 


after the inducement the offender offers the girl to 
com mitted at every fresh offer for sale. 


several persons a fresh offence is not 


Every Muslim of sound mind and attaining puberty could enter into a contract of 
marriage Puberty is presumed, in absence of evidence on completion of age of 15 years. Girl 
certified by doctors to have attained the age of 17 years cannot be said to have not attained 
puberty Even according to complainants counsel girl's age at the time of her abduction, as 
per birth certificate, stood at 14 years and some months Girl also is pregnant for 6/7 months. 
Appellant girl had attained the age of puberty when she entered into marriage contract with 
her husband and could not be taken away and handed over to her father aqainst her wishes. 
PLD 1977 Lah. 432. y 

[366-B. Importation of girl from foreign country : Whoever imports 
into Pakistan from any country outside Pakistan any girl under the age of 
twenty-one years with intent that she may be, or knowing it to be likely that she 
will be. forced or seduced to illicit intercourse with another person, shall be 
punishable with imprisonment which may extend to ten years and shall also be 
liable to fine.] 

367. Kidnapping or abducting in order to subject person to grievous 

hurt, slavery, etc. : Whoever kidnaps or abducts any person in order that 
such person may be subjected, or may be so disposed of as to be put in 
danger of being subjected to grievous hurt, or slavery ’[..J or knowing it to be 
likely that such person will be so subjected or disposed of shall be punished 
with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

COMMENTS 

Offence of abduction' or kidnapping’ under Section 367 is in no way a lesser offence 
which merges into aggravated offence under Section 307 It is incorrect to contend that 
Section 367 being a lesser offence merged into aggrieved offence under Section 367 and as 
such under Section 71 appellant could not be convicted under Section 367. It was held: (/) 
Conviction of appellant under Section 307 was legal and proper (/’/’) Consecutive sentences 
aggregating fourteen years rigorous imprisonment awarded under Sections 307 and 367 was 
highly excessive The High Court ordered that the sentences under these two sections would 
r un concurrently N L R 1980 Cr. (Lah.) C. 525. 

368. Wrongfully concealing or keeping in confinement, kidnapped 
or abducted person : Whoever, knowing that any person has been 
kidnapped or has been abducted wrongfully conceals or confines such 
person shall be punished in the same manner as if he had kidnapped or 
abducted such person with the same intention or knowledge, or for the same 
purposes as that with or for which he conceals or detains such person in 


confinement. 


COMMENTS 


Scope : This section refers to some other party who assists in concealing any person 
who has been kidnapped and not to the kidnappers A kidnapper who has been convicted 
under Section 366 cannot, therefore, be convicted also under this section. For the purpose of 


2 Sec 366 B subs by the Federal Laws (Revision and Declaration) Ordinance, XXVII of 
1981 

i The words "or to the unnatural lust of any person" omitted by the Offence of Zina 
(Enforcement of Hudood) Ordinance, VII of 1979 
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t nr n\/o that thp Derson confined was abducted by any 
this section, it is not necessary to prove that ine perbu. y 

particular person. . . 

This is one of those sections in which subsequent abetment is punished as a 

substantive offence 

369. Kidnapping or abducting child Linder tBn years with intentt to 
steal from its Derson : Whoever kidnaps or abducts any chHd under the age 
oMen^s wTme ,mention of taking dishonestlyan>' 

the person of such child, shall be punished with mpnsi a ii Lq hp 
description for a term which may extend to seven y 

l,ablet0f,ne COMMENTS 

Object : Enticing away of children with no intention of taking nnliTthis^ectbr 5, 
but for the purpose of stealing ornaments from their person is punishable under this section. 

Scope * The offence described in Section 365 is included in that described in this 
section the kidnapping and the intention of dishonestly taking property from the kidnapped 
“S beingincluded this section The consent of the child kidnapped is immaterial. 

370 Buying or disposing of any person as a slave : Whoever imports, 
exports, removes, buys, sells or disposes of any person as a slave or 
accepts receives or detains against his will any person as a slave, shal!I be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

371 Habitual dealing in slaves : Whoever habitually imports, exports, 
removes ’ buys, sells, traffics or deals in slaves, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term not 
exceeding ten years, shall also be liable to fine. 

COMMENTS 

Habeas corpus petition: Police could not recover and produce the detenues in Court 
Women and children of the petitioner s family, prima facie, had been made victims of forced 
labour under the bonded labour system with his connivance Brick-kiln owner could not 
engage labour after making advance payments under the bonded labour system which was 
nn?on?v in negation of the fundamental right guaranteed under Art 11 of the Constitution bu 
was an offence under Ss 11 and 12 of the Bonded Labour System (Abolition) Act, 1992 as weH 
as under Ss 371 and 374, P P C in appropriate cases Police was consequently directed to 
register a case against the petitioner and the brick-kiln owner who had been dealing the 
detenues under the bonded labour system Police was also directed to recover the detenues 
and set them at liberty P L D 1997 Lah. 428. 

372 Selling minor for purposes of prostitution, etc.: [Repealed by 
the Offence of Zina (Enforcement of Hudood) Ordinance, VII of 1979, S. 19.] 

373 Buvinq minor for purposes of prostitution, etc. : ]Repealed by 
the Offence of Zina (Enforcement of Hudood) Ordinance, VII of 1979, S. 19.] 

374 Unlawful compulsory labour : (1) Whoever unlawfully compels 
any person to labour against the will of that person, shall be punished with 
imprisonment of either description for a term which may extend to '[five] years 
or with fine, or with both. 


Subs for one by the Criminal Law (W P Amendment) Ordinance, XXXIV of 1969 
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(2) Whoever compels a prisoner of war or a protected person to serve in 

w armed orce f of Pakista " shall be punished with imprisonment ofTher 
description for a term which may extend to one year. P 0t either 

Explanation . In this section the expression "prisoner of war" and 
protected person" shall have the same meanings as have been assigned to 
them respectively by Article 4 of the Geneva Convent,on Relative to the 
Treatment of Prisoners of War of August 12, 1949, and Article 4 of the Geneva 

?ZTi£q!^ if" h 1 e p P f Ctl0n ° f Civilian Persons in Time War of 
August 12, 1949, ratified by Pakistan on the second June, 1951]. 

COMMENTS 

Object . This section is intended to prevent abuses arising from forced labour which 
riots were sometimes compelled to render to landlords. 

Ingredients : The section requires two essentials 

( 1 ) Unlawful compulsion of any person 

(2) Such compulsion must be to labour against the will of that person. 

To labour against the will' : The word labour' will apply either to mental or to bodilv 
labour, though probably the latter was principally contemplated by the framers of the Code. 

Of Rape 

375. Rape : [Repealed by the Offence of Zina (Enforcement of Hudood) 
Ordinance, VII of 1979, S. 19]. 

376. Punishment of rape: [Repealed by the Offence of Zina 
(Enforcement of Hudood) Ordinance, VII of 1979, S. 19]. 

Of Unnatural Offences 

377. Unnatural offences : Whoever voluntarily has carnal intercourse 
against the order of nature with any man, woman or animal, shall be punished 
W| th imprisonment for life, or with imprisonment of either description for a term 
which 1 [shall not be less than two years nor more than ten years], and shall 
a| so be liable to fine. 

Explanation : Penetration is sufficient to constitute the carnal intercourse 
ne cessary to the offence described in this section. 

COMMENTS 

Scope : This section punishes the offence of sodomy baggery or hostility. The offence 
c ° n sists in committed sexual intercourse against the order of nature by a man with a man or 
,n same unnatural manner with a woman or by a man of a woman with a best in any 
banner 

r Conviction under Section 377 would nable when there was no ocular 

i Orr oborative evidence, father and brother of vict ‘™ d,d "°t SU PP°[J prosecution version and M 
1R and contents of M L R were not put to cross-examination. N L R 1995 Cr. L J 189. 


Words subs by the Criminal Law (Amendment) Ordinance. Ill G f i 980 . 
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Semen of accused no, sen, 

Z "dt n S o"S d an°d gofexamlned and matched with the semen found on ,he said 

swabs by the Serologist 1997 PCr.LJ 1107 (b). 

. cinnQ arrordina to Modi are discovered if the 

Sodomy : In case of sodomy, to 9 9 , ras j ons 0 n the skins near the anus 

boy (passive agent) is not acc u st °™® wel^as durinq examination. These injuries are 

with pain in walking and on defalcation, as well as 9 . between the anal 

extensive and well defined in cases where there IS 9 rea P P lesions will be most marked 
orifice of the victim and the virile member of the accused^^ ^o re^n^ to 
m children, while they may be almost absent in adults, when there is i re ^ n ^ f e ° 61 

co„us These ,n,unes. * slight. heal ™ tj the sphihcter ani, are 

seen^rUtrrses"ly be bru^ng of me parts round abou, the anus and the 

inwards into the rectum Lacerations internal to the sphincter am are found in several cases, 
but a tvpical triangular wound only in a few cases. These signs may not be perceptible in cases 
where the active agent has introduced his penis slowly and carefully without using force into 
the anus of the passive agent who is a consenting party (3) Blood may be founcI around he 
anus on the perinaeum or thighs, and also on the clothes. (4) Semen may be found inior at the 
anus on the perinaeum or on the garments of the boy too young to have seminal em| s sl °"s 
(5) Siqns of struggle, such as bruises, scratches, etc., on his person, if he is a grown-up boy 
ind ilte is not absenting party. (6) Prolapse of the anus. (yj Gonorrhoeal discharge^o he 
oresence of a syphilitic chancre. (8) The presence of faecal matter round the anus is a 
corroborative siqn. Doctor J W Johnstone, in Medical Gazette. 1868, 213 states: p ® natrat '° 
seldom reaches beyond an inch, and force expends itself on the semi-lunar folds which in the 
“guTs droop on either side. In every case of clear penetration contract rupture will be 
found cuttinq horizontally towards the left superior or right inferior angle. The shape of the 
wound is Characteristic, and it cannot be produced by any hard substance. A true sodomy 
wound is triangular; the base external, with the sides of the triangle retreating into the 
fundament P L D 1974 Azad J&K 74. 

Penetration, however little, should be proved strictly to prove the offence of sodomy. 

1995 MLD 588. 

Accused had committed sodomy with the victim with his consent. Comparison and 
grouping of semen was highly essential to connect the accused with the offence^which was 
not done Accused, at the time of occurrence, was a raw youth of 17 years and a student and 
was not a orevious convict. Conviction of accused was upheld, but sentence of ten years hx 
with a f me of Rs 20 000 awarded to him by Trial Court was reduced to two years’ R.l. with fine 
of Rs , 000 and benefit of Section 382-B Cr.P.C. in circumstances. 1998 M L D 1924. 

An attempt to commit sodomy is committed when an attempt is made to thrust the male 
organ into the anus of the passive agent Mere preparation for operation should no, 
necessarily be construed as an "attempt' 1995 MLD 588. 

The statements of the prosecution witnesses were corroborated by the medical 
evidence and the Court had no doubt in mind as to appellant had committed sodomy^ me 
conviction of the appellant under Section 377 was quite proper and maintained. 1982 P Cr. L J 
303. 

Partial acquittal of accused of the charge under Section 12 of Offence of Zina 
(Enforcement of Hudood) Ordinance, 1979 was sought on the ground that no case thereunder 
was made out even if the allegation made by the victim in the F I R. was accepted at its face 
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value Trial Court was yet to frame the appropriate charge against the accused and 
examination of the merits of the case on the question of application of Section 12 of the said 
Ordinance could tantamount to pre-empting the duties and functions of Trial Court which was 
neither permissible nor desirable Any observation by Supreme Court on the merits of the case 
relatable to the said charge was likely to prejudice the case of either party not only to the 
extent ot that charge but also the credibility of the witnesses, more particularly the victim of the 
crime Leave to appeal was refused accordingly 1995 S C M R 1405. 

Conviction would be unquestionable when there is a single accused and there is no 
question of mistaken identity or substitution Sentence of 10 years’ R I awarded by Trial Court 
would be reduced to 3 years R.l on account of fact that convict was a youth N L R 1995 SD 
263. 

Joint trial : Offences of abduction and sodomy committed with regard to two different 
victims on different dates being separate acts not falling within the same transaction, their joint 
trial by the Trial Court was an irregularity which was not curable under Section 537, Cr P C 
and the proceedings from the stage of framing of charge in the joint trial stood vitiated being of 
no legal consequence Convictions and sentences of accused were consequently set aside 
and the case was sent back to the Trial Court for holding separate trials of the accused in 
accordance with law 1996 P Cr. L J 1011. 

Sentence, reduction in : Appeal was not pressed on merits and only reduction in 
sentence was prayed for Accused who was a teenaged boy with no previous criminal 
background was a labourer and only bread earner of the family and was not enjoying good 
health Prosecution did not oppose reduction in sentence Sentence of seven years’ R.l. 
awarded to accused by Trial Court was reduced to two years and' six months’ R.l. in 
circumstances with fine and benefit of Section 382-B, Cr P C 1996 P Cr. L J 312. 

Penetration is essential ingredient of the offence described in Section 377. P.P.C. 1996 
PCr. L J 685(b). 

Medical jurisprudence: Semen inside the anus washes away in case the victim eases 
himself 1997 PCr. LJ 1107 (c) 

Leave to appeal: Leave to appeal was granted to accused by Supreme Court to 
examine whether the prosecution had been able to establish the guilt of accused beyond 
reasonable doubt, and whether the evidence had been appraised properly keeping in view the 
principles enunciated by superior Courts for safe administration of justice in criminal cases. 

1998 S C M R 1145. 
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CHAPTER XVII 

OF OFFENCES AGAINST PROPERTY 

Of Theft 

378. Theft : Whoever, intending to take dishonestly any movable 
property out of the possession of any person without that person’s consent, 
moves that property in order to such taking, is said to commit theft. 

Explanation 1 : A thing so long as it is attached to the earth, not being 
movable property, is not the subject of theft; but it becomes capable of being 
the subject of theft as soon as it is served from the earth. 

Explanation 2: A moving effected by the same act which effects the 
severance may be a theft. 

Explanation 3 : A person is said to cause a thing to move by removing 
an obstacle which prevented it from moving or by separating it from any other 
thing, as well as by actually moving it. 

Explanation 4 : A person, who by any means causes an animal to move, 
is said to move that animal, and to move everything which, in consequence of 
the motion so caused, is moved by that animal. 

Explanation 5 : The consent mentioned in the definition may be express 
or implied, and may be given either by the person in possession, or by any 
person having for that purpose authority either express or implied. 

Illustrations 

(a) A cuts down a tree on Z’s ground with the intention of dishonestly taking the tree out 
of Zs possession without Z s consent Here, as soon as A has severed the tree in order to 
such taking, he has committed theft 

(O) A puts a bait for dogs in his pockets, and thus induces Z's dog to follow it. Here if A s 
intention be dishonestly to take the dog out of Z's possession without Z's consent A has 
committed theft as soon as Z's dog has begun to follow A 

(c) A meets a bullock carrying a box of treasure He drives the bullock in a certain 
direction in order that he may dishonestly take the treasure As soon as the bullock begins to 
move A has committed theft of the treasure 

A being Z's servant and entrusted by Z with the care of Z’s plate, dishonestly runs 
the plate, without Z’s consent A has committed theft 

( e) Z going on a journey, entrusts his plate to A the keeper of a warehouse, till Z shall 
return A carries the plate to a goldsmith and sells it Here the plate was not in Z s possession 
It could not. therefore be taken out of Z's possession, and A has not committed theft though 
he may have committed criminal breach of trust 

if) A finds a ring belonging to Z on a table in the house which Z occupies Here the ring 
is in Z s possession and if A dishonestly removes it A commits theft 

<c/) A finds a ring lying on the high-road not in the possession of any person A by 
taking it commits no theft though he may commit criminal misappropriation of property 

(h) A sees a ring belonging to Z lying on a table in Z's house Not venturing to 
misappropriate the ring immediately for fear of search and detection A hides the ring in a place 


< move a ni 

(of)- 
away with 
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where it is highly improbable that it will ever be found by Z. with the intention of taking the 
fro m the hiding place andI sell mg it when the loss is forgotten. Here A, at the time of 
moving the ring, commits the theft. 


ring 

first 


(/) A delivers his watch to Z, a jeweller to be regulated. Z carries it to his shop. A, not 
owing to the jeweller any debt for which the jewellers might lawfully detain the watch as a 
security, enters the shop openly, takes his watch by force out of Y's hand, and carries it away. 
Here A though he may have committed criminal trespass and assault, has not committed 
theft inasmuch as what he did was not done dishonestly 

(]) If A owes money to Z for repairing the watch, and if Z retains the watch lawfully as a 
security for the debt, and A takes the watch out of Z's possession, with the intention of 
depriving Z of the property as security for his debt, he commits theft, inasmuch as he takes it 
dishonestly 

(k) Again, if A having pawned his watch to Z. takes it of Z's possession without Z's 
consent not having paid what he borrowed on the watch, he commits theft, though the watch 
is his own property inasmuch as he takes it dishonestly 

(/) A takes an article belonging to Z out of Z's possession without Z's consent, with the 
intention of keeping it until he obtains money from Z as a reward for its restoration. Here A 
takes dishonestly, A has. therefore, committed theft 

(m) A. being on friendly terms with Z, goes to Z's library in Z’s absence, and takes away 
a book without Z's express consent for the purpose merely of reading it, and with the intention 
of returning it Here, it is probable that A may have conceived that he had Z's implied consent 
to use Z's book If this was A’s impression. A has not committed theft. 

(n) A asks charity from Z's wife She gives A money, food and clothes, which A knows to 
belong to her husband Here it is probable that A may conceive that Z's wife is authorised to 
give away alms If this was A’s impression, A has not committed theft j 

(o) A is the paramour of Z’s wife She gives A valuable property, which A knows to 
belong to her husband Z, and to be such property as she has no authority from Z to give If A 
takes the property dishonestly, he commits theft 

(p) A in good faith believing property belonging to Z to be A’s own property, takes that 
property out of B's possession Here, as A does not take dishonestly, he does not commit 
theft 

COMMENTS 

A person will be guilty of the offence of theft 

(l) if he intends to cause a wrongful gain or wrongful loss by the unlawful means of 
DroDertv to which the person gaining is not legally entitled or to which the person 
losing is legally entitled, as the case may be. 

(2) the said intention to act dishonestly is in respect of movable property; 

(3) the said property is taken out of the possession of another person without his 


consent; and 

(4) he removes that property in order to such taking A I R 1936 S C 1094. 

Th ft xtortion and robbery-distinction : In all robbery there is either theft or 

ne J!’ J mhberv if the offender voluntarily causes or attempt to cause to any 

extomon Theft becomes robb«y or fear Q , such v acts Extortion b £ comes robb J 

the Xndl atThe bme oromtiding extortion is in Ihe presence o. the person put in tear a'nd 
crl™" .he eitort on by putting that person in fear of instant death, instant hurt or rnstant 


wrongful restraint 

o r<Anri\/fliinn not necessary : The intention must be to take Permanent 

Permanent de P r r l “ a, '° n a ", ' redie nl of the offence P L D 1959 Azad J&K 35. 

deprivation of the owner is not an inyieu 
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. of the disputed house and claimed ownershin 

Whefe Hr nor tampered with the household 

ss «r«£ ss zszbssrz —« 

against him 

379 Punishment tor theft : Whoever commits theft shall be punished 
wrth imprisonment of either description for a term which may extend to three 
years, or with fine or with both. 

COMMENTS 

Scope • In considering a charge under this section there may arise two lines of cases 
which musFbp Anguished one line being when the owner is kept out of possession with he 
£b ectTdeprr^ng him of the benefit arising from the possession even temporarily and the 
0 thcr line of rases being when the owner is kept out of possession temporaril/ not with any 
fuch ntPn^on bSt only with the object of causing him trouble in the sense of mere mental 
anxiety and with the ultimate intention of restoring the thing to him without exacting or 
expecting an/ recompense In the latter line of cases the detention does not amount to 

causing wrongful loss 

Ingredients : In order to constitute theft five factors are essential 

(1 j Dishonest intention to take property. 

(2) The property must be movable. 

(3) It should be taken out of the possession of another person. 

(4j It should be taken without the consent of that person. 

(5j There must be some removal of the property in order to accomplish the taking of it 

1957 S C J 686. 

Intending to take dishonestly : The absence of the person's consent at the time of 
moving and the presence of dishonest intention at the time of so taking certain essential 
ingredients of the offence of theft. Mere taking without consent does not prove dishonestly in 
such a case a charge of theft would not be sustainable. P L D 1960 Dacca 64. 

Removal of cattle from person seizing them under Section 10 of the Cattle Trespass Act, 
1871 amounts to theft even by the owner of the cattle if removal is with dishonest intention 

P L D 1960 Lah. 149. 

The accused was charged inter alia with the theft Subsequently police added further 
charge under Section 395, P P C The respondent was thereupon arrested. Material brought on 
record by the prosecution revealed that the respondent was prima facie guilty of offence 
punishable with imprisonment for life or ten years. In circumstances of the case, bail before 
arrest was refused 1977 P Cr. L J 520. Where the subject-matter of the offence under Section 
379 PPG and Sections 15 and 17 of the Offences Against Property (Enforcement of Hudood 
Ordinance 1979 was a truck lying on open road without any guard Even police did not leve 
any charge that any show of force was at all used Moreover, it also did not contain even a wn 
of facts in relation to the offence of Haraabah' as defined in Section 15 of Hudood Ordinance 
Since the subject-matter was lying open on the road unguarded and no show of force wa 
applied it was held to be a simple theft case attracting no Hudood Ordinance provisions, 
was held that Tehsil Criminal Court should take its cognizance 1981 P Cr. L J 1089. 

Oflences Against Property (Enforcement of Hudood) Ordinance, VI of 1979 : Thsjj 
liable to hadd and Tazir the offence liable to hadd alone is punishable under Ordinance. VI 
1979 white offence of theft liable to tazir is punishable as an offence of theft under P ' ,V. 
Where tractor was stolen while parked by roadside unattended the facts of case hardly 


Scanned by CamScanner 



(S 


380] 


Pakistan Penal Code, I960 


373 


attracted provisions of Section 9 of Ordinance and conviction under Section oo of nrn: 

* 3 S altered to one under Section 379, P P C. 1982 P Cr. L J 17 b ct 22 of Ordinance 

Quashing of F.I.R. : Accused who had sown thp rrnn in • 

owners and harvested the same as such, were fully entifted to lift it without''any'lef or 
Hindrance Accused being not tenants, appointment of Superdar bv the Assistant 
Commissioner was unlawful who could not be deemed to have been so aoDointed in theSJ 
0 tiaw. F.I.R. got registered by the so-called Superdar was, therefore, a nullity havinq been 
registered without jurisdiction and the same was quashed accordingly. 1998 P Cr. L J 1512. 

. S ,aNp '^fthonnh th 0 a!? 6 !! 1 added being a non-bailable offence as Section 430, P.P.C. 
was bailable a though the .accused allegedly liable under Section 430, P.P.C., could not under 

Ih n D W p r in thJ p?R ??? Sectlon 379 -. P P C Police by making a wrong entry of Section 
379 ’ inii irinn hie hnn^ transgressed its authority in order to ensure the forthwith arrest of 
accused injuri g his honour and reputation, the maintenance and safeguard of which was his 
paramount Constitutional nght. Addition of Section 379, P.P.C. in the F.I.R. was consequently 

quashed P L D 1997 Lah. 689. 

Addition of Section 379, P.P.C. with Section 430, P.P.C. in the F.I.R. is violative of Art. 25 
of the Constitution. In the presence of Section 430, P.P.C. about offence of diminution of canal 
water the addition or inclusion of Section 379, P.P.C. in the F.I.R. is violative of Art. 25 of the 
Constitution concerning fundamental rights of the citizens. P L D 1997 Lah. 689(c). 

380. Theft in dwelling house, etc.: Whoever commits theft in any 
building, tent or vessel, which building, tent or vessel is used as a human 
dwelling, or used for the custody of property shall be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENTS 

Object : The object of the section is to give greater security only to property deposited 
•n a house so as to be under the protection of the house and not to property about the person 
of the party from whom it is stolen. Theft from a person in a dwelling hous'e is, therefore, simple 
theft under Section 379. 

Scope ■ There is nothing in the section which prevents a person from being convicted 
under this section for a theft committed by him in his own house. It might at first seem that it 
Was the intention of the Legislature to protect property by this section, not from the owner of 
the house but from others The essential point in the offence of theft in a building is that the 
Property should be under the protection of the building, and that the offence may be 
committed by the owner of the building or other person who has lawful access to the building. 

ThP miPQtinn whether the possessor should be presumed to be a theft or a receiver 

denon^o q 7u V H oa rh narticular case. If a person is found in possession of stolen goods 

within? ° n t | ie f Iks of the theft, the presumption should be raised that he is a thief, but if 
r " a couple of weeks of thetne p after ^ g month wo(j|(J be $afe 

that he^arecek/'er'of'tbe stolen property P LD ,973 Azad 3 * K 7. 

. . ipave to appeal: Delay of more than one month in lodging the 
Fi d Pet,t,on for s P ec . anf 4 the same coupled with the admitted background of enmity 
<o. not ex P* a,nea . wp heen taken for ulterior motive and not for the advancement of 

wed the proceedings p j r. to be false and frivolous recommending action against 

thJ C6 ‘ Po * l ? e ^ acl a *f° Car'tinnl 82 P.P-C- Order of Magistrate acquitting the accused was 

complainant under b of factual as well as legal position and was not open to any 

cased upon sound appreciation o ^ //m/ne accordingly. P L D 1995 Lah. 293 (b). 
e 9al exception. Petition was dismis 

. . rp- Conviction in the absence of direct evidence can be upheld 
Circumstantial e ^ ,aen ^f; t T innocence of accused are ruled out and the case is free 
°nly when all the hypothesis of the innoce 
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from all doubts and no other explanation except the guilt of accused is possible 1997 
P Cr. L J 1472 (b). 

381 Theft by clerk or servant or property in possession of 
master - Whoever being a clerk or servant, or being employed in the capacity 
of a clerk or servant commits theft in respect of any property in the 
possession of his master or employer, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also 

be liable to fine. 

1 f381-A. Theft of a car or other motor vehicles : Whoever commits 
theft of a car or any other motor vehicle, including motor-cycle, scooter and 
tractor shall be punished with imprisonment of either desaiption for a term 
which may extend to seven years and with fine not exceeding the value of the 
stolen car or motor vehicle.] 

2 [Explanation : Theft of an electric motor of a tube-well or transformer 
shall be within the meaning of this section.] 

382. Theft after preparation made for causing death, hurt or 
restraint in order to the committing of the theft : Whoever commits theft, 
havinq made preparation for causing death, or hurt, or restraint, or fear of 
death, or of hurt, or of restraint, to any person, in order to the committing of 
such theft, or in order to the effecting of his escape after the committing of 
such theft, or in order to the retaining of property taken by such theft shall be 
punished with rigorous imprisonment for a term, which may extend to ten 
years, and shall also be liable to fine. 

Illustrations 

• (a) A commits theft on property in Z's possession; and, while committing this theft, he 
has a loaded pistol under his garment having provided this pistol for the purpose of hurting Z 
in case Z should resist. A has committed the offence defined in this section. 

(b) A picks Z's pocket, having posted several of his companions near him. in order that 
they may restrain Z, if Z should perceive what is passing and should resist, or should attempt 
to apprehend A. A has committed the offence defined in this section. 

COMMENTS 

Scope • The possession by a thief at the time of his ‘committing a theft of a knife or 
other weapon' which if used on a human being, might cause death or hurt would not of itself 
iustifv a conviction under the section. There must be something to show or from which it may 
properly be inferred, that the offender made preparation for causing one or more of the result 

mentioned in the section. 

If hurt is actually caused when a theft is committed, the offence is punishable as 
robbery, and not under this section. In robbery there is always injury. In offence under this 
section the thief is full of preparation to cause hurt, but he may not cause it. 

Where a camel was removed from its place of tethering but two male adult eye¬ 
witnesses were not produced by the prosecution to testify the occurrence, the accused was 
held to be not liable to ''Hadd" but liable to "Tazeer" on account of recovery of the animal. 
Since the accused was found armed with hatchet and pistol, it was concluded that he made 

1 S. 381 -A added by the Criminal Law (Arndt.) Act, I of 1996. 

2 . Explanation added by Pakistan Penal Code (Arndt.) Act, XVI of 1996. 
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reparations tor causing death, hurt or restraint in order to commit theft or to effect his escape 
He was held to be liable for Tazeer’ under Section 382, P.P.C. P L D 1981 F S C 132. 

Theft by members of unlawful assembly after preparation for causing death : Where 
two sets of accused, one comprising ten persons coming prepared to remove produce from 
threshing floor of complainant party and other comprising four persons, including two 
appellants, later attracted to spot from their neighbouring fields. Second set of accused 
including two appellants forming a group distinct from rest, neither related to others nor 
involved in their dispute over hand or its produce and on utterance of derogatory and 
provocative remarks by complainant party giving Katchi, barchi and stick blows to members of 
complainant party resulting in death of two persons playing no part in removal of produce 
indulged in by first set of accused It was held that the accused appellants were not members 
of unlawful assembly having common object of forcibly removing produce from spot. 
Therefore the convictions and sentence under Sections 148 and 382/149 were set aside. 1984 
S C M R 823. 

Of Extortion 

383. Extortion : Whoever intentionally puts any person in fear of any 
injury to that person, or to any other, and thereby dishonestly induces the 
person so put in fear to deliver to any person any property or valuable security 
or anything signed or sealed which may be converted into a valuable security, 
commits "extortion". 

Illustrations 

(a) A threatens to publish a defamatory libel concerning Z unless Z gives him money. He 
thus induces Z to give him money. A has committed extortion. 

(fc>) A threatens Z that he will keep Z’s child in wrongful confinement unless Z will sign 
and deliver to A a promissory-note binding Z, to pay certain money to A. z signs and delivers 
the note. A has committed extortion. 

(cl A threatens to send club-men to plough up Z’s field unless A will sign and deliver to 
B a bond bindinq Z under a penalty to deliver certain produce to S. and thereby induces Z to 
sign and deliver the bond. A has committed extortion. 

(ri\ A hv nuttina Z in fear of grievous hurt, dishonestly induces Z to sign or affix his seal 
to a blank naoer and deliver it to A Z signs and delivers the paper to A '•lere, as the paper so 
4ne“ may be converted into a valuable secunly, A has commmed extortion. 

COMMENTS 

p rtion 1S distinguished from theft by the obvious circumstance, that the 

Extortion : txior the pers0 n in possession of property in fear of injury to him to 

consent is obtained by pu ou t by overpowering the will of the owner. 

any other. The offence is carried y 

• hment for extortion : Whoever, commits extortion shall be 

384. p J jn ! sr ”" nme nt of either description for a term which may extend 
punished with impnsonme ^ wjth both 

to thrpp vpars or with tinSj 
u mree Y earb ’ COMMENTS 

. _ a middle place between theft and robbery. 

Thk nffpnce occupies a .... 

. extortion is distinguished from theft by the obv’ous circumstances 

Theft and extortio • pU tting the person in possession of property in fear of injury to 
that the consent is obtame is carried out by overpowering the will of the owner In theft 

him or to any other. The o t0 ta i<e without that person's consent Besides, the property 

the offender's intention is a y ^ limited as in theft, to movable p;operty only As the word 
which is obtained by eX } orl . Qtin i t ion immovable property may be the suLject of extortion, 
movable is omitted in the detini. . 


Scanned by CamScanner 



376 


Pakistan Penal Code, I960 


[Ss 385-389] 


Ingredients : The ingredients of extortion are - 

1 Intentionally putting a person in fear of injury to himself or another 

2 Dishonestly inducing the person so put In fear to deliver to any person any property 
or valuable security. 

Extortion may be committed even though the threat may be to accused aperson of 
misconduct not amounting to an offence against the criminal law Even ie rea 1 J J 

a threat to accuse before a Judicial Tribunal, a threat to charge before any ir person is 
enough. 

The element of dishonesty is the essence of this offence (1882) 2 Weir 440. 

To any person’ : It is r.ct necessary that the threat should be used, and the property 
received by one and the same individual. It may be a matter of arrangement between 
persons that the threat should be used by some, and the property received by others, and they 
all will be guilty of extortion 

385. Putting person in fear of injury in order to commit 
extortion : Whoever, in order to the committing of extortion, puts any person 
in fear, or attempts to put any person in fear, of any injury, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 

386. Extortion by putting a person in fear of death or grievous 
hurt : Whoever commits extortion by putting any person in fear of death or of 
grievous hurt to that person to any other, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall also 
be liable to fine. 

387. Putting person in fear of death or of grievous hurt, in order to 
commit extortion : Whoever, in order to the committing of extortion, puts or 
attempts to put any person in fear of death or of grievous hurt to that person 
or to any other, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

388. Extortion by threat of accusation of an offence punishable with 
death or imprisonment for life, etc. : Whoever commits extortion by putting 
any person in fear of an accusation against that person or any other, of having 
committed or attempted to commit any offence punishable with death, or with 
imprisonment for life, with imprisonment for a term which may extend to ten 
years, or of having attempted to induce any other person to commit sucn 
offence, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine; and, if the 
offence be one punishable under Sec. 377 of this Code, may be punished with 
imprisonment for life. 


389. Putting person in fear of accusation of offence, in order to 
commit extortion : Whoever, in order to the committing of extortion, puts or 
attempts to put any person in fear of an accusation, against that person or any 
other, of having committed, or attempted to commit, commit an offence 
punishable with death or with imprisonment for life, or imprisonment for a term 
which may extend to ten years, shall be punished with imprisonment of either 
* description for a term which may extend to ten years, and shall also be liable 
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“ay be punished with imprisonment for life 377 of thls Code ' 

Of Robbery and Dacoity 

390. Robbery : In all robbery there is either theft or extortion. 

„f the W theft oMn commMmSlX'V' 05 ' 56 ^'' if ’ in order ,0 the committing 
of tne men, or in committing the theft, or in carrying awav or attemotina to 

carry away property obtained by the theft, the offence for that end Kir v 

causes or attempts to cause to any person death or hurt, orrwrongful msSt 

or fear of instant death or of instant hurt or of instant wrongfuVrestraint 

When extortion is robbery : Extortion is "robbery" if the offender at the 
time of committing the extortion, is in the presence of the person put in fear, 

3n * °?u n ]! tS the extort ' on b y putting that person in fear of instant death of 
instant hurt or of instant wrongful restraint to that person, or to some other 
person, and by so putting in fear; induces the person so put in fear then and 
there to deliver up the thing extorted. 

Explanation : The offender is said to be present if he is sufficiently near to 
put the other person in fear of instant death, of instant hurt or of instant 
wrongful restraint. 

Illustrations 

(a) A holds Z down, and fraudulently takes Z's money and jewels from Z's clothes, 
without Z’s consent. Here A has committed theft, and in order to the committing of that theft! 
has voluntarily caused wrongful restraint to Z, A has therefore committed robbery. 

(t>) A meets Z on the high road, shows a pistol, and demands Z's purse. Z, in 
consequence, surrenders his purse. Here A has extorted the purse from Z by putting him in 
,ear of instant hurt and being at the time of committing the extortion ip his presence A has 
therefore committed robbery. ’ 

(c) A meets Z and Z's child on the high-road. A takes the child, and threatens to filing it 
down a precipice, unless Z delivers his purse Z, in consequence, delivers his purse. Here A 
has extorted the purse from Z, by causing Z to be in fear of instant hurt to the child who is 
there present. A has, therefore, committed robbery on Z. 

(d) A obtains property from Z by saying Your child is in the hands of my gang, and 
W| H be put to death unless you send us ten thousand rupees . This is extortion, punishable as 
such, but it is not robbery, unless Z is put in fear of the instant death of his child. 

COMMENTS 

If there is no theft or extortion there is no robbery 

Robberv is a special and aggravated form of either theft or extortion and means 
* e| onious takinq from the person of another or in his presence against his will, by violence or 
Putting him in fear. A I R 1928 Cal. 498. 

The section contemplates that the accused should have, from the very start, the 
petition to deprive the complainant of the property and should for that purpose either hurt 
h,r * or place him under wrongful restraint. P L D 1959 Kar. 648. 

,, ‘For that end* : The words "forthat end^are crucial words which distinguish a case of 

accompanied with assault from 

iUn 


accompanied with assauu mu.. 

Tho i nf winipnce will not convert the offence of theft into robbery unless the violence 
be committed for one of the ends specified m this section. Where the accused abandoned the 
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property obtained by theft and threw stones at his pursuer to deter him from , c 2 n !'™' n 2 a lf \ e 
pursuit it was held that the accused was guilty of theft and not of robbery AIR 1918 Mad. 
821 . 


391. Dacoity *. When five or more persons conjointly commit or attempt 
to commit a robbery, or where the whole number of persons conjointly 
committing or attempting to commit a robbery and persons present and aiding 
such commission or attempt, amount to five or more, every person so 
committing, attempting or aiding is said to commit dacoity . 

COMMENTS 

Offences of preparation and assemblage for committing dacoity punishable under Ss 
399 and 402 P P C 1995 M L D 1779 (g) 

Scope : Robbery becomes dacoity when it is committed by five or more persons 
conjointly Word conjointly' used in Section 391 P P C means jointly 1995 M L D 1779. 

Abettors who are present and aiding when the crime is committed are counted in the 
number The number of persons concerned in the robbery must not be less than five 

The essentials of the offence of dacoity are that the theft should be perpetrated by 
means either of actual violence or of threatened violence The threatened violence may be 
implied in the conduct and character of the mob It is not necessary that the force or menace 
should be displayed by any overt act It cannot avail the accused to say. or reduce the gravity 
of their offence that no actual hurt was caused as no one dared to resist the overwhelming 
show of force which was sufficient to terrify, and did in fact terrify those whose business it 
was to protect the property In a case of dacoity the circumstance that the inmates of the 
house seeing the large number of dacoits do not offer any resistance and no force or 
violence is required or used does not reduce the dacoity to theft 

Under this section the number of persons committing robbery must be five or more 
Where the evidence showed that there were six robbers but at the trial three were acquitted, it 
was held that a conviction under this section was not sustainable, and that the accused should 
be convicted under Section 392 P L D 1967 Dacca 528. 

392. Punishment for robbery : Whoever commits robbery shall be 
punished with rigorous imprisonment for a term which 1 [shall not be less than 
three years nor more than] ten years, and shall also be liable to fine ; and, if 
the robbery be committed on the highway 2 [...] the imprisonment may be 
extended to fourteen years. 

COMMENTS 

Scope ■ This section specifies the punishment which can be inflicted in case of simple 
robbery The next section punishes attempt to commit robbery If hurt is caused in committing 
robbery Section 394 applies, if there is an attempt to cause death or grievous hurt. Section 
397 applies and if the offender is armed with a deadly weapon, Section 398 applies 

Robbery : Definition of robbery contemplates that an accused should from very 
beginning have the intention to deprive another person of the property and to achieve that 
end either hurt is caused or a person is placed under wrongful restraint, or it must be actually 
found that victim was put in fear of instant death, hurt or wrongful confinement In absence of 
the positive evidence and the findings of the nature to establish the robbery as defined under 


1 Subs by the Criminal Laws (Amendment) Ordinance. Ill of 1980 

2 Words omitted by the Criminal Law (Amendment) Act, VII of 1993 
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Section 390, P.P C. The mere removal of articles by the accused armed with deadly weaoons 
from the victim would not make out a case of robbery P L D 1994 Lah 141 V P 

Trial Court had convicted the accused simply on the basis of statements marie hv 
prosecution witnesses under Section 161, Cr.P C. which was not legal evklence agai^sUhem 
Accused were acquitted in circumstances. 1995 M L D 1635. 9 

Where the accused lured a minor girl to a ditch on the pretext of cutting Jharu-reeds for 
h f r rt ^ 9 ^t a few reeds he suddenly snatched the girl's dupata. put it round her neck and 

S hi f h h eXt . ent J. hat her throat was chocked a nd she died. Thereafter the 

accused robbed her of her silver bangles During investigation the accused confessed to have 

comm! ed t e offence, besides making extra confession The witnesses correctly picked him 
out at the identification parade. No previous enmity between complainant party and the 
accused was subsisted Moreover no complaint whatsoever was made to the Magistrate who 
supervised the identification parade that witnesses were provided opportunity to see the 
accused before the conduct of identification parade It was held that the prosecution story was 
fully supported by the evidence of disinterested eye-witnesses In the circumstances the 
accused was held to have been rightly convicted for murder and robbery P L D 1963 Lah 
384. 4 

Where the accused are merely picked up in the identification parade and the role 
attributed to them is not stated by the witnesses, identification is of no evidentiary value and 
cannot be relied upon. 1995 M L D 1997. 

The first information report was lodged within an hour of occurrence at police station 
was four miles away from the spot F I R. contained all material details of occurrence including 
names of the accused, weapons, their specific roles, names of witnesses robbed and detail of 
property taken away The medical certificate of the injured prosecution witness showed that he 
was examined about thirty minutes after the occurrence The identification of the accused by 
prosecution witness was established at spot and before registration of case and. therefore, 
non-holding of text of identification was neither necessary nor desirable and omission did not 
attract prosecution case adversely at all. 1883 PCr.L J 2060. 

Identification parade necessary if culprits not named in the F.I.R. Identification test 
becomes necessary where names of the culprits are not given in the F.l R Holding of such test 
is not only a cneck against false implication but is a good piece of evidence against genuine 
culprits 1997 S C M R 971. 

Allegation of gang rape--Medical evidence Value : Allegation against accused was 
that they committed Zina-bil-Jabr with prosecutrix one after the other and while leaving house 
of prosecutrix they took away he r belongings including ornaments, cash and T V. sets etc. 
F.IR in case though was lodged with delay of six hours, but such delay was not fatal to 
prosecution case as distance between place of occurrence and police station was 6km and it 
was a night time occurrence Nature of offence in case which was gang rape and dacoity. was 
such that a considerable time was required by the victim to come out of the shock and to 
gather her senses was not expected of victim in such a case that she would immediately run to 
lodge a complaint with the police Neighbours and villagers on hearing about occurrence of 
such type gather on the spot and much of the time is consumed in narrating the event to them. 
No delay was thus found in lodging F I R which could justify prosecution that same was 
recorded after meditation and contained a concocted story Presence of prosecution witness 
was clearly recorded in FIR thus, in no way he could he termed as a chance witness alleged 
by accused Recoveries were effected as and when accused persons disclosed about them. In 
absence of any enmity between parties, statement of prosecutrix supported by medical 
evidence and the positive report of Chemical Examiner was more than sufficient to establish 
allegation of rape against accused Contention of accused in the context of medical evidence 
was that as the vaqmal swabs of the victim were not sent to the berolog.st for semen grouping, 
the Report of Chemical Examiner had no evidentiary value in that regard. Contention was 
repelled on the ground that in view of latest Forensic Science advances, seminal grouping was 
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no, a reliable and too, proo, test In,,. In lacr was 

proof to establish the identity of an accused ^ |dpnf p anfl „ alone could not t>e made 

grouping was merely corroboration of substantial evidence a 

basis o, conviction o, an accused N„n on ?e U co,dloshowma,piosecL,r,x or 

dama(|ing 01 latal to the prosecution case , the prosecution witnesses had any 

r,^:r;:ler v 0 ,n"o^eH^ ..se,r -...ntteH the occur ;e ^ 

in a different manner Prosecution having proved its case ) -V c Court Conviction of 
against all three accused persons, accused was rightly conv '^ y n ^ 
accused was upheld but in view of lact that accused were youthful ottenders and 
on record that they had previous criminal history their sentence was reduced accordingly 

P L D 1998 Lah. 383 

Time-barred appeal was dismissed without going into merits by Federal Shariat 
Court-Eftect : Federal Shariat Court had rightly dismissed the appe o it sccu:sed as ,t 
barierl without going into the merits ot the case Since Federal Shariat Court had not g e 
view on merits it was not possible tor Supreme Court to examine the merits of the case 
Appeal was dismissed accordingly 1997 SCMR 534. 

Jurisdiction of Special Court : Contention that the Special Court to whom the case 
had been entrusted under the provisions of the Special Courts for Speedy Tna s ° r dina . 
1987 which was later repealed, had no jurisdiction to try ancI convic the a ^ used 
192 PPC was without merit which even otherwise stood concluded by the appela 
judgment ot High Court and the decision of the Supreme Court Constitutional petition was 
dismissed accordingly 1994 PCr. U 1501 

Appeal against acquittal : Inferences drawn by Federal Shariat Court from prosecution 
evidence as regards extra judicial confession made by accused, recoveries;affected f [° m 
and last seen evidence were based on correct appraisal of evidence which was neither illega 
nor perverse No misreading or non-reading of any material piece of evidence by Federa^ 
Shariat Court could be pointed out Leave to appeal was refused by Supreme Court i 
circumstances 1998 SCMR 1371. 

Reasons given by the Federal Shariat Court for convicting accused under Section 392. 
PPC were supportable from the evidence and circumstances appearing in the case Leave to 
appeal was refused accordingly 1998 S C M R 1208 

Quashing of proceedings : Accused had been placed in column No 2 of the challan 
submitted in the Court Factual aspect of the matter about the non-existence of the material 
against the accused for their conviction could also be analysed and adjudicated upon by the 
Court of llaqa Magistrate Accused were, therefore, directed to move an application under S 
249 -A Cr P C before the llaqa Magistrate who was also the Trial Court Petition was disposed 

of accordingly 1998 PCr.LJ 200. 

393. Attempt to commit robbery : Whoever attempts to commit 
robbery shall be punished with rigorous imprisonment for a term which may 
extend to seven years, and shall be liable to fine. 


394. Voluntarily causing hurt in committing robbery : If any person, 
in committing or in attempting to commit robbery, voluntarily causes hurt, such 
person, and any other person jointly concerned in committing or attempting to 
commit such robbery, shall be punished with imprisonment for life, or with 
rigorous imprisonment for a term which shall not be less than four years nor 
more than ten years, and shall also be liable to fine. 
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COMMENTS 

An offence of voluntarily causing hurt of either description In committing or attempting 
to commit robbery, is punishable under this section Section 397 is merely a rider to this 
section with reference to cases in which the hurt committed is grievous P L D 1963 Pesh. 6. 

Mere fact of the confessional statements of the accused having been recorded after 
about a month of their arrest did not make them doubtful as the same were not only 
inculpatory but were also corroborated by independent and uninterested prosecution evidence 
of the witnesses who were present at the spot and were victims of robbery. None of the victims 
of robbery, however, had been caused any hurt or injury by the accused. Accused were 
consequently convicted under Section 392, P.P C. and their sentences were reduced 
accordingly. 1995 P Cr. L J 449. 

395. Punishment for dacoity : Whoever commits dacoity shall be 
punished with imprisonment for life, or with rigorous imprisonment for a term 
which 1 [shall not be less than four years nor more than] ten years and shall 
also be liable to fine. 

COMMENTS 

Scope : This section prescribes punishment for simple dacoity; Section 396, for dacoity 
accompanied with murder; Section 397, for dacoity with attempt to cause death or grievous 
hurt Section 398, for attempt to commit dacoity when the offender is armed with a deadly 
weapon; Section 399 for making preparation to commit a dacoity; Section 400; for belonging 
to a gang of dacoits; and Section 402, for assembling for the purpose of committing dacoity. 

Police despite having advance information about the presence of culprits in a bungalow 
did not associate two independent and respectable residents of the area with the arrest and 
recovery proceedings and no circumstances warranting departure from the mandatory 
provisions of Section 103, Cr.P.C. could be pointed out. Arrest of accused in the 
circumstances was doubtful. No identification parade after the arrest of accused was held 
which was necessary in the circumstances of the case. Prosecution evidence was sketchy, 
incoherent and unreliable. Accused was acquitted. 1995 P Cr. L J 1337. 

Offence under Section 395, P P C. being triable by the Court of Session, Magistrate 
Section 30 had no jurisdiction to take cognizance of the same Conviction and sentence 
awarded to accused by the trial Magistrate were consequently set aside and the case was 
remanded to Sessions Court for fresh trial. 1995 P Cr. L J 1814. 

Name of accused did not appear in the F.I.R. Subsequent statement of complainant 
involving the accused in the case was false improvement which made the basis for other eye¬ 
witnesses as well for his false implication. Such aspect of the case was not attended to by the 
Courts below Accused was acquitted on benefit of doubt in circumstances. 1995 S C M R 
1350. 

396. Dacoity with murder : If any one of five or more persons, who are 
conjointly committing dacoity, commits murder in so committing dacoity, 
everyone of those persons shall be punished with death, or imprisonment for 
life, or rigorous imprisonment for a term which 2 [shall not be less than four 
years nor more than] ten years, and shall also be liable to fine. 

COMMENTS 

Object : In providing this section the object of the Legislature seems to be that the 
penalty of death or imprisonment for life may be inflicted on a person convicted of taking part 


Subs, by the Criminal Laws (Arndt) Ordinance, III of 1980. 
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show that he himself committed t e mur ^ under thjs sect j 0 n is that the dacoity is the 

Ingredients : The first ess ® nce J . ond PSS ence of the offence is that the murder is 

commrtt^^ of the dacoity in question. 

Where the accused c ^ fes ^ ed ^ g v ^g noconcern^h Sher"^ 
was a middle aged respectable person ha g details as to how accused planned 

accused having confessed guilt separate y 9 jt wgs he/d that there was no reason to 
dacoity selected house and then execute ' counse | did not criticise the recovery of 

disbelieve evidence of such a witness. The Defence uou nrnsprution witnesses and 

stolen Clothes from appellants and no of appelto 

accused was alleged or even suggested during cross e onn < QCC i nn an d rproverv from 
could safely be maintained, it was held, solely on extra-jud'cal confession anid irecovery from 

them of clothes belonging to complainant and his family members. P L 

Identification of accused: Rule of prudence requires independent corr obor at ion of the 
statements of eye-witnesses qua each accused as an abundant caution because th ® e ^ 
of identity based on personal impression has to be approached with considerable cauhon 
specially when the whole case hinges upon sudh evidence. Testimony of sense can ic 
implicitly relied upon even when the veracity of the witnesses cannot be challenged. Chances 
of error in identification become greatly increased when the identification is based on glimp 
in the confession and pandimonium of the moment at the night even though the night is 
moonlit or the place of occurrence is fitted with electric bulb. 1995 S C M R 276 (e). 

Appeal against acquittal : Dismissal of appeal without hearing of accused. Although no 
order can be made to the prejudice of the accused, particularly in appeal against acquittal 
unless they have had an opportunity of being heard either personally or by counsel, yet there 
is no legal bar for the dismissal of the appeal against acquittal in the absence of the accused or 
without hearing them. 1995 SCMR 276 (d). 

Offences Against Property (Enforcement of Hudood) Ordinance 1979 : Complainant 
in the case was at the same time the Investigating Officer, S.H.O. of the police station in which 
the F I R was lodged, first informer and a Naib-Tehsildar with powers of a Criminal Court tor 
recording judicial confessions and granting remand of accused, which was totally unjust and 
against principles and practices of the Courts and all his actions were without jurisdiction and 
coram non judice and such irregularities were not curable ... All the three ocular witnesses or 
the incident were in substantial conflict among themselves ... Confessions made by accused 
having been retracted needed full corroboration beyond any reasonable doubt which was not 
forthcoming ... Recovered empties and arms were never sent to Ballistic Expert for matching 
None of the recoveries was direct except a Tape Recorder which was doubtful having not been 
witnessed by the pers'ons of the locality despite their being available. No identification paraa 
was held in the case. Accused were acquitted on benefit of doubt in circumstances. 1" 
MLD 662 

397. Robbery or dacoity, with attempt to cause death or grievous 
hurt : If, at the time of committing robbery or dacoity, the offender uses any 
deadly weapon, or causes grievous hurt to any person or attempts to caus 
death or grievous hurt to any person the imprisonment with which su 
offender shall be punished shall not be less than seven years. 

COMMENTS 

Scope of S. 397, P.P.C. Section 397, P.P.C. does not create any substantive 
but it accomplishes Ss 392 & 395, P.P.C. Section 397, P P C. in its nature is a rider to o. 

P P C 1998 PCr.U 1486. 
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Section 397, P.P.C. does not create an substantive offence, but it accomplishes 
sections 392 & 395, P P C. Section 397, P.P.C. in its nature is a rider to Section 394, P.P.C. 

1998 P Cr. L J 1486. 

Object : This section is intended to cover the case of a person who displays a deadly 
weapon to frighten his victims or their neighbours, or who makes use of any deadly weapon 
tor other similar purposes and its operation is not confined to cases where the weapon is used 
actually for causing injury or for attempting to cause an injury to another. P L D 1964 Kar. 269. 

The word" use" in Section 397 of the Penal Code. 1860 must be given its ordinary 
meaning and not a restricted meaning. It was argued that in order to apply Section 397 the 
offender should cause actual injury with any deadly weapon to the victim and only in that case 
it will amount to "using the deadly weapon." It was held that this interpretation of the word was 
not correct If a culprit armed with deadly weapon threatens the victim therewith and thus 
makes it easy for the other culprit to commit robbery or dacoity without let or hindrance, he 
would be taken to have used the deadly weapon within the meaning of Section 397 P L D 
1971 Lah. 776. 

Where the accused created fear in the minds of the witnesses being armed with deadly 
weapons so that they should not resist the commission of dacoity, it was held that it 
amounted to the use of deadly weapon within the meanings of Section 397, P.P.C 1980 
P Cr. L J 836. Hatchets and lathis which are ordinarily carried by persons in Sind Area were 
held to be not deadly weapons within the meanings of Section 397, P.P.C. 1980 P Cr. L J 838. 
Ahere the conviction under Section 397, P.P.C was based on recoveries of doubtful nature 
and evidence of unreliable character but convicting corroboration of evidence had forthcome 
in the nature of identification parade, the High Court maintained the conviction but reduced 
sentence N L R 1980 Cr. (Lah.) 438. Ocular testimony of station master and two other railway 
employees regarding the commission of dacoity by accused was corroborated by testimony of 
two other disinterested witnesses Footprints of accused from wardat also led to the village of 
accused Weapons and watch of the station master were also recovered from the possession 
of the accused The accused appeared to be after the cash in the custody of the station master 
and wanted to snatch it by overawing the station master by causing him hurt and putting him 
in fear of death or grievous hurt. Intention of the accused was clearly spelt out to obtain 
Government money lying in the safe. In the circumstances, the offence of dacoity was held to 
f^ave been made out 1980 P Cr. L J 836. 

The offender uses any deadly weapon, or causes grievous hurt’ : Word "uses” 
occurrino in Section 397 does not necessarily mean use of deadly weapon so as to cause 
injury Carrvina of a deadly weapon during dacoity or robbery is sufficient to bring the case 
*fhin mischief of Section 397, P.P-C. P L D 1974 Kar. 195. 

398. Attempt to commit robbery or dacoity when armed with deadly 
Weapon : If at the time of attempting to commit robbery or dacoity, the 
lender is armed with any deadly weapon, the imprisonment with which such 
offender shall be punished shall not be less than seven years. 

COMMENTS 


Anniioahiiitv of S 398, P.P.C. : Provision contained in S. 398, P.P C. did not create any 
substantive offence but simply provided that if any member of a gang of dacoits was armed 
with a i e ,hal weapon during an attempt of commission of dacoity such member was to suffer 
Minimum ,rnnnc.nmipnt of seven years No separate sentence was warranted under law by 
reason of said section which simply placed a restraint on the power of the Court not to award 
sentence of less than seven years on conviction in case of attempt to commit robbery or 
•Jorr ?,? K ll oHonrtPr vvas armed with any deac ”V weapon Section 398. P.P C was 
a Pphrahlp nniv to the case of an attempt to commit robbery and had hardly application to a 
^^nwhich iobbe^ had actually been committed Inal Court, thus, had committed an error 
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readwith S tMeTcuK ac"< S& 
property obtained by theft, having not caused or attempted to cause to any pe son death or 

hurt or wrongful restraint, offence committed by accused would fall under S. 382, P.P.C. and 

not under Ss. 392 & 398, P.P.C. P L D 1998 Kar. 118 

This section is aDDlicable only to a case of an attempt to commit robbery and has no 
application to a case inwhich the robbery has actually been committed I. can regulate the 
punishment only in cases ot an attempt to commit robbery as, distinguised from a case In 
which the offender has already accomplished his purpose and robbery hqg^ctually been 
committed. 

It is the terror which the possession of a deadly weapon naturally creates that has led 
the Legislature to provide for a severe sentence where the offender has such a weapon. 

399. Making preparation to commit dacoity : Whoever makes any 
preparation for committing dacoity, shall be punished with rigorous 
imprisonment for a term which may extend to ten years, and shall also be 

liable to fine. 

COMMENTS 

Preparation : Preparation to commit an offence is not punishable under the general 
principles of criminal jurisprudence, and an offence is supposed to be constituted when the act 
proceeds beyond the stage of preparation and reaches that of attempt. But it is an offe 
under this section to "make preparation for committing dacoity". The prosecution must show 
that there were persons who had conceived the design of committing dacoity^ One 
existence of such a conspiracy has been established then any step taken wrth the intentio 
and for the purpose of forwarding that design may justify the Court in holding that ™ er e 
been preparation within the meaning of this section A mere assembling without funne 
preparation is not a preparation within the meaning of this section Mere assembhng w tnou 
proof of other preparation is punishable under Section 402. A person may not be gui y 
dacoity, yet guilty of preparation, and not guilty of preparation yet guilty of assembling, i l " 

41 Cal. 350. f I 

Word "preparation" implies the concept of devising, planning or arranging the means or 
measures for committing an offence. 1995 M L D 1779. 

Cases of constructive assemblage of criminals explained with stress that in such cases 
constructive assemblage of offenders cannot and should not be excluded from Section 
P P C even if there is no evidence of their physical assemblage. 1995 M L D 1779. 

Whatever the purpose of assemblage of accused might be, the same has to be found by 
the Law Enforcing Agencies by collecting evidence. It would not be sufficient to say tna 
accused at the time of their arrest had stated so and so. 1995 M L D 1779. 

Like dacoity there are large number of other crimes which affect a society at large, sue 
as snipers firing, carnage in houses, mosques, imambargahs or other places of worship, e’ • 
which are generally more heinous than dacoity and fall within the definition of Mtna « 
"Fasad" (means tumult oppression, mischief) Preparation of such crimes, besides » 
commission, also needs to be treated as an offence which needs legislation by the Parlia 


1995 MLD 1779. 

None of the prosecution witnesses had stated that either the accused had assemble 
duly armed with weapons with the intention to commit a dacoity or he had heard them to 
conspiring or planning to commit such offence Even in the FIR no assertion was made t 
the accused had assembled at the given place for the purpose of or for preparation o 
committing dacoity Entire proceedings initiated on the basis of said F I R , had no leg 3 
sanctity Accused were acquitted in circumstances 1995 P Cr. L J 2052. 
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preparation to commit dacoity : Section 399, P.P.C. envisages preparation to commit 
dacoity which is a step beyond intention and has to be established through some overt act 
from the attending circumstances. 1998 PCr.LJ 1120 (b). 

400. Punishment for belonging to gang of dacoits : Whoever, at any 
time after the passing of this Act, shall belong to a gang of persons associated 
for the purpose of habitually committing dacoity, shall be punished with 
imprisonment for life, or with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 

COMMENTS 

"Belonging to a gang" : Association for the habitual pursuit of dacoity is the gist of the 
offence under this section. 

It is sufficient to establish that the person accused belongs to a gang whose business is 
the habitual commission of dacoity, or in other words, that he was associated with others for 
the habitual pursuit of that offence. 

Transfer of case from Sessions Court to Special Court without notice to accused- 
Validity : Sessions Court before transferring the case of accused from the Court of Additional 
Sessions Judge to the Special Court established under the Suppression of Terrorist Activities 
(Special Courts) Act, 1975 ought to have provided an opportunity of hearing to the accused. 
Said order having been passed without giving any notice to the accused or without hearing 
him being in violation of the principles of natural justice was illegal and the same was 
consequently set aside with the direction to Sessions Court to pass a fresh order in 
accordance with law. 1997 M L D 275. 

Quashing of F I R. : Mere presence of accused in the graveyard did not amount to an 
attempt to commit dacoity. Accused appear to have been already in Police custody when the 
case was reqistered against them. No probability or chance of conviction of accused having 
been found in the case, the F.I.R. registered against them was quashed and they were 
consequently acquitted. P L D 1994 Lah. 383. 

401 Punishment for belonging to gang of thieves : Whoever, at any 
time after'the Dassinq of this Act, shall belong to any wandering or other gang 
7 oersons associated for the purpose of habitually committing theft or 
robberS Snd not being of thugs or dacoits, shall be punished with rigorous 
imprisonment for a term which may extend to seven years, and shall also be 

liable to fine. 

COMMENTS 

. .. n0 doubt has excellent objects and uses; but it ought not to be 

Scope : This sectio ht to be brought within its four corners might have been 

restored to when the P e [ s ° nc | individual offences: nor is it intended to affect them, uoless 
wade responsible for distin mjss j on 0 f theft or robbery is clearly made out." 

a n association for the habitua 

... n f or purpose of committing dacoity : Whoever, at 

402. AssemDimg 0 f t hj S Act shall be one of five or more persons 
any time after the P , rno g e of committing dacoity, shall be punished with 
assembled for the pu P which may extend to seven years, and shall 

rigorous imprisonment for a ter y 

also be liable to fine. comments 

mbly of five or more armed persons cannot lead to the 

Applicability : Mere ass rom mit dacoity unless some overt act or circumstances 
"Herence that their intention v«s M L D 1725. 


are 


fence mat their i" ten,i °" n £rence 1997 MLD 1725. 
proved 10 support such inference 
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Physical assemblage and constructive assemblage of offenders . Cases of 
constructive assemblage of criminals explained with stress that in such cases constructive 
assemblage of offenders cannot and should not be excluded from Section 402, P.P.C. even if 
there is no evidence of their physical assemblage 1995 M L D 1779. 

7 Of Hijacking 

402-A. Hijacking : Whoever unlawfully, by the use or show of force or 
by threats of any kind, seizes, or exercised control of, an aircraft is said to 
commit hijacking. 

402-B. Punishment for Hijacking : Whoever commits, or conspires or 
attempts to commit, or abets the commission of, hijacking shall be punished 
with death or imprisonment for life, and shall also be liable to forfeiture of 
property and fine. 

402-C. Punishment for harbouring hijacking, etc. : Whoever 
knowingly harbours any person whom he knows or has reason to be a person 
who is about to commit or has committed or abetted an offence of hijacking, 
or knowingly permits any such persons to meet or assemble in any place or 
premises in his possession or under his control, shall be punished with death 
or imprisonment for life, and shall also be liable to fine. 

Of Criminal Misappropriation of Property 

403. Dishonest misappropriation of property : Whoever dishonestly 
misappropriates or converts to his own use any movable property, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Illustrations 

(a) A takes property belonging to Z out of Z's possession in good faith, believing, at the 
time when he takes it, that the property belongs to himself, A is not guilty of theft; but if A. after 
discovering his mistakes, dishonestly appropriates the property to his own use. he is guilty of 
an offence under this section. 

(b) A. being on friendly terms with Z, goes into Z's library in Z s absence, and takes 
away a book without Z’s express consent. Here, if A was under the impression that he had Z's 
implied consent to take the book for the purpose of reading it, >4 has not committed theft. But, 
if A afterwards sells the book for his own benefit, he is guilty of an offence under this section. 

(c) A an' being joint owners of a horse A takes the horse out of 8's possession, 
intending to use it Here as A has a right to use the horse he does not dishonestly 
misappropriate it But. if >4 sells the horse and appropriates the whole proceeds to his own use. 
he is guilty of an offence under this section. 

Explanation 1 : A dishonest misappropriation for a time only is a 
misappropriation within the meaning of this section. 

Illustration 

A finds a Government promissory-note belonging to Z, bearing a blank endorsement. A 
knowing that the note belongs to Z. pledges it with a banker as a security for a loan, intending 
at a future time to restore it to Z A has committed an offence under this section. 


Sections 402 B & 402-C ins. by the Pakistan Penal Code (Second Amendment) 
Ordinance XXX of 1981, S. 2 
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Explanation 2 . A person who finds property not in the possession of any 
person, and takes such property for the purpose of protecting it for. or of 
'esto r, ng it to. the owner, does not take or misappropriate it dishonestly, and 
not guilty of an offence: but he is guilty of the offence above defined, if he 
appropriates it to his own use. when he knows or has the means of 
discovering the owner, or before he has used reasonable means to discover 
and give notice to the owner and has kept the property a reasonable time to 
enable the owner to claim it. 

_ . ♦ 

What are reasonable means or what is a reasonable time in such a case, 
s a question of fact. 

It is not necessary that the finder should know who is the owner of the 
croperty. or that any particular person is the owner of it. is sufficient if. at the 
time of appropriating it, he does not believe it to be his own property, or in 
good faith believes that the real owner cannot be found 

Illustrations 

(a) A finds a rupee on the high-road not knowing to whom the rupee belongs A picks 
the rupees Here A has not committed the offence defined in this section 

lb) A finds a letter on the road, containing a bank note From the direction and contents 
* the letter he learns to whom the note belongs He appropriate the note He is guilty of an 
°*tence under this section 

(c) A finds a cheque payable to bearer He can form no conjecture as to the person 
•ho has lost the cheque But the name of the person, who has drawn the cheque, appear A 
‘'.nows that this person can direct him to the person on whose favour the cheque was drawn A 
appropriates the cheque without attempting to discover the owner He is guilty of an offence 

ljn der this section 

(d) A sees Z drop his purse with money in it A picks up the purse with the intention of 
restoring it to Z. but afterwards appropriates it to his own use. A has committed an offence 

IJf) der this section. 

COMMENTS 

q Pftn Th .-nee of the offence is that the property of another person comes into 
the rr f p ‘ Mhforriised in some neutral manner and is converted to his ov&n use No 

"Ctmem iTreguiredfor this offence to be comm,tied as in case of an offence under Section 
Jaiment is requireu « place w hen possession has been innocently come by but 

r ilbaPPf ? rhanae of possession by or from the knowledge of some new fact with 
^''.MheVanv'wlfprevious^y acquainted the retaining becomes wrongful and fraudulent. 

/-.ffonrp under Section 403 or 406 of the Penal Code, i860 be made out 
. n ? r(Jer l ^ at an ^orpc^arilv required to be proved are the entrustment of the property 
Htiri '*°^ 1,n 9 s that are or c0 nversion to one s own use or disposal of property 

dishonest misapprop ence merely wished to show that money had been entrusted 

ere the complainant in non accounting for them the Court should draw an inference 

j <if f userJ and on accoun p0 charge could be validly framed against the accused In 

r they had been misapp °P the specific evidence has to be brouqht on record proving 
to prove a criminal offence the sp p L D 1960 Kar . 926 . 


JRr to prove a criminal ut.cM- - 
u - tngredients of the offence very 
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In order to prove offence under Section 403, Penal Code, the prosecution has to prove.- 

(1) that the property was the property of the complainant; 

(2) that the accused misappropriated that property or converted it to his own use, and 

(3) that he did so dishonestly. P L D 1958 S C (Ind.) 247. 

Theft and criminal misappropriation : In theft the object of the offender always is to 
take property which is in the possession of a person out of that person s possession and the 
offence is complete as soon as the offender has moved the property in order to a dishonest 
taking of it In criminal misappropriation, there is not necessarily an invasion of the possession 
of another person by an attempt to take from him that which he possesses. The offender is 
already in possession of the property, and is either lawfully in possession of it, because either 
he has found it or is a just owner of it or his possession, it not strictly lawful, is not punishable 
as an offence because he has acquired it under some mistaken notion of right in himself or of 
consent given by another In case of theft, mere removal from the possession of a person with 
dishonest intention is enough, while in the case of criminal misappropriation there must further 
be misappropriation or conversion. 

"Dishonestly misappropriates" : To misappropriate" means to set apart for or assign 
to the wrong person or a wrong use, and this act must be done dishonestly. If a trustee 
repudiates the trust and asserts that he holds the property on behalf of a person other than the 
one who entrusted him with it, he has misappropriated the property just as much as he would 
have been said to misappropriate it if he had been putting forward his own claims to it. 

"Converts to his own use" : There must be actual conversion of the thing appropriated 
to the use of some person other than the person entitled thereto. Where the accused found a 
thing, and merely retained it in his possession, it was held that he could not be convicted of 
criminal misappropriation. I L R 10 W R Cr. 23-A. 

Claim of right : A servant, who retained in his hands money which he was authorized to 
collect and which he did collect from the debtor of his master, because money was due to him 
as wages, was held guilty of criminal misappropriation. 11 W R Cr. 51. 

Secreting letters : The accused, a servant in the Postal Department, while assisting in 
the sorting of letters, secreted two letters, with the intention of handing them over to the 
delivery peon and sharing with him certain money payable upon them It was held that the 
accused was guilty of attempt to commit dishonest misappropriation of property and of theft 

14 Mad. 229. 

Quashing of proceedings : Complainant wife had yet to lead evidence against her 
accused husband and his parents in support of her version and she could not be deprived of 
such opportunity merely because suits for dower and custody of minor were pending between 
the parties Quashing of proceedings was declined in circumstances 1994 P Cr. L J 2409. 

404. Dishonest misappropriation of property possessed by 
deceased person at the time of his death : Whoever dishonestly 
misappropriates or converts to his own use property, knowing that such 
property was in the possession of a deceased person at the time of that 
person decease, and has not since been in the possession of any person’s 
legally entitled to such possession, shall be punished with imprisonment of 
either description for a term which may extend to three years and shall also be 
liable to fine; and if the offender at the time of such person’s decease was 
employed by him as a clerk or servant, the imprisonment may extend to seven 
years. 
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Illustration 

l dies in possession of furniture and money. His servant A, before the money comes 

to the P° ss ® sal °" o an y person <o such possession, dishonestly misappropriates it. 

;nas committed the offence defined in this section. 

COMMENTS 

Object - The object of this section is to afford protection to property which by reason of 
cs being peculiarly placed needs protection where the person who could look after it is dead 
and the person entitled to it has not yet appeared. It is clear that in the case of immovable 
property no such risk is involved except where the immovable property is first demolished and 
converted into movable property and thereafter it is dishonestly misappropriated or converted. 
^doubt the word used in this section is general and taken by itself may mean both movable 
and immovable property but looking to the context, the word "property" means movable 
property 1955 MLR Criminal 328. 

Scope : The section is intended only to punish servants and strangers who could 
possibly have no right to, or interest in, the effects of a dead man and who misappropriate 
such effects, but not to punish near relations who take possession of and deal with the 
deceased s effects under a claim of independent ownership or a claim to succeed as heir to 
the deceased A I R 1915 Mad. 506. 

Where the articles of deceased were stated to be misappropriated by a remote relative 
*ho contended his share as heir of the deceased, held that charging accused with 
Misappropriation of article of deceased not a desirable procedure, in the circumstances of the 

case P LD 1977 Kar. 354. 

Of Criminal Breach of Trust 

405. Criminal breach of trust: Whoever, being in any manner entrusted 
with property, or with any dominion over property, dishonestly 
misappropriates or converts to his own use that property, or dishonestly uses 
or disposes of that property, in violation of any direction of law prescribing the 
Tiode in which such trust is to be discharged, or of any legal contract, express 
or implied which he has made touching the discharge of such trust, or wilfully 
suffers any other person so to do, commits "criminal breach of trust." 

Illustrations 

(*\ a hoinn ovprntor to the will of a deceased person, dishonestly disobeys the law 

*hch directs him to divide the effects according to the will, and appropriates them to his own 

USe A has committed criminal breach of trust. 

, „ . . uopnpr Z qoing on a journey entrusts his furniture to A, under a 

'ontr ♦ A IS a W t? r .? h i? L1 roti irned on payment of a stipulated sum for warehouse-room A 

^onestly^ells the goods^AbM committedcriminal breacho,trust. 

. n i<; anent for Z, residing at Lahore. There is an express or implied 

com, A ' residl " g ,n . 7 ' th _; a M sums remitted by Z to A shall be invested by A, according to 
£"tract between A and Z. hat an su (q ^ ^ djrect|ons , 0 „ , Q inves , (he $am * |n 

rj ,recti0n ^ ren ? lt 5 k rroctiv disobeys the directions and employs the money in his own 
r^pariy's paper A dishonestly o ^ ’ f t t r 1 

b ^'ness A has committed criminal breach o ust. 

, , A . iii.ictration, not dishonestly but in good faith, believing that it will 

, (d) But if A. in the la shares in the Bank of Bengal disobeys Z's directions and 

bih m ° re <or Z s adv (f nt ^ ge : Rpnna | for Z. instead of buying Company's paper, here, though Z 
J ys shares in the Ba " k ° 1H l^ p en titled to bring a civil action against A, on account of that 
h °uld suffer loss, and shoukj J?® ne s t | V has not committed criminal breach of trust. 

'°*s. yet A. not having acted dishonestly. 
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vA/ith nuhlic money and is either directed by law, r Jf 

(e) A, a Revenue Officer is en• ) Gov/ernmcjnl t o pay into a certain treasury all 

bound by a contract .expressor, mph Jj ,, appro priate 8 the money A has cornmitteo 
the public money which he holds a uisnunt»uy , , 

criminal breach of trust . . , 

ttmctori hv 1 with property to be carried by land or by water a 

V)A. a carrier, is entrusted P , "',,, n ’ |ltw) crirn irial breach of trust 

dishonestly misappropriates the properly A has commltieri 

406 Punishment for criminal breach of trust : Whoever commits 
criminal breach S trust shall be punished with imprisonment of either 
description tora term which may extend to '[seven) years, or with fine, or with 

both. 

COMMENTS 

Scope • The terms of the section are very wide. It applies to one who is in any manner 
entrusted with property or dominion over property The section does not require that he trust 
should be in furtherance of any lawful object The section then provides, inter dhd. that if such 
a person dishonestly misappropriates or converts of his own use the property entrusted to him 
he*commits criminal breach of trust. This part of the definition is complete in itself It has no 
reference to the provisions as to disposal in violation of a direction of law, or of a legal 
contract There are separate ways in which criminal breach of trust may be committed This 
section embraces the cases of all those offenders not specifically provided for in Sections 407 
408 and 409. Offences committed by trustees with regard to trust properly fall within the 

purview of this section. 

Ingredients : The section requires 

1 Entrusting any person with property or with any dominion over property. 

2 The person entrusted (a) dishonestly misappropriating or converting to his own use 
that property; or (fc>) honestly using or disposing of that property or wilfully suffering any other 
person so to do in violation-- 

(/') of any direction of law prescribing the mode in which such trust is to be discharged, 
or 

(//) of any legal contract made touching the discharge of such trust 

Cheating, theft, criminal misappropriation and criminal breach of trust*- 
comparison ; The offence of criminal breach of trust is akin to cheating, theft and criminal 
misappropriation but differs from them in important respects In criminal breach of trust the 
property is lawfully acquired, or acquired with the consent of the owner, but dishonesty 
misappropriated by the person to whom it is entrusted In cheating the property is wrongfully 
acquired in the first instance by means of a false representation If theft of property IS take f 
without consent of the owner and the dishonest intention to take property exists at the time 
such taking. In criminal misappropriation the property is innocently acquired often casual1 * d 
by chance but by a subsequent change of intention the retaining becomes wrong a 

fraudulent 

Offence of criminal breach of trust would not be made out when there is no mater !^ 
substantiate allegation of dishonest misappropriation, conversion to one's own use or cusp 
of property in violation of any direction of law 1997 Cr. L J 502; 1998 P Cr. L J 162 . 

‘Entrusted’ : Entrustment is an essential element of the offence described in 
405 "Entrusted" is not necessarily a term of art It may have different implication in ^ 
contexts In its most general significance all it imports is a handing over the possess 
some purposes which may not imply the conforming of any property right at all 


1 Subs for three by Criminal Laws (Amdt.) Ordinance, XXXIII of 1981 
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thaUhe accused^corTunitted ^ he' nHo ° f th6 i accused t0 accou nt of the same is sufficient to 
the prosecution to prove misappropriation^irectlyTL Ditw DaccasVl Whemun^the 

,he ,rUS,ee ,i,ed 

/nrn^-Sf property macJe b y complainant to trustee as he had no 
uci s s d cli as he was neither owner nor legally in possession of trust property, 

V n ? er Section 406 - P P c was at all made out against the trustee N L R 

1981 Cr. L J 130. 

Where the petitioner was prosecuted for criminal liability under Section 406, P P C. by 
the complainant after the dismissal of the civil suit of the complainant for recovery of certain 
amount both by Civil Judge as well as District Judge It was held that the case was of civil 
nature and there was no justification for continuance of criminal proceedings against the 
petitioner except an abuse of process of Court. Criminal proceedings in these circumstances 
//ere quashed 1981 P Cr. L J 1261. 

Admission by accused of liability to pay amount alleged to be misappropriated not 
necessarily an admission of any element of offence : Where the accused impliedly admitted 
his liability to pay by asking for time in which to make good the deficit, which time was 
extended on several occasions at his request, but he failed eventually to make up the loss and 
the case was reported to police It was held that the accused was not proved to have admitted 
any element of the offence of criminal breach of trust Much more is required than a mere 
acceptance of civil liability to make good an apparent loss of money, for holding that that loss 
is the result of breach of trust by the person making the admission, in the sense of Section 409, 
PPC P L D 1952 Lah. 648. 

Breach of trust by several persons : Entrustment is an essential ingredient of the 
offences of criminal breach of trust and a man cannot be guilty of this offence unless he is 
entrusted with the amount If Section 34 is to be applied to punish several persons for the 
offence of criminal breach of trust, it is necessary to establish that all of them were entrusted 
with the amount In the absence of entrustment a person may be guilty of abetment but cannot 
be charged and punished as a principal offender by the application of Section 34, for this 
section cannot create entrustment where there is none. P L D 1952 Dacca 354. 

Quashing of proceedings : Civil and criminal litigation going on between the parties 
bad disclosed a breach of contract which could not give rise to criminal prosecution. Amount 
could be recovered through the suit pending adjudication before a competent Court of law. 
Promise broken by the accused was not a criminal offence. Continuation of criminal 
Proreedinns anainst the accused amounted to an abuse of the process of Court in 
^cumlances and «he same were quashed accordingly ,995 P Cr. L J ,257. 

... , . T rmirt while dismissing the petition moved by accused under Section 

a V A ew taken b ,Y n t ho chown to be unsustainable in the eye of law Prosecution had 
ron P ^ c0 • , n ° Q onainst the accused which had been cited in the report submitted 
- dected enough evidenc 9 Q r p Q Series of transactions starting in 1989 and ending in 
v the Court under Section ■ the Arbitrator during arbitration who had also given the 

J J3 had been taken into a moun t and directed the parties to settle the matter. Applicability 
l,,f Jinq regarding outstanding ^ no t discussed at such stage without prejudice to the 
r ' Sections 222 & 234. Or v w hen the charge was yet to be framed by Trial Court and it 
,,ier 'ts of the case particuia y ^ ke an objection if the charge was not correctly framed or 
* ,j uld be open for the accus | gW py referring to the evidence already collected and 

violative of any provisio nua shing of proceedings was dismissed in limine in 
placed on record Petition 


^cumstances 1997 MLD 
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407. Criminal breach of trust by carrier, etc. : Whoever being 
entrusted with property as a carrier, wharfinger or warehouse-keeper^ 
commits criminal breach of trust in respect of such property, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

408. Criminal breach of trust by clerk or servant i Whoever, being a 
clerk or servant or employed as a clerk or servant, and being in any manner 
entrusted in such capacity with property, or with any dominion over property, 
commits criminal breach of trust in respect of that property, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENTS 

Scope : The offence is committed even where the act of the accused is to cause 
wrongful loss to his master for a time only 

Essential ingredients : Essential ingredient of Section 408, P P C. is dishonest 
misappropriation Prosecution has also to prove the entrustment of the property to the 
accused in the capacity of being a clerk or a servant or that he had dominion over the 
property. P L D 1997 Kar. 311. 

Servant : A servant, who received money for a specific purpose, ano did not use it for 
that purpose, and. on being called on to account for the money, falsely said that he used it for 
that purpose, was held to have committed this offence. 

‘Employed as a clerk or servant’ : If a person acts as a clerk or servant although there 
is no contract binding on him to work, yet so long as he does the duties he will come under the 
category of a clerk or servant. (1918) 40 All 565. 

Extra-judicial confession: Confession made by accused to a respectable person 
voluntarily when he is not in police custody can be made a basis for his conviction P L D 1997 

Kar. 311 (b) 

‘Dominion over property’ : If a clerk or servant who has dominion over the property of 
his master in some way or other misappropriates or converts to his own use property he 
commits criminal breach of trust. For instance, where it is the duty of a Municipal Water Works 
Inspector to supervise and check the distribution of water from the Municipal waterworks he 
has dominion over the water belonging to his employers. If he deliberately misappropriates 
such water for his own use or for the use of his tenants for which he pays no tax and gives no 
information to his employers, he is guilty of criminal breach of trust. 

Where the appellant deposited amounts allegedly misappropriated by him tor which he 
could be convicted for temporary embezzlement if it was proved that he intended by delayed 
deposit to cause wrongful gain to one person and wrongful loss to another person. The Trial 
Court basing his .udgment on evidence did not impute such intention to the appellant, and he 
was acquitted Order of Trial Court was maintained by way of extension of benefit of doubt 
1980 S C M R 402. Where the accused was under-trial for criminal breach of trust under 
Section 408 P P C and the Magistrate permitted the accused to summon witnesses in 
defence on payment of diet money and process fee but afterward without any justification and 
without affording him an opportunity to show that money misappropriated was deposited by 
him he closed the defence case Prosecution witnesses were also not examined by the Trial 
Court It was held that the judgment of Trial Court suffered from manner irregularity and 
conviction set aside in the circumstances. 1977 P Cr. L J 641. 
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409. Criminal breach of trust by public servant^ or by banker 
merchant or agent : Whoever being in any manner entrusted with property! 
or with any dominion over property in his capacity of a public servant or in the 
way of his business as a banker, merchant, factor, broker, attorney or agent, 
commits criminal breach of trust in respect of that property, shall be punished 
with imprisonment for life or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 




COMMENTS 

Scope : This section relates to commission of breach, trust, public servants, bankers, 
merchants, factors, brokers, attorneys and agents 

From sustaining a charge of criminal breach of trust it is not necessary that 
misappropriation in fact must be proved If in the circumstances of the case or by long lapse of 
time, the prosecution is not able to trace the misappropriated property or to produce evidence 
of the manner in which the misappropriation of conversion in fact took place, it cannot be said 
that the prosecution must fail even if there is other evidence in the mode to the conclusion that 
the property which was entrusted to be employed or over which he had domain and which 
was found missing, was misappropriated by him P L D 1965 Kar. 155. 

Person employed by undertaking, while it was privately owned, continuing in service 
after purchase of is a undertaking by Government P L D 1963 Kar. 26. 

‘In capacity of public servant’ : It is not necessary that the property should be that of 
Government, but that it should have been entrusted to public servant in that capacity 

It was contended that it was not one of the prescribed official duties of the petitions to 
receive the amounts in cash direct from the Lambardar but it has been found, as a fact, that a 
practice had grown for the Lambardar to pay the amounts in cash to the Wasil Baqi Navis 
instead of taking the trouble of going through the formalities themselves. The High Court 
observed that if the petitioner had held the office of Wasil Baqi Navis and was merely an 
ordinary citizen, few Lambardars would have reposed confidence in him so as to hand over to 
him the Government dues collected by them from the land-owners The High Court further 
took note of the fact that according to Section 409 of the Pakistan Penal Code the ingredient of 
the offence is entrustment of the property to the public servant in any manner Section 409 of 
the Pakistan Penal Code opens with the words ' whoever, being in any manner entrusted with 

property or with any dominion over property in his capacity of a public servant." The 

question is whether the words "in his capacity of a public servant" necessarily relate to the 
written charter of his duties as such public servant, or whether they would embrace even 
those actions which have come to be performed by the public servant in accordance with the 
accented n?actice of the post, appointment or department concerned It was held that there is 
no rafonaPtasis for drawing a line between the entrustment which takes place in accordance 
whh th cpIIh duties and that which is made in accordance with the accepted practice 
S n*, P 'Z or appotntment held by .he public servant In both cases the entrustment 

tslil 9 r ,h n hk raoacity of a public servant dealing with property in question in relation to 
akes place in his c p >' tjons would thus be covered by the provisions of Section 409 of 

The section would not of course extend to entrustment of property which has no 
the Code The sectio offjcja| capaC | t y 0 f the public servant as such 1973 S C M R 

connection whatsoever wim 

375. 

. . Matter having been brought to the notice of the Chief Executive of the 

Bail, gran - un j| a terally pass an order to freeze the Bank Accounts, nor he was 

Bank, accused could not of ob | igatl on to do so, he however on the direction of the 
shown to have anylegaiu ^ or(Jer for reezing lhe Bank Accounts Accused was 

Chairman at once compneu of issuance of a cheque book to co-accused and makina 

concerned either in the m opening of Bank Account in the name of 

entries for transfer of accounts, or h 


making 
co-accused and 
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withdrawal of Rs. 20 lacs from the same. Accused had not signed any forged cheque or 
document and no financial loss was caused to the Bank by any act or omnsion on hte; part No 
reasonable grounds, thus, existed to believe at such stage that the accused had committed 
the alleged offences and case against him needed further inquiry. Accused was admitted to 

bail in circumstances. 1996 P Cr. L J 1279. 

Leave to appeal was granted by Supreme Court to consider whether criminal 
miscellaneous application for release of the amount deposited by the' , s a 
application, was maintainable and whether High Court could pass P ~L • = f 

allowing the said application under S. 516-A or under S. 561-A or under any . of 
the Criminal Procedure Code or under any other law in a bail application which had already 

been disposed of. 1998 S C M R 1758. 

Misappropriation with dishonest intention necessary for conviction : In i order to 
secure a conviction for an offence of criminal breach of trust, it must be shown in all cases that 
there was dishonest intention on the part of the person to whom the property was entrusted^A 
mere refusal on the part of an agent to render accounts or to pay the money due is not enough 
to bring him within the mischief of Section 409, P P C. In other words the misappropriation o 
the entrusted property must be shown to be with dishonest intention. Where the relationship of 
principal and agent was established between the parties in 1950, and it is the complainant s 
case that tor five years the work proceeded smoothly and the trouble arose only when the 
complainant opened a second agency at Faisalabad and did not accede to the request of the 
respondent toclose down that agency. It was the assertion of the petitioner-complainant 
himself that the respondent got annoyed at the opening of the second agency and refused to 
render accounts for that reason: it was held that the reason for the refusal of the respondent to 
render accounts was not related to any dishonest intention on his part. P L D 1960 Lah. 1060. 

Accused had actually submitted the vouchers showing the expenditure of the amounts 
entrusted to him which had been entertained by the Municipal Committee and were under 
scrutiny for approval. Said vouchers, if ultimately found to be correct, would make conviction 
of accused groundless. Allegations of misappropriation of the amounts against a ccus ed 
havinq not been proved beyond reasonable doubt at the judgment stage, Trial Court should 
have given the benefit of doubt to him. Accused was acquitted on benefit of doubt in 
circumstances. 1997 M L D 1723. 

The appellant was charged for misappropriation of an amount of Rs. 3445.87. The Trial 
Court arrived at the conclusion that actually he had misappropriated only Rs. 130 in respect of 
salary of a chowkidar He was convicted on the ground that the voucher to whom the salary 
was purported to be paid was not signed by the chowkidar. Neither chowkidar made a 
complaint nor he was produced by the prosecution In the circumstances conviction was set 
aside P L J 1982 C R C 20. Where the accused by misuse of his section as Secretary of a Co¬ 
operative Society obtained money from a Bank through forgery and fraud and contended that 
there was no entrustment of money by the Bank to the accused and it being so offence was 
not covered by Section 409, P P C The contention was repelled observing that the acts done 
bv the accused petitioner which have been proved on record clearly show that he had 
dishonestly induced the Bank with the help of his co-accused to deliver the money to his co¬ 
accused whom he identify as the real treasurer of society. It was held that conviction for 
criminal breach of trust was rightly passed. 1982 S C M R 748. 


Prosecution in order to establish the charge of criminal breach of trust must prove not 
only entrustment of or dominion over the property but also that the accused had either 
dishonestly misappropriated, converted, used or disposed of such property himself or had 
wilfully suffered some other person to do so. 1996 P Cr. L J 1717. 

Prosecution has to succeed on its own merits and prove its case against accused 
beyond reasonable doubt and every doubt has to be resolved in favour of accused. 1995 
p Cr. L J 1717. 
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misappropriated Case simply involved double paymentby mistake and th^personm whom 
double payment was made had since refunded the amount* Even ofhemise sa^ctbn ortem S 

pr0 ^ ranon^? mind^nd " eredefec,lve and harJ been issued mechanically without conscious 
application of mind and Trial Court in the absence of a valid sanction had no jurisdiction in the 
matter Accused were acquitted in circumstances. 1995 P Cr. L J 1403. 

Burden of proof : Despite existence of circumstances giving rise to adverse 

r' 0 ?’ | h f<?2 US probandi would still rest squarely on the shoulders of the prosecution. 

Punishment . Criminal breach of trust by a person in charge of public money calls for a 
severe sentence P L D 1969 Pesh. 18 ; P L D 1969 Lah. 217. 

Quashing of proceedings : Accused admittedly had not moved the Trial Court for 
acquittal under Section 249-A, Cr P C. where the case was pending Even if the F.I.R was got 
registered at the direction of the High Court the mandatory provisions of Section 249-A, 
Cr P C could neither be ignored nor violated and Trial Court should have been moved in the 
first instance under said provision Petition for quashing of proceedings filed under Section 
561-A Cr P C., therefore, was not maintainable and the same was dismissed accordingly 1996 
M L D 1368. 

Administration of criminal justice-Principles: Any admission or confession made by 
accused has to be taken into consideration in entirety and if any explanation is given by 
accused, prosecution is bound to prove the same as wrong. Court is also under an obligation 
to take such explanation into consideration. 1998 PCr.LJ 2042 (b). 

Criminal breach of trust : Burden of proof Mere entrustment of property to the 
accused and its shortage would not be enough to establish offence of criminal breach of trust 
under S 409, P.P.C. Onus is always on the prosecution to prove that accused had dishonestly 
misappropriated the property or used the same to his benefit. 1998 PCr.LJ 2042 (a). 

Special Judge’s appointment not lawful-Effect: Special Judge having not completed 
the probationary period as an Additional Sessions Judge and having been removed from 
service, was not eligible to be appointed as a Special Judge Anti-Corruption as contemplated 
by S 3 (2) of the Pakistan Criminal Law Amendment Act, 1958. Convictions and sentences 
awarded to accused by the Special Judge were consequently set aside and the cases were 
sent back for de novo trial and decision on merits afresh by a competent Court. 1998 PCr.LJ 

104. 

Of Receiving of Stolen Property 

410 Stolen property : Property, the possession whereof has been 
transferred bv theft, or by extortion, or by robbery, and property which has 
been criminally misappropriated or in respect of which criminal breach of trust 

h p 'n committed, is designated as stolen property, "whether the transfer 
ha* heen made or the misappropriation or breach of trust has been 
committed within or without Pakistan. But, if such property subsequently 
cnmes inti the possession Of a person legally entitled to the possession 
thereof i then ceases to be stolen property. 

4 11 Dishonestly receiving stolen property: Whoever dishonestly 
receives or retains, any stolen property, knowing or having reason to believe 
the same to be stolen property, shall be punished with imprisonment of either 
descnptfon for a term which may extend to three years, or with fine, or with 

both. 
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COMMENTS 

Scop* Section 410 explains what comes under the words 'staler ' P r °P e *y • ™ngs 
which have been stolen, extorted, or robbed, or wh'ch have been °bta^ by « mnd 
misappropriation or criminal breach ot trust come under the extended signification given to 

these words 

Section 411 clearly shows that besides dishonest possession of stolen P r °Pedy there 
must also Ire the knowledge of or at least reasonable belief in the property being stolen 
property but when some property Is proved to be stolen property'and P' . . : 

,, posse, ion of it cannot account for its possession especially when he is found " ho 
of it soon after the theft of tire property, it Is only reasonable to conclude not onfy mat he was 
In possession knowing or having reason to believe it to be stolen property but also that tnis 
possession of it was dishonest. 

Trial Court had acquitted the accused of the charge under Section 392 P.P.C. read with 
Section 17 of the Offences Against Property (Enforcement of Hudood) Ordinance, 1979, but 
relying upon the recoveries and Identification convicted them under Section 412_ P P.U. He/d 
prosecution had failed to establish its case against accused under Section 412 -? ^ p c 
reasonable doubt. Conviction of accused under Section 412, P P C. was converted to Section 
411 p p c in circumstances and their sentence was reduced to the imprisonment already 
undergone by them 1995 PCr.U 847. 

Knowing or having reason to believe : The wording of this section is designed to 
cover the case of a dishonest receiver of stolen property It cannot, or should not be used 
against person in possession of stolen property, unless the possessor has guilty knowledge at 
the time he becomes the possessor, or even subsequently, that the property was sto en. 
Circumstances may be suspicious, but the onus of proving guilty knowledge cannot be taken 
away from the prosecution. Under this section it has been frequently held that the word 
believe is of very much stronger application than the word 'suspect'. However great the 
suspicions of a man may be that the property of which he has become the possessor may 
have been stolen property, this in itself would be insufficient to fulfil the two ingredients 
required under Section 411, Pakistan Penal Code The word believe' must be interpreted as 
meaninq believe which would come to a man of reasonable mind A reasonable man must 
have felt convinced in his mind that the property with which he was dealing was stolen 
property and that it would not be sufficient in such a case to show that the accused person 
was careless or that he had reason to suspect that the property was stolen or that he did not 
make sufficient inquiries to ascertain whether it had been dishonestly acquired. The onus of 
proof in a case of this nature cannot shift from the prosecution to the accused, and that it is 
not necessary for an accused person to prove affirmatively that he came by the goods 
innocently It has been held, that if he can give explanation which might raise doubt in the mind 
of the Court as to his guilt he will be entitled to the benefit of the doubt. P L D 1951 Bal. 14. 

Protection against double punishment : Conviction for the second time on the same 
tacts not leqal Accused had been convicted and sentenced by the Special Judge, Anti- 
Corruption under S 411 /468, P P C. read with S. 5(2) of the Prevention of Corruption Act 1947 
in a case registered for theft of a motorcycle. Earlier accused had already been tried and 
acquitted by the Magistrate in a case registered regarding the theft of the same motorcycle 
under S 379. PPC and S. 14 of the Offence Against Property (Enforcement of Hudood) 
Ordinance. 1979 Held. Art 13 of the Constitution had offered a complete protection to the 
accused and the Exceptions set out in S 403. Cr P C as such could not be read to whittle 
down the effect of the Constitutional .guarantee Accused having once been acquitted by a 
Court of competent jurisdiction and such finding having attained finality, his conviction on the 
same tacts again by the Special Judge. Anti-Corruption, was not permissible. Accused was 
acquitted accordingly P L D 1998 Lah. 307 

Manual possession not necessary to constitute this offence : It Is not necessary that 
the accused should have had manual possession of the goods; but directing a servant to 
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dispose them of as by pawning or otherwise, will be suffirient in „ h „ .... 

Stolen property was brought by the thief into A s shop and A with auidv knowtrtn» 
servant and directed her to take the stolen goods to thepawn oHtaeand wlS .hi 
g'ri" (the mief). and the servant did not so accordingly and brought back the money which she 
handed to the thief in her mistress's presence, it was held, that this amounted to a receiving by 

* 0 ^TEfr^il^ugh she had never the m anual possession of either the goods or 

the money, wljmi i35. 

Robbed vehicle was recovered soon after commission of robbery and, in-between, it 
was not received or retained dishonestly by any body to constitute offence under Section 411, 
P.P.C. Once commission of robbery had taken place and incriminating robbed vehicle had not 
yet been transferred to some one who had received said vehicles dishonestly or having reason 
to know to believe the same to be stolen property, offence under Section 411, P.P.C. was not 
constituted 1998 M L D 518. 

Joint possession : In a house occupied by a joint family including several male and 
female members certain stolen property was found in a locked box. the key of which was in 
the possession of the wife of one of the men who. however, was not in the house. The husband 
was convicted under this section It was held that it could not be presumed that in every case 
of this kind the possession of the wife is per se the possession of the husband, and as there 
was nothing to connect the husband with the possession beyond the mere fact that he was the 
husband of the woman who had the key of the box, the conclusion that he was in possession 
of the property was not justified 27 Cr. L J 249. 

Recoveries had been made at the pointation of accused : Recovery memo, showed 
the special knowledge of the accused of the place where the stolen ornaments had been 
secretly kept No misreading or non-reading of any material piece of evidence could be 
pointed out Reappraisal of evidence could not be sought at such stage. Accused having 
undergone substantial part of their sentence substitution by Supreme Co.jrt its view for the 
view which prevailed with the Courts below, was not justified. Conviction and sentence of 
accused were upheld in circumstances, benefit of Section 382-B Cr.P.C was, however, 
extended to them Petition for leave to appeal was disposed of by Supreme Court accordingly. 
1998 S C M R 1367. 

Mere possession of stolen property by accused, by it elf not sufficient to prove 
participation in offence of theft Prosecution: b £ u " d ' 0 . sion of such P ro P ert y 

having connection with actual offence of f heft P L D 978 Lah. 1087. 

Conviction of accused on the statement of Police Officer alone, was not sustainable. 

1984 PCr. L J 1651. 

T L n orrilcpf1 admitted the recovery of stolen property from his possession Effect of 
non.pr<!duction d stolen property in Court, held to be neutralising/ The conviction was 
maintained 1984 P Cr. L J 1411- 

412 Dishonestly receiving stolen property in the commission of a 
dacnitv- Whoever dishonestly receives or retains any stolen property, the 
possession whereof he knows or has reason to be'ieve to have been 
transferred bv the commission of daco.ty, or dishonestly receives from person, 
whom he knows or has reason to believe to belong or tc have belonged to a 
nann nf dacoits property which he knows or has reason to oelieve to have 
been stolen, shall be punished with imprisonment for life, or with rigorous 
imprisonment for a term which may extend to ten years, and shall also be 

liable to fine. 
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COMMENTS 

Object : The object o. this section is to stamp out the offence o, dacoity which was very 
common when the Code was enacted. |( imp|ies receipt from 

This section refers to persons other jhari e actu^ jg pun j sha ble under it as 

severally^as^hose !&%£££% ~ under this section is much more serious 
than the offence under the preceding section. .. | pa d to the 

Mere recent possession of property taken in dacoity d \oe s.no p n ® p^ggg Dacca 204. 
presumption that the person in possession is 9 ^^ under th s ^ 411 P L D 1957 Lah. 

In most cases the presumption would be of an offence unoer 

Trial Court had acquitted the accused of ^" 9 e e n J , ^H^d)' Ordina^ca 1979, 'blit 

Section 17 of the Offences Against 1 ( co n°Sed?hem under Section 412, P.P.C. Held 

relying upon the recoveries and identification convictedj^^ Section ^ ppQ beyond 

prosecution had failed to establish its c g 412 P P C. was converted to Section 

reasonable doubt. Conviction “'^fsertenctw^ reduced to the imprisonment already 
411 . p.P C. in circumstances and their semence w 

underdone by them. 1995 P Cr. L J 847. .. 

413 . Habitually dealing in 

receives or deals with imprisonment for life, or with 

SSSSoSSra JS description^for a term w&ch may extend to ten years, 
and shall also be liable to fine. 

COMMENTS 

wi-rr sk as wars srst trs 

voluntarily assists in ^ believe to be stolen property, shall be 

punished wStTmphsonment of either description for a term which may extend 
to three years, or with fine, or with bot^ 

This section punishes those acts of receiving or retaining stolen property which do no, 
come under the purview of Sec ^ ^ there has not been such a 

Scope : This section is m . te "£ t anainst the party, as a receiver, under Section 411 ■ 

possession as would support an in such 9 a re | at j 0 n to stolen property as falls short of 

"When a person is shown to sta manner 0 f dealinq with the property may warrant a 

possession by him of such property, of or maki ng away with the property, with a 

charge of assisting in conceal g r P 9 there was no actual receipt of the property. 

A^moii'mceiving stolen arhcl^coukl^ie^convicted of concealing or disposing of them. 

Ingredients : This section requires two things 
(i, voluntarily assistance in concealing or disposing of or making away with property. 

(2) Knowledge or reason to believe that such property is stolen property. 
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Of Cheating 

415. Cheating : Whoever bv tip roi .,i n „ 
dishonestly induces the person so deceivp^trfnlr person ' fraudulently or 
person, or to consent that any person IhalUpJin = any P ro P ert y any 
induces the person so deceived to do or omit tn Tn pr °P erty ’ ° r intentionally 
not do or omit if he were not so deceivPd Tnn ?°. anyt ™ng which he would 
or is likely to cause damage or harm trfthat n d whict }. act or omission causes 
body, mind, reputation or property, is said to P chear. [ ° r any °* her perSOn] in 

meaning of this section Sd ° neSt concealment of facts is a deception within the 

Illustrations 

dishonestly induces Z totet'him^ave'onVredifnr! ^ erJ .' ce ’ Intentionally deceives Z, and thus 
cheats. ave on cred " 9°°ds for which he does not mean to pay, A 

that this 'article was mad^bTa’certaiJTcRlehmfri 311 ' 01 ^ in,entional| y deceives Z. into a belief 
l to buy and pay for the article ^cheats ™"ufacturer. and thus dishonestly Induces 

believinn *° Z 3 t alse u ample of an article ' intentionally deceives Z into 

buy and 9 pay for thfarticleTcheat" W SamP ' 6 - and ,hereby dishonest| V induces Z to 

(cO A by tendering in payment for an article a bill on a house with which A keens no 
money and by which A expects that the bill will be dishonoured, intentionally deceives Z and 
thereby dishonestly induces Z to deliver the article, intending not to pay for itA cheats ’ ^ 

(e) A, by pledging as diamonds articles which it knows are not diamonds intentionally 

deceives Z, and thereby dishonestly induces Z to lend money. A cheats. ’ y 

(f) A , intentionally deceives Z, into a belief that A means to repay any money that Z mav 

le nd to him and thereby dishonestly induces Z to lend him money; A not intendina to reoav it 
A cheats. M y 

(g) A, intentionally deceives Z into a belief that A means to deliver to Z a certain quantitv 
°f indigo plant which he does not intend to deliver, and thereby dishonestly induces Z to 
advance money upon the faith of such delivery. A cheats; but if A, at the time of obtainina the 
money, intends to deliver the indigo plant, and afterwards breaks his contact and does not 
deliver it. he does not cheat, but is liable only to a civil action for breach of contract. 

(h) A intentionally deceives Z into a belief that A has performed A’s part of a contract 
m ade with Z. which he has not performed and thereby dishonestly induces Z to pay money A 
cheats. 

(/) A sells and conveys an estate to B. A, knowing that in consequence of such sale he 
has no right to the property, sells or mortgages the same to Z, without disclosing the fact of the 
previous sale and conveyance to B, and receives the purchase or mortgage money from Z. A 
cheats. 

COMMENTS 

Scope : There is nothing in this section to exclude from the scope of its provisions 
cheating which has relation to imm^aD e_Propeirty The presentation which must be fraudulent 
°r. dishonest and which must have inauceo tne person deceived to deliver property may as 


Subs, by the Pakistan Penal Code (Arndt.) Ordinance. XU of 1980. 
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well be perpetrated in relation to immovable property as to movable property " ^ bue that so 

la. as that part ot the section which dtahonrt h”WW^S' ln 

must be read subject to the qualification that there s V riie^m/or p i n 1965 Lah 
title in immovable property which the buyer with ordinary care could discover. P L D 1965 Lah. 

676. 

Ingredients : This section requires- 

1. Deception of any person. 

2. (a) Fraudulently or dishonestly inducing that person: 

(/) to deliver any property to any person; or 
(//) to consent that any person shall retain any property, or 

(b) Intentionally inducing that person to do or omit to do ™' u ' s ° 

do or omit if he were not so deceived, and which act or omission causes or is likely to cause 
damage or harm to that person in body, mind, reputation or property. 

Deception : Dishonest concealment of facts is a deception within meaning of Section 
415. P.P.C. 1995SCMR 1249. 

Sections 415 and 420 -Cheating : An inducement to do something does not come 
within the mischief of Section 415 or 420, P.P.C. unless it is made with a dishonest and 
fraudulent intention from the very beginning. Even if it be admitted that the ac ^ u s e d pe 
had induced the complainant to shift his machinery to K on the ’t would fetch 

much more for profit in that city There was no indication on the ^ cord t ^ at J a J "nfeouaHy 
all the machinery from the very beginning and had never intended to work it at K It is equally 

Dossible that he had expressed this view generally as K was admitted to be a c Y_ 
view was reinforced by the fact that complainant had himself stated that he had personally 
taken the machinery and had himself fitted it at K and that he even worked if for a few days but 
had to leave suddenly due to illness. As a result it was clear that he never parted with the 
possession of the property or delivered it to accused/petitioner as a result of the inducement 
The complainant went back to W and left the machinery in the custody of the 
accused/petitioner. From that time onward the property was lying as a trust with accused and 
'its sale by the latter to another person amounted to an offence of criminal misappropriation o 
breach of trust. 1974 P Cr. L J Note 81 at p. 51. 

Cheatina and breach of contract : The distinction between mere breach of contract 
and cheatinq depends upon the intention of the accused at the time of the alleged inducement 
which may be judged by his subsequent act but of which the subsequent act is not the sole 
criterion. Mere breach of contract cannot give rise to a criminal prosecution. 

Cheatina and extortion : The offence of cheating must, like that of extortion be 
committed by the wrongful obtaining of a consent. The difference is, that the extortioner 
obtains the consent by intimidation, and the cheat by deception 

416 Cheating by personation: A person is said to cheat by 
personation" if he cheats by pretending to be some other person or by 
knowingly substituting one person for another, or representing that he or any 
other person is a person other than he or such other person really is. 

Explanation : The offence is committed whether the individual personated 
is a real or imaginary person. 

Illustrations 

(a) A cheats by pretending to be a certain rich banker of the same name. A cheats by 
personation. 

(b) A cheats by pretending to be 8, a person who is deceased. A cheats by personation. 
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COMMENTS 

Ingredients : This section requires any one of the following essentials :~ 

1 . Prevention by a person to be some other person. 

2 Knowingly substituting one person for another. P L D 1967 Dacta 826. 

than he o?sS± other' person reallyT 0 " represen,in 9 or an V 0,her P ers °" is a P««°" other 

rt nr pretend to be a Particular person. "As soon as a man by word, 

e f thi? n h ° dS h n i se orth as 3 P ers on entitled to vote with the object of passing himself 

3 £ d exer ^ lsin 9 th ® ri 9 ht which ^ person has, he has personated him." If a 
person at Oxford, who is not a member of the University, go to a shop for the purpose of fraud, 
wearing a commoner s cap and gown, and obtain goods, this appearing in a cap and gown is 
a sufficient cheating although nothing passed in words 

False personation at examination : Where A falsely represented himself to be B at a 
University Examination, got a half-ticket under B’s name, and wrote papers in B’s name, in 
was held that A had committed the offence of forgery and cheating by personation. 

Liability of companies : Company although distinct legal entity and quite different from 
its members, including directors, yet could act only through its directors and officers. 
Allegation of criminal offence against company can only mean alleged offence having been 
committed by its directors or officers. Court in order to decide as to who committed such 
offence is always required to pierce veil of incorporation Commission of a criminal offence by 
a company is not inconsistent with mens rea on part of its directors 1981 S C M R 573. 

417. Punishment for cheating : Whoever cheats shall be punished with ' 
'imprisonment of either description for a term which may extend to one year, or 
with fine, or with both. 

COMMENTS 

Scope : This section punishes simple cases of cheating. When there is delivery of any 
property or destruction of any valuable security, Section 420 is the proper section to apply 
The offence under this section is non-cognizable, the one under Section 420 is cognizable. 

Anneal aqainst acquittal-Principles: In the case Ghulam Sikendar and another v. 
Mamriz Khan others P L D 1985 SC 11 wherein the then Chief Justice Muhammad Afzal Zullah 
has formulated following principles on the question in issue: 

"However notwithstanding the diversity of facts and circumstances of each case, 
amonqst others' some of the important and consistently followed principles can be clearly 
visua"?sed from the cited and other cases-law on the question of setting aside an acquittal by 

this Court They are as follows - 

I gnainst acquittal the Supreme Court would not on principle ordinarily 
in an appeal y_ . wou id g j V e due weight and consideration to the findings of 
interfere and n ^ accuse d This approach is slightly different than that in an 
Lourt acq “ " onvers ion when leave is granted only for the re-appraisement of 
appeal agams . js undertaken so as to see that benefit of every reasonable 
evidence whi 1 eXtenc jed to the accused This difference of approach is mainly 
doubt s j a ct the acquittal carries with it the two well-accepted 

conditioned initial, till found guilty, the accused is innocent: and two that 


(D 


( 2 ) 


_.4.r mp ir liuai, —* - -X' ---"" ai iv. 

presumption bel'^w confirmed the assumption of innocence, 

aqain after the T rial a vw 

oarrv the second assumption and will also thus loose the first 


hi not carry the second assumption and will also 
The acquitta w conclusive effect on the end result the Court below, (a) 

one if on P°__ tAr . a , p^dence; (t>) misread such evidence; (c) received such 


disregarded W rna ,eria l 

evidence illegally 
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(3) In either case the well-known principle of re-appraisement of evidence will have to be 
kept in view when examining the strength of the views expressed by the Court below. 
They will not be brushed aside lightly on mere assumptions keeping always in view 
that a departure from the normal principle must be necessitated by obligatory 
observances of some higher principle as noted above arid for no other reason 

(4) The Court will not interfere with acquittal merely because on reappraisal of the 
evidence it comes to conclusion different from that of the Court acquitting the 
accused provided both the conclusions are reasonably possible If, however, the 
conclusion reached by that Court was such that no reasonable person would 
conceivably reach the same and was impossible then this Court would interfere in 
exceptional cases on overwhelming proof resulting in conclusion and irresistible 
conclusion; and that too with a view only to avoid grave miscarriage of justice and 
for no other purpose. The important test visualised in these cases in this behalf was 
that the finding sought to be interfered with after scrutiny under the foregoing 
searching light should be found wholly as artificial, shocking and ridiculous. 1997 

PCr. LJ 1421 

Attempt to cheat : In a prosecution on a charge attempting to cheat a certain person, 
that person need not be the complainant. P L D 1968 Lah. 451. 

418. Cheating with knowledge that wrongful loss may ensue to 
person whose interest offender is bound to protect : Whoever cheats with 
the knowledge that he is likely thereby to cause wrongful loss to a person 
whose interest in the transaction to which the cheating relates, he was bound 
either by law, or by legal contract, to protect shall be punished with 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with both. 

COMMENTS 


both. 

inn AMPtllrVC ' 


Scope : This section applies to cases of cheating by a guardian, a trustee, a solicitor, an 
agent, or by directors or managers of a bank in fraud of the shareholders. It is the abuse of 
trust that is vested with severe punishment. A Muslim, who represents himself to be a Hindu for 
the purpose of getting an employment with Hindu, who would not employ a Muslim, commits 
an offence under this section. 

419 Punishment for cheating by personation : Whoever cheats by 
personation shall be punished with imprisonment of either description for a 
term which may extend to 1 [seven] years, or with fine, or with both. 

COMMENTS 

Scope:This section provides punishment for the offence described in Section 416. 
P LD 1966 Lah. 330. ‘ 

Suits for restitution of conjugal rights and jactitation of marriage were pending between 
the parties basing on the genuineness or otherwise of the Nikahnama. Same fact was to oe 
determined in the criminal proceedings initiated by means of the impugned FJ.FL as tne 
dispute in the civil and criminal matter was directly andsubstant.allythe same. W 
Court/Family Court being the proper forum for the determination of civil rights of the^ parties 
revolvinq around their alleged matrimonial relations, criminal proceedings arising out omw 
said F I R were stayed till the final disposal of the civil litigation between the parties, 

P Cr. L J 1957. 


1. Subs for "three" by Criminal Law (Amendment) Ordinance, XXXIII of 1981. 
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Quashing of FIR : Prosecution had strong prima facie case to prove that foreign 
exchange account-holders whose names had been used for opening the accounts were fake 
persons and in view of the evidence so far collected by the Investigating Agency process of 
jaw could not be stopped from having its course. Investigation of the case was in progress. 
Quashing of F I.R. was declined in circumstances. 1995 P Cr. L J 1224. 

Leave to Appeal : According to the case of Resham Jan alias Noor Jehan v. State, 
1996 S C M R 1094. all the three Courts below had found the accused guilty of the charges of 
personation and forgery. Such concurrent findings were not liable to be interfered with in the 
absence of plausible ground. Leave to appeal was refused in circumstances. 

420. Cheating and dishonestly inducing delivery of property: 

Whoever cheats and thereby dishonestly induces the person deceived to 
deliver any property to any person, or to make, alter or destroy the whole or 
any part of a valuable security, or anything which is signed or sealed, and 
which is capable of being converted into a valuable security, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENTS 

Object : Simple cheating is punishable under Section 417. But where there is delivery or 
destruction of any property or alteration or destruction of any valuable security resulting from 
the act of the person deceiving, the proper section to apply is this section and not Section 417. 
Section 417 covers cases of cheating in which though there is fraud yet there is no intention of 
causing wrongful loss, or wrongful gain. The word 'fraudulently' is not used in Section 420 

Difference between Section 417 and Section 420 : The difference between Section 
417 and Section 420 is that, where, in pursuance of the deception, no property passes, the 
offence is one of cheating punishable under Section 417, but where, in pursuance of the 
deception, property is delivered, the offence is punishable under Section 420. P L D 1958 Lah. 
738. 

The ingredients of offences under Sections 420, 403 and 406, P.P.C. are to a substantial 
extent available in most cases of breach of contract. Similarly a default by a borrower in 
repayment of a debt without admission of liability may also frequently partake of the character 
of an offence under Section 406, P.P.C. There are numerous other instances of defaults in 
transactions purely civil in nature but which often appear to answer fully the ingredients of a 
criminal offence; and with a little clever glossing over every such case could be converted into 
an earnest prosecution It is here that a Court is called upon to act with circumspection and to 
exercise the utmost care and caution before it is persuaded to employ its process for 
compelling attendance. This duty is heavier in private complaints which relate to transactions 
apparently civil in nature The tendency to view a criminal action as a handy means to 
constrain a person’s conduct cannot be under-scored. We are still left with people in this 
country who are prepared to pay a price for their fair name and the spectre of a criminal 
Prosecution can often compel them easily to relent on a stand which is otherwise well founded 
in law and in equity. It is this growing abuse of the process of a Criminal Court that has to be 
guarded against. The difficulty for the Court itself often arises on account of the overlapping 
nature of a civil and criminal cause. But yet w, th a prudent application of mind it should be 
Possible to draw a distinction between the two It is perhaps well to remember that the word 
crime" suggests that not only should a man ave brought about the forbidden actus but also 
that the line of conduct which he had vo un ari y continued tcjhat conclusion was inspired, or 
at least accompanied, by mens rea. The accused, in other words, shall have been actuated bv 
a legally reprehensible attitude of mind. Cr. L J 1130. 

The word "fraudulently" is not used in Section 420. Complaint of cheating can be lorinpH 
by any person and not necessarily by the person actually defrauded P L D 1963 Dacca 357 
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Cheque cases : Where a post-dated cheque given by the accused in repayment of 
money was returned dishonoured by the Bank it was held that mere dishonour was not 
sufficient to sustain the cheque of cheating. P L D 1963 Kar. 54. 

Liability was merely on ground of cheque being dishonoured in civil liability and not 
criminal liability. 1971 P Cr. L J 943. 

The accused petitioner was not given sufficient opportunity of appearing and explaining 
allegations against him. Some co-accused were not arrested by the Police while others 
including main accused obtained bail before arrest So it was held that the accused petitioner 
was also entitled to bail in circumstances of case. 1982 S C M R 948. 

The very act of raiding the premises of the accused's petrol pump and getting samples 
by Naib-Tehsildar was without lawful authority because the Naib-Tehsildar was neither an 
"Authority" under the relevant Rules nor he was authorized by the "Authority to raid the said 
premises and get the samples. No possibility of the conviction of the accused existed even if 
the trial of the case was allowed. Proceedings pending against the accused in the Court of 
Magistrate were quashed in circumstances 1995 P Cr. L J 404. 

F I R. had been lodged relating to the plot after a period of four years without 
mentioning the finality of the decree passed by a competent Civil Court on the basis of 
agreement to sell in favour of the accused and against the complainant. An application under 
Section 12(2), C.P.C. on behalf of the complainant was also pending in the Civil Court which 
was the proper forum to decide the issue and if it found the agreement to sell in question to be 
a forged one, it could suo motu initiate proceedings under Sections 195 and 476, Cr P C as 
the police was not competent to take cognizance of an offence committed during judicial 
proceedings before a competent Court. F I R. was quashed in circumstances. 1995 P Cr. L J 
1668. 

Civil proceedings were pending against the accused and other Directors of the two 
Companies in the Court of Justice Queen’s Bench Division London and prosecution of 
accused in Pakistan for cheating the Bank or fabricating false documents was, therefore, 
highly doubtful. Main accused in the case having been acquitted by High Court and Trial 
Court, accused could not be tried on the same charge. Accused was a British National and the 
transactions in respect of sanction of loans and the documentation, therefore, having taken 
place in England, continuation of proceedings against the accused in the case amounted to 
abuse of process of Court which could not be allowed to perpetuate. Even otherwise if the 
prosecution was allowed to lead the evidence at the trial against the accused, he was not likely 
to be convicted as the main accused had already been acquitted of the charge. Proceedings 
pending against the accused were quashed in circumstances. 1995 P Cr. L J 1279. 

The accused accepted his liability and issued three post-dated cheques but all were 
dishonoured. Inability was held to pay up debt. It was held that it did not prove mens rea and 
the transaction was one of civil nature P L D 1978 Lah. 521. 

The accused was only responsible for preparing disputed bill and further nothing on 
record to prove that accused had any connection with the cashier who drew amount of 
disputed bill and was to make disbursement among the persons concerned The conviction 
and sentence were sef aside in circumstances. 1984 P Cr. L J 678. 

Cheating and dishonestly inducing delivery of property-Essentials: Prosecution, in 
order to attract S 420, P P C., must prove that the accused has cheated the complainant and 
that he.^by such cheating, has induced the complainant to deliver any property to anv person 
1998 PCr.LJ 347. 7 1 K 
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0/ Fraudulent Deeds and Dispossession of Property 

421. Dishonest or fraudulent rpmnuai r»r _, * . 

orevent distribution amonq creditors • ^°^ c ® alrr:ent of property to 

removes. conceals or delivers to any nprcon !!! dlshonestl '' or fraudulently 
transferred to any person without L P enn^ °' ,ra " sfe ^ or causes to be 
intending thereby to prevent or knowinn iftn 9° ns ' cl ® rat ' on ’ an y.property, 
prevent, the distribution of that propertv acmrdi™tn k |= y thst he , W|N theret) y 
or the creditors of any other Dersnn Ia»h°o d 9 -k j among his creditors 

either description for a te?m whch mlv eLtenH U tnf 6 wrth im P rlS0 ^ent of 
Wlt h both. cn may extend t0 two years, or with fine, or 

COMMENTS 

frauds cSmeclodwith'in'Svencv"The otfenr^r' del ? ,0rS ? 3p ,? cially in connection with to 
Willi intent to cause wrongful losstothe creditors 3 dlshonest dls P os ' ,lon of property 

creditors MWhopvp^rtchn ,raid . c * u,e ' 3t| y preventing debt being available for 

due to hkrlseH of tn nnfffSh* y 0r ,raudulent| y prevents any debt or demand 
due to himself or to any other person from being made available accordino to 

law for payment of his debt or the debts of such other person shall 9 be 
pumsheci with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. y 

COMMENTS 

Scope : This section, like the preceding one, is intended to prevent the defraudina of 
creditors by making property. Any proceeding to prevent the attachment and sale of debts due 
to the accused will fall under it. The offence consists in the dishonest or fraudulent evasion of 
one's own liability. 

Where the offence under Sections 406 and 422, P.P.C. v-eie allegedly occurred at a 
place where the Court to which the complaint was lodged had no territorial jurisdiction The 
question to be determined was of jurisdiction whether the Court at Hyderabad had the 
jurisdiction to entertain the complaint and issue process against the applicants when the 
alleged offences have taken place at Sukkur. It was held that Section 179 , Cr.P C 
contemplates cases where the act done and the consequences ensuing therefrom, together 
constitute the offence which was complete in itself. In the circumstances of the case 
proceedings in the lower Court were quashed. 1980 P Cr. L J 594. 

423. Dishonest or fraudulent execution of deed of transfer 
containing false statement of consideration : Whoever dishonestly or 
fraudulently signs, executes or becomes a party to any deed or instrument 
which purports to transfer or subject to any charge of any property, or any 
interest therein, and which contains any false statement relating to the 
consideration for such transfer or charge, or relating to the person or persons 
for whose use or benefit it is really intended to operate, shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

424. Dishonest or fraudulent removal or concealment of 
property • Whoever dishonestly or fraudutently conceals or removes any 
property of himself or any other person, or dishonestly or fraudulently assists 
in the concealment or removal thereof, or dishonestly releases any demand 


or 


Scanned by CamScanner 



406 


Pakistan Penal Cocfe, I960 


[Ss. 425-426] 


claim to which he is entitled, shall be punished with im P r ' s °^®^ 0 of nr ei ?:i r 
description for a term which may extend to two years, or with fine, or with 

COMMENTS 

Scope : This section provides for cases not coming within the purview Sechons 421 
and 422 It contemplates such a concealment or removal of Property from the placeiiriwhich rt 
is deposited, as can be considered dishonest or fraudulent, whether the fraud is intended to 
be practised on creditors or partners. 

Of Mischief 

425. Mischief: Whoever, with intent to cause, or knowing that he is 
likely to cause, wrongful loss or damage to the public or to any P e ^ 0 "> 
causes the destruction of any property or any such change in any P ro P er ^ 
in the situation thereof as destroys or diminishes its value or utility, or affects it 

injuriously, commits "mischief". 

Explanation 1: It is not essential to the offence of mischief that the 
offender should intend to cause loss or damage to the owner of the property 
miured or destroyed. It is sufficient if he intends to cause, or knows that he is 
likely to cause, wrongful loss or damage to any person by injuring any 
property, whether it belongs to that person or not. 

Explanation 2: Mischief may be committed by an act affecting property 
belonging to the person who commits the act, or to that person and others 

jointly. 

Illustrations 

(a) A voluntarily burns a valuable security belonging to Z intending to cause wrongful 
loss to Z A has committed mischief 

(b) A introduces water into an ice-house belonging to Z and thus causes the ice to melt, 
intending wrongful loss to Z. A has committed mischief. 

(c) A voluntarily throws into a river a ring belonging to Z with the intention of thereby 
causing wrongful loss to Z, A has committed mischief. 

Id) A knowinq that his effects are about to be taken in execution in order to satisfy a 
debt due from him to Z, destroys those effects, with the intention of thereby preventing Z from 
obtaining satisfaction of the debt, and of thus causing damage to Z. A has committed mischief. 

(e) A having insured a ship, voluntarily causes the same to be cast away, with the 
intention of causing damage to the underwriters A has committed mischief. 

(a A causes a ship to be cast away, intending thereby to cause damage to Z, who has 
lent money on bottomry on the ship. A has committed mischief. 

(g) A. having joint property with Z in a horse, shoots the horse, intending thereby to 
cause wrongful loss to Z. A has committed mischief. 

(h) A cause cattle to enter upon a field belonging to Z, intending to cause and knowing 
that he is likely to cause damage to Z's crop A has committed mischief 

426. Punishment for mischief: Whoever commits mischief shall be 
punished with imprisonment of either description for a term which may extend 
to three months, or with fine, or with both. 

COMMENTS 

The section deals only with a physical injury from a physical cause 
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Ingredients : This section necessitates three things :~ 

1. Intention or knowledqe of likelihood tn . 

or to any person. se wron 9^ u l loss or damage to the public 

2 . Causing the destruction o. some property or any change in i, or in its situation. 

3 Such change must destroy or diminish its value or utility or affect it injuriously. 

the public or to ai^personTThhPsection^en likely t0 < T ause ' wron 9 ,ul loss or damage to 

right and diminution of the value of ones prope'rwca'used h^thar^ 6 shoul< J be h an ln h va ? on of 
have been contemplated by the doer of it whence din it Th a ' nvaslon of ”9hf. which must 
consist in the infringement of an Listoo rnhfhnf 1, k da ™9 e " eed n °' necessaril V 

intpntion of dpfpatinn and ranrSi.? • ! ng 4 gh but may be caused by an act done with the 
some Dersons belonoinn tn nn & "i? m ruc u ° us a ri 9 ht about to come into existence Where 
5?. l^hirfthr 6 ° ng I 9 X °t U e u 1 age pulled up and remov/ ed fishing stakes lawfully fixed in 
® rlnnh h th m, es 0 the share by the vi,la gers of another village, and the removal of the 
fhpMhp nffonno th0Ut TX mtentl01 ? to appropriate them, occasioned "damage", it was held 
S he off t ence aiTI0LJ ' nt ed to mischief. A dominant owner, having a right of way over land 
belonging to another, has no right himself to remove an obstruction unless his right of way is 
impaired by it If he does so, he has employed unlawful means and if loss of property is caused 
thereby to another, he is guilty under this section. 

Causes the destruction of any property or any such change in any property, etc. : It 

is the essence of this offence that the perpetrator must cause the destruction of property or 
such charge in it as destroys or diminishes its value or utility. 

427. Mischief causing damage to the amount of fifty 
rupees : Whoever commit mischief and thereby causes loss or damage to the 
amount of fifty rupees or upwards, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 

COMMENTS 

Non-framing of a proper charge by Trial Court and failure of stating the manner of 
deception had made the entire proceedings null and void. Civil controversy had been 
converted into criminal proceedings without examining the crux of the matter by Trial Court 
which had not only resulted in grave miscarriage of justice, but had also made the accused to 
suffer agony of a protracted Trial and remand of case, in circumstances, could not serve any 
useful purpose Sessions Court had simply toed the line ill-foundedly drawn by the Trial Court 
decided the appeal arbitrarily without having gone through the record and its judgment 
was violative of the provisions of Section 367, Cr.P.C. Sale of land having been made bona 
fidely. mens rea was lacking in the case and question of conviction did not arise. Accused was 
acquitted in circumstances. 19" M L D 18 

428 Mischief by killing or maiming animal of the value of ten 
rupees • Whoever commits mischief by killing, poisoning, maiming or 
rendering useless any animal of the value of ten rupees or upwards, shall be 
Punished with imprisonment of erther description for a term which may extend 
to two years, or with fine, or wit 0 

429 Mischief by killing or matming cattle, etc., of any value or any 
animal of the value of fifty rupees . Whoever commits mischief by kll | lng ' 
Poisoninq maiming or rendering usetesi el 'ephant, camel, horse, mule, 
buffalo hull cow or ox, whatever may be the value thereof, or any other 
animal’ nf thP value of fifty rupees or upwards, shall be punished with 
'mp7ifonmen« of either desSpfion for a term which may extend" to five years, 

0r with both. 
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430. Mischiet by Injury to works of 

diverting water : diminution of the supply of water for 

or which he knows to be * f ’°d ' r drfnk forhuman beings or for animals 

which are a pro U pe P rty Se or for cleanliness or for carrying on any manufacture shall 
be puniThed°wth imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. 

COMMENTS 

Scope : This section deals with diminution of water supply. Section 278 applies if the 
water is spoiled so as to be unfit for use. 

For a conviction under this section there must be some infringement of r ' 9 ht nesting in 
some one by the act of the accused. It must be proved that the accused hadI no > rightt to do 
what they did This section only applies if mischief, within the meaning of Section 425, is 
committed A I R 1936 Lah. 15. 

The section applies equally to irrigation channels as to other sources of irrigation, such 
as tanks and pound 

According to the case of Talib Hussain v State, case resting on allegation that on 
relevant date and time accused appeared on scene armed with deadly weapon and disallowed 
complainant to take water as per his turn. Accused contending that prosecution had not 
brought on record evidence of turn of water of complainant at relevant time and that land or 
Killa where occurrence took place belonged to accused which indicated that it was not turn of 
complainant It was held that 

(i) Ownership of land of Killa had nothing to do with prosecution case that accused had 
forcibly interfered and deprived complainant from use of water and there was no use 
of water and there was no valid reason to interfere with conviction recorded under 
Section 430. 

(//) Sentence of 6 months' R.l merited reduction to sentence already undergone as 
convicts had faced agony of protracted trial N L R 1994 Cr. L J 113. 

Where the law bound the landlord to make arrangement for the supply of drinking water 
to his tenants but he neglected to make such arrangements he was held to have committed an 
offence under this section P L D 1959 Kar. 392. 

Offender under Section 430, P P C not liable under Section 379, P.P C. Section 430, 
P P C has a special/distinct legal entity and one who violates the same is not liable under 
Section 379, P P C P L D 1997 Lah. 689. 

431. Mischief by injury to public road, bridge, river or 
channel : Whoever commits mischief by doing any act which renders or which 
he knows to be likely to render any public road, bridge, navigable river or 
navigable channel, natural or artificial, impassable or less safe for travelling or 
conveying property, shall be punished with imprisonment of either description 
for a term which may extend to five years, or with fine, or with both. 

COMMENTS 

To support of a conviction under this section there must be evidence of intention to 
cause mischief, and of knowledge that injury is likely to result from the act of the accused 
(1883) 1 Weir 510. Such intention or knowledge is not necessary for offences under Sections 
279, 280 and 293 


432. Mischief by causing inundation or obstruction to public 
drainage attended with damage : Whoever commits mischief by doing any 
act which causes or which he knows to be likely to cause an inundation or an 
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obstruction to any public drainage attended with injury or damage shall be 
punished with imprisonment of either description for a term which may ex end 
to five years, or with fine, or with both. y ° 

433. Mischief by destroying, moving or rendering less useful a light- 
house or sea-mark ‘. Whoever commits mischief by destroying or moving any 
hght-house or other light used as a sea-mark, or any sea-mark or buoy or 
other thing placed as a guide for navigators, or by any act which renders any 
such light-house, sea-mark, buoy or other such thing as aforesaid less useful 
as a guide for navigators, shall be punished with imprisonment of either 
description for a term which may extend to seven years, or with fine or with 
both. 

434. Mischief by destroying or moving, etc., a land-mark fixed by 
public authority : Whoever commits mischief by destroying or moving any 
landmark fixed by the authority of a public servant, or by any act which 
renders such landmark less useful as such, shall be punished with 
imprisonment of either description for a term which may extend to one year, or 
with fine, or with both. 

435. Mischief by fire or explosive substance with intent to cause 
damage to amount of one hundred rupees or (in case of agricultural 
produce) ten rupees : Whoever commits mischief by fire or any explosive 
substance, intending to cause, or knowing it to be likely that he will thereby 
cause damage to any property to the amount of one hundred rupees or 
upwards i[or (where the property is agricultural produce) ten rupees or 
upwards] shall be punished with imprisonment of either description for a term 
which 1 [shall not be less than two years nor more than] seven years, and shall 
also be liable to fine. 

COMMENTS 

ADDeal aqainst acquittal : Extra-judicial confession was allegedly made by accused 
about siY wppks after the occurrence to a stranger who was hardly in a position to assist him. 
Evidence relatina to the recoveries was doubtful and the last seen evidence was 
unsatisfactorv Hioh Court, therefore, was right in not re ymg upon such evidence and was 
justified Inacquitting the accused. Leave to appeal was refused m circumstances. 1997 S C M 

R 532. 

Ouachinn of nroceedings : Only allegation against accused was that he was found 

uuasnmg oi k« used a t the time of his arrest. Accused was neither armed nor he 
standing alongwith the co^g rt in t he incident Witnesses in their statements recorded 

Was ShOWIl to h3VG y VT —I — inwrdwo tha am icarf in tKrv ___ 


was shown to nave u» g|sQ djd not in volve the accused in the case. Making the accused to 
under Section 161 . err. - unt t0 abuse of the process of law in circumstances. Case 

♦ace the trial in the case wou u hed 1997 M l D 2529. 

against accused was consequ y 

... Mierhief bv tire ° r explosive substance with intent to destroy 

•Whoever commits mischief by fire or any explosive substance, 
ir ?y s ®’ e ' c ' - „ or knowing it to be likely that he will thereby cause, the 

ntending to cau ■ . w hich is ordinarily used as a place of worship or as 

a h“ 0 d n well^g or as aplace for the custody of property shall be punished 


~ ' ZZThv the Criminal Laws (Arndt.) Ordinance, III of 1980. 

1 Subs, for may extend to oy i 
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with imprisonment for life, or with imprisonment of either description for a term 
which 1 [shall not be less than three years nor more than] ten years, and shall 
also be liable to fine. 

COMMENTS 

Object : This section punishes mischief by fire or explosive substance. Owing to the 
serious nature of the means employed the punishment is severe. 

Conviction-Acquittal : Prosecution produced oral evidence to the effect that one 
accused sprinkled the Kerosine oil while other set the same on fire Neither Jeerican in which 
Kerosine oil alleged to had been brought nor any burnt article was taken into possession. F.I.R. 
recorded two days after alleged occurrence Police declared accused persons innocent. Held. 
Ocular evidence does not inspire confidence. Conviction and sentence set aside. Accused 
acquitted K L R 1996 Criminal Cases 613. 

The accused were prosecuted under Sections 302, 307, 436 and 395 read with Sections 
148 ard 149 PPC and were convicted for multiple murder and other offences. The Trial 
Court acquitted three out of six accused by giving them benefit of doubt. The High Court on 
appeal acquitted yet another accused by giving benefit of doubt However, conviction of two 
accused was confirmed All the eye-witnesses deposed that they identified all the accused in 
light of fire raging all around the house set on arson The contention as to identification of the 
accused being not possible in view of the topsy-turvy condition was held to be without any 
merit Eye-witnesses claimed that they saw the occurrence by concealing themselves at a 
place which the accused did not see was held to be possible It was held that High Court 
extended maximum benefit of all principles of criminal justice to the accused party in the 
circumstances of the case, benefit of doubt having been extended to the acquitted accused, 
appellants claim to the extension of such benefit to them was held not sustainable. 1983 
S C M R 48. 

437. Mischief with intent to destroy or make unsafe a decked vessel 
or one of twenty tons burden : Whoever commits mischief to any decked 
vessel or any vessel of a burden of twenty tons or upwards, intending to 
destroy or render unsafe, or knowing it to be likely that he will thereby destroy 
or render unsafe, that vessel, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 
to fine. 

438. Punishment for the mischief described in Section 437 
committed by fire or explosive substance : Whoever commits, or attempts 
to commit, by fire or any explosive substance, such mischief as is described in 
the last preceding section, shall be punished with imprisonment for life or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

439. Punishment for intentionally running vessel aground or ashore 
with intent to commit theft, etc. : Whoever intentionally runs any vessel 
aground or ashore, intending to commit theft of any property contained 
therein or to dishonestly misappropriate any such property, or with intent that 
such theft or misappropriation of property may be committed, shall be 
punished with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


1 Subs for may extend to' by the Criminal Laws (Arndt.) Ordinance, III of 1980 
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or hurt: Whoever commits ml sc havtngmade 

for a term which may extend to five years, and shall also be liable to fine. 

COMMENTS 


in 


Quashing of proceedings : Genuine controversy regarding the possession of land .., 
relation to the offence of trespass as alleged in the F I R , existed between the parties which 
could only be resolved through a regular Trial after examining the prosecution as well as 
defence evidence. Accused petitioner had brought a separate complaint containing hfe cross 
version which was also awaiting Trial and it was too early to say that the case registered 
against accused vide impugned F.I.R. was either misconceived or amounted to the abuse of 
process of Court. Petition was dismissed accordingly. 1998 M L D 198 . 



Of Criminal Trespass 

441. Crimirial trespass : Whoever enters into or upon property in the 
possession of another with intent to commit an offence or to intimidate, insult 
or annoy any person in possession of such property, 

or, having lawfully entered into or upon such property, unlawfully remains 
there with intent thereby to intimidate, insult or annoy any such person, or with 
intent to commit an offence, is said to commit "criminal trespass". 

COMMENTS 

Ingredients of the section : (1) Entry into or upon property in possession of another. 

(2) If such entry is originally lawful, then remaining upon such property unlawfully. 

(3) Such entry or unlawful remaining is with intent- 
la) to commit an offence; or 

(b) to intimidate, insult, or annoy any person in possession of property. 

This section defines ‘criminal trespass’, punishment for this is provided in Section 447. 
„p rnnortu » . The W ord "property" in this section is wide enough to cover movable 

proper,^ o? “ UP °" en,eri " 9 r6mai "' ^ 

the intention described in tne secuu • 

-ru « ran onlv be committed against a person who is in actual physical 
The offence can y stjon ( f t f-, e complainant is not in actual possession of the 
possession of the prope L be co mmitted. But the offence may be committed even when the 
Property this offence cam js absent provided the entering into or upon the property 

Person in possession of t P the acts mentioned in the section. 

IS done with intent t0 .° * , A j 0int owner of property is entitled to have joint possession 
Joint possession • ^ b(Jt he js not justified in taking the law into his own hands to 

restored to him in a g s0 be j S liable for criminal trespass. A joint owner of land who 

recover possession, if he inten tion of knowledge of doing a wrongful act commits criminal 
enters upon the land with me 

trespass. offence" : Criminal trespass depends on the intention of the 

"Intent to cornmn »| nt ention" must always be gathered from the circumstances of 
offender. P L D 1959 La ■■ ’ bas ( 0 be considered is the consequences which naturally flow 

'he case; and one matte [ nan j S usually presumed to intend the consequences of his own act. 
trom the act, because a section contemplates a person in actual possession and 

Nature of P° ssess '° n p , D 1954 Pesh. ill. 
not constructive possession. 
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But this rule does not seem to be absolute and it had been held by general Courts that 
where a person enters upon the property in the possession of a tenant with the intention of 
committing an offence or to intimidate insult or annoy the tenant, the landlord may complain 
for criminal trespass. 23 Cr. L J 699. It has also been held that a person may either be in 
physical possession of property or he may be in possession through his licensee or tenant. 

‘With intent to commit an offence or to intimidate, insult or annoy any person in 
possession of such property ’: The word "intent’ 1 is not to be taken as identical with "wish" or 
"desire" The intention constitutes the entry criminal. Merely to trespass is not ordinarily such 
an offence, but when the trespass is in order to the commission of an offence, or when it is to 
intimidate, insult or annoy, it is punished. Thus, the essence of the offence is the intent in 
committing the trespass. P L D 1965 Kar. 637. 

Quashment of proceeding : Ingredients of offence of criminal trespass not made out in 
F I R or deposition of principal witness in case. No useful purpose would be served if 
proceedings allowed amount to abuse of process of Court. Proceedings under Section 447, 
P P C quashed 1983 P Cr. L J 42. 

Trespasser, could not claim right of private defence of his person unless he first brings 
to an end his own act of trespass. P L D 1983 S C 135. 

It is not a mere civil trespass by way of taking possession of property without the 
consent of the person in possession which would amount to criminal trespass it is a condition 
precedent to constitute the offence of criminal trespass that it should be with intent to commit 
an offence or to intimidate, insult or to annoy person in possession of such property. Looking 
to the wording, mere constructive possession would not be sufficient as a person in absentia 
cannot be said to be intimidated, insulted or annoyed and such person had to be named by 
the prosecution in order to sustain in the charge of criminal trespass. 1983 P Cr. L J 42. 

442. House-trespass : Whoever commits criminal trespass by entering 
into or remaining in any building, tent or vessel used as a human dwelling or 
any building used as a place for worship, or as a place for the custody of 
property, is said to commit "house-trespass". 

Explanation: The introduction of any part of the criminal trespasser's 
body is entering sufficient to constitute house-trespass. 

COMMENTS 

This section defines "house-trespass". It is a criminal trespass committed by entering 
into (or remaining in) any building, tent or vessel used as human dwelling or any building as a 
place of worship or a place for the custody of property. 

"Building" : The ordinary and usual meaning of building is an enclosure of brick or 
stone work covered by a roof. The mere surrounding of an open space of ground by a wall or 
fence of any kind cannot be deemed to convert the open space itself into a building, and 
trespass therein does not amount to house-trespass. A cattle enclosure, which was merely a 
piece of ground enclosed on one side by a wall and on the other three sides by a thorn-hedge, 
was held to be not a "building". But if the enclosure is for all practical purpose one of the rooms 
of the house and internal part of the building, it will be a "building" within the meaning of this 
section. 

Section 442 does not contemplate the intended or the prospective use of the building 
Only those buildings fall within the purview of this section which have been put to the uses 
specified in the section. Where a person after forcibly dispossessing a tenant enters the 
premises in this occupation and remains there against the will and without the consent of the 
landlord he would be guilty of house-trespass. P L D 1959 Kar. 345. 

443. Lurking house-trespass : Whoever commits house-trespass 
having taken precautions to conceal such house-trespass from some person 
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who has a right to ©xclud© or sjsct th© trp^naccor frrvrr> *u.~ u •i.j- 
trespass ”*' 0 * 1 * ** SUbieCt ° f the tres P ass ’ « to commirvtrfg house' 

COMMENTS 

Luking house-trespass is punishable under Sections 453 to 455, as the case may be. 

hm icp tre'cnacc^Jt house-trespass by night : Whoever commits lurking 

hnnct ocSo! ^, nset and before sunrise > is said to commit ‘lurking 

house-trespass by night. 

445. House-breaking: A person is said to commit "house-breaking" 
who commits house-trespass if he effects his entrance into the house or any 
part of it in any of the six ways hereinafter described; or if, being in the house 
or any part of it for the purpose of committing an offence, or, having 
committed an offence therein, he quits the house or any part of it in any of 
such six ways, that is to say:-- 

First: If he enters or quits through a passage made by himself, or by any 
abettor of the house-trespass, in order to the committing of the house- 
trespass. 

Secondly: If he enters or quits through any passage not intended by any 
person, other than himself or an abettor of the offence, for human entrance; or 
through any passage to which he has obtained access by scaling or climbing 
over any wall or building. 

Thirdly: If he enters or quits through any passage which he or any 
abettor of the house-trespass has opened, in order to the committing of the 
house-trespass by any means by which that passage was not intended by the 
occupier of the house to be opened. 

Fourthly : If he enters or quits by opening any lock in order to the 
committing of the house-trespass, or in order to the quitting of the house after 

a house-trespass. 

Fifthly • If he effects his entrance or departure by using criminal force of 
committing an assault, or by threatening any person with assault. 

o; wh/ ,/. u hp enters or quits any passage which he knows to have been 
'astened gainst such entrance or departure and to have been fastened by 
h| mself or by an abettor of the house ,res Pa ss 

Fvntanatinn • Anv out-house or building occupied with a house, and 
betweeTwhfch and such ^use there is an immediate internal communication, 
>s part of the house within the meaning ot this section. 

Illustrations 

< , a house-trespass by making a hole through the wall of Z's house, and 

Mlmg'^hand ihlough the aperture This is house-breaking. 

(bl A commiis house trespass by creeping into a step at a port-hole between decks. 

is house breaking 
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(c) A commits house-trespass by entering Z’s house through a window. This is house¬ 
breaking 

(, d) A commits house-trespass by entering Z's house through the door, having opened a 
door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house through the door having lifted a 
latch by putting a wire through a hole in the door This is house-breaking. 

(f) A finds the key of Z’s house door, which Z had lost, and commits house-trespass by 
entering Z's house, having opened the door with that key This is house-breaking. 

\g) Z is standing in his doorway. A forces a passage by knowing Z down, and commits 
house-trespass by entering the house. This is house-breaking. 

(h) Z. the door-keeper of / is standing in Y’s doorway. A commits house-trespass by 
entering the house, having deterred Z from opposing him by threatening to beat him. This is 
house-breaking. 

COMMENTS 

Gaining entry into a house with the intention of committing an offence by scaling wall 
amounts to house-breaking as the entry is by a passage not intended by any one, other than 
the offender for human entrance. Moreover, though it was not mentioned by any of the 
prosecution witnesses in so many words it is established by the circumstances that after 
throwing down S and R from the roof, the intruders quitted through the door in the courtyard of 
the house. That the door through which the intruders quatted had been fastened before the 
inmates of the house went to bed is clear from the fact that the intruders considered it 
necessary to scale the wall to gain entry into the house The act of quitting by opening the 
door will make the sixth clause of Section 445, Pakistan P.C., applicable and make the 
intruders guilty of "house-breaking". The "house-breaking" having been committed after sunset 
and before sunrise amounted to house-breaking by night" within Section 446 of the Pakistan 
Penal Code P L D 1952 Lah. 609. 

446. House-breaking by night : Whoever commits house-breaking after 
sunset and before sunrise, is said to commit "house-breaking by night." 

COMMENTS 

A person who commits house-breaking between sunset and sunrise is said to commit 
the offence of house-breaking by night. This offence is equivalent of the crime known as 
burglary in English Law. Thus gaining entry into a house with the intention of committing an 
offence by standing a wall amounts to house-breaking. If this is done after sunset and before 
sunrise, it would amount to an offence under this section. P L D 1952 Lah. 609. 

447. Punishment for criminal trespass : Whoever commits criminal 
trespass shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to five 
hundred rupees, or with both. 

COMMENTS 

Scope : A charge under Section 447 should specifically state the intent with which the 
entry is made, whether intent is to commit an offence or to intimidate, insult or annoy the 
person in possession of the property. The name of that person should also be stated. 1968 
P Cr. L J 972; 20 D L R 48. 

The Magistrate must find what the intent with which the accused committed the trespass 
was He is not to leave it to inference what the intent with which he committed the trespass 

was P L D 1967 Pesh. 62; P L D 1965 S C 640. 
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criminal'tres^ssTcTmmi^ t0 f P 2 88e ss him 0ffence of 

intent to dispossess is sufficient causeof annoyance 1971^ CM UP ° n land W ' th 

sideha^entereda^ea^nc^L^nmth° S u C H t n° by High Cour1 : None from the petitioner's 

s*~" israsrsax** ssfsss s?r:x» 2 ss 

““ "■* “ lJ - »“ JS-2J 

f t0 a 1 "* offence or intimidate, insult or annoy person in possession of 

t P rL™c Ma? \ Wa f, held that condition was precedent to constitute offence of criminal 
trespass^ Mere constructive possession was held that not sufficient to sustain charge of 
criminal trespass. 1983 P Cr. L J 42. y 

Criminal trespass : Prosecution in order to establish the offence of criminal trespass 
must prove that the real or dominant intent of the entry was to commit an offence or to insult, 
intimidate or annoy the occupant, and that any claim of right was a mere cloak to cover the 
real intent or at any rate constituted no more than a subsidiary intent. Entry upon land made 
under a bona fide claim, however, ill-founded in law the claim may be, does not become 
criminal merely because a foreseen consequence of the entry is annoyance to the occupant 
1998 MLD 1838. 

448. Punishment for house-trespass : Whoever commits house- 
trespass shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine which may extend to one thousand 
rupees, or with both. 

COMMENTS 

Taking of peaceful possession of immovable property without consent of the person in 
possession does not amount to criminal trespass. The fact that an accused should have 
known that the entry would cause annoyance to the man in possession is not enough to hold 
the act to be criminal trespass. 

When a tenant vacates the premises physical possession automatically reverts to the 
landlord The possession of the landlord continues even after the property has been let on rent 
and its actual possession delivered to the tenant for the possession of the tenant is the 
possession of the landlord The possession of the landlord is, during the continuance of the 
tenancy only subiect to the actual possession of the tenant and the moment that physical 
possession Hisannears the full possession of the landlord is restored It is a misconception that 
nnpo .onH?nrH P rPts some premises on rent, even though the intent gives up possession of 
the nremiles^nooffence in respect of the premises can be committed as against the landlord, 
^ ontitipfI to take possession of those premises without being in any way 

rnm Where therefore, a person after forcibly dispossessing a tenant enters the 

criminally MdDie. vv • hav j n g already entered remains thereagainst the will and without 

premises in his o cc yP 3 would be guilty of an offence under Section 448 P L D 1959 

the consent of the lanoioru 

Kar. 345. 

„ trespass in order to commit offence punishable with 

V.Mhlower commits house-trespass in order to the committing of any 
™?rJtehable with death, shall be punished with imprisonment for life, or 
wrth ngoroCs ?mpHsonment for a term not exceeding ten years, and shall also 

be Kable to fine. comments 

This section provides punishment for house-trespass committed with intent to 

common offence punishable with death 
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•cn urmco trpcnass in order to commit offence punishable with 

imorisonment for “^ Whoever commits house-trespass in order to the 

committing of any offence punishable W ith imprisonmenlnofexceedinq ten 
punished with imprisonment of either description for a term not exceeding ten 

years, and shall also be liable to fine. 

451. House-trespass in order to commit offence punishable with 
imprisonment : Whoever commits house-trespass |n order to the comm^ng 
of any offence punishable with imprisonment shall be puni'^ed 
imprisonment of either description for a term which may extend toi two years 
and shall also be liable to fine; and if the offence intended to be committed is 
theft, the term of the imprisonment may be extended to seven years. 

COMMENTS 

Scope: This section is similar to Sections 449 and 450. It provides punishment for 
house-trespass committed with intent to commit an offence punishable with imprisonment. In 
order to constitute an offence under this section the prosecution must first establish that an 
offence of simple house-trespass has been committed and then satisfy the Court in the 
particular case before it, that the house-trespass was committed with the object of committing 
a further offence punishable with imprisonment. 

It is not necessary that the Court should be in a position to say which specific offence 
the accused intended to commit. It is sufficient if the evidence leaves no room for reasonable 
doubt that the accused intended to commit an offence. 

Accused overpowering victim forcibly, taking her to a Kotha and despite resistance and 
committed sexual intercourse with her on her alarm the accused ran away. Sentence of two 
years in addition to fine of Rs. 500 was excessive and same was reduced to one year R.l. and a 
fine of Rs. 500 in circumstances. 1984 P Cr. L J 2207. 

Delay of eight days in making the report had been explained in the F I R. Statement of 
prosecutirix was corroborated by medical evidence and an independent eye-witness. 
Prosecutrix, an unmarried young lady, could not be believed to put her career, personal 
respect and family honour at stake by fabricating a false allegation of such nature in the 
absence of any motive. Prosecutrix, thus, had established its case against accused beyond 
any reasonable doubt. Convictions and sentences of accused were upheld accordingly. 1998 
PCr.LJ 486. 

452. House-trespass after preparation for hurt, assault or wrongful 
restraint : Whoever commits house-trespasss, having made preparation for 
causing hurt to any person or for assaulting any person, or for wrongfully 
restraining any person, or for putting any person in fear of hurt, or of assault, 
or of wrongful restraint, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 


COMMENTS 

Section 451 prescribes penalty for house-trespass committed with intent to commit an 
offence punishable with imprisonment. In this way it envelopes the provisions of this section 
But the object of the Legislature in enacting this section is to provide severer punishment 
where house-trespass is committed in order to cause hurt to, or to assault, or to wrongfully 
restrain, any person 

Accused forming unlawful assembly and entering cafes, etc., forcibly to prevent people 
from eating and drinking Ramzan, the conviction under Section 452 was well founded P L D 
1950 Pesh. 39. 
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Where the appellant went to the complainant s shop with exclusive purpose of settlina 
dispute over the use of passage between the complainant and the appellant but instead o^ 

Sng 0 pe a rson m s7om S both S ° f 3 ^ able neg ° t,at, ° nS part,es ^ 3 " d * 

entaung persons from both sides received injuries In the circumstances of the case each 
participant was held responsible for his own individual act P L D 1984 S C 22. 

nwJ h w a fnrn^ r K ati0r l! hip 0f the accused P erson wrth the deceased being motive of 
rnmmnniratoH to th ^ ©vidence on record Telephonic message about firing promptly was 
C0 —T d T°h he P ° ICe stat,on and Investigating Officer reaching the place of occurrence 
A.thin minutes The person lodging First Information Report was himself injured and witness of 
//hole occurrence was indeed a competent person No possibility of accused being 
substituted for real culprits or real culprits remained unknown The witnesses varied and most 
natural ones that could be produced The ocular evidence was provided by the natural 
witnesses who were of different categories No possibility in recovery, of doing away with 
weapons of offence or with clothes, enlistment of independent recovery witness therefore, was 
of no material difference to result. Fire-arm injuries on the deceased caused by pistol was 
recovered at the instance of the accused No inference favourable to accused could possibly 
be drawn from nature of pellet injuries. The conviction of the accused was just and proper and 
there was no mitigating factor for interference in sentence in the circumstances 1981 P Cr. L J 
575. 

Quashing of Order : Magistrate without verifying whether challan was available in his 
Court or not had taken cognizance of the matter and summoned the accused while challan 
actually had not been submitted in the Court and Investigating Agency had only forwarded 
cancellation report of the case with which the Magistrate had not agreed. Impugned order of 
the Magistrate summoning the accused was without jurisdiction and lawful authority in 
circumstances and the same was set aside accordingly. 1998 PCr. LJ. 1538. 

453. Punishment tor lurking house-trespass or house¬ 
breaking : Whoever commits lurking house-trespass or house-breaking, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, and shall also be liable to fine. 

COMMENTS 

This section provides penalty for the offence defined in Sections 443 and 444 

In all "house-breaking" there must be "house-trespass" and in all "house-trespasses" 
there must be "criminal trespass." Unless, the intent necessary to prove the offence of criminal 
trespass is present, the offence of house-breaking or house-trespass cannot be committed. 

Whprp the accused at mid-night entered the house of the complainant by scaling the 
wall at thp ripad of night but the purpose for such trespass remained shrouded in mystery. In 
the rirrnmSces of the case, the accused was held to be at least guilty of the offence of 
simpkduddng house-trespass punishable under Section 453. P P C. 1981 PCr.U 248. 

dsn i urkina house trespass or house-breaking in order to commit 
offenrp nunishable with imprisonment : Whoever commits lurking house- 
treVna« nr house-breaking, in order to the committing of any offence 
DunirrhahlP with imprisonment, shall be punished with imprisonment of either 
desrnntinn for a term which may extend to three years, and shall also be liable 
tn finp P and if the offence intended to be committed is theft, the term of the 
Imprisonment may be extended to ten years. 

H COMMENTS 

ThP offence described in this section is an aggrieved form of the offence defined in the 
. , Th fn?nn Section The later portion of this section is designed to have included within its 
pulvrS " house-trespassers and house-breakers by nigh, who have no. only 
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,ntended ,o commit, but have actually comnjl^ ^ 

is not sufficient to make out a case of comnal trespass 7 n ™“ b or ^ nsu K. That such an 

susses:k——«° f «* an act en,rY * 

not en °*^ Lurking house-trespass or house-breaking after preparation 
for hurt assault or wrongful restraint: Whoever commits lurking house- 
trespass’, or house-breaking, having made preparation pausing hu' 1 »»» 
npmnn or for assaulting any person, or for wrongfully restraining any person, 
of fo^Du^imanv person in fear of hurt or of assault or of wrongful restraint, 
shall be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

456. Punishment for lurking house-trespass or 
night : Whoever commits lurking house-trespass by night or house b e g 
by night, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to tine. 

457 Lurking house-trespass or house-breaking by night in[ orderto 
commit offence punishable with imprisonment : Whoever commits urk.ng 
house-trespass by night, or house-breaking by night, in.order to the 
committing of any offence punishable with imprisonment, shall be Punished 
with imprisonment of either description for a term which may f^end to five 
years and shall also be liable to fine; and, if the offence intended to be 
committed is theft, the term of the imprisonment may be extended to fourteen 

y 0arS ' COMMENTS 

Quashing of F.I.R. : F.I.R. was got registered by the respondent against the accused 
petitioners with a delay of about two years and on the same set of allegations, except addition 
of some more persons, the story of theft had already been found false , a ™ 
application of the complainant had been filed. Delay of more than two years itself was sufficient 
to hold the prosecution story as an afterthought Impugned F.I.R was got registered by the 
respondent as a counterblast to the F.I.R. got registered by the accused and was mala fide 
F I R. was quashed in circumstances. 1996 P Cr. L J 263. 

Leave to appeal refused : Appeal against acquittal of the charge under Section 457. 
P P C Prosecution was unable to point out any legal infirmity in the conclusions arrived at y 
the Federal Shariat Court for acquitting the accused under Section 457, P.P.C. Leave to appeal 
was refused to the prosecution accordingly. 1998 S C M R 1221. 

458 Lurking house-trespass or house-breaking by night after 
preparation for hurt, assault or wrongful restraint : Whoever commits 
lurkinq house-trespass by night or house-breaking by night, having made 
preparation for causing hurt to any person, or for assaulting any person, or tor 
wrongfully restraining any person, or for putting any person in fear of hurt, or 
of assault, or of wrongful restraint, shall be punished with imprisonment ot 
either description for a term which may extend to fourteen years, and shall 
also be liable to fine. 

COMMENTS 

Scope : This section is analogous to Sections 452 and 455. The application of this 
section would be justified only when the accused actually has himself made preparation for 
causing hurt to any person, efc., and not to his compensations as well as those who 
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-s apprehended in ,he 

Criminalllf C ° n ' /iC ' i0n bU ' r6dUCed Sen,ence ,0 °" e ^ akeadyTSell’V^Rm2 

reg^ st e^ed'a^^^dTiVat^^d el ay oMThou^and 1 rea^ satisfactory 

and all the eye-witnesses, mashir and complainant were found to be related intern had a°so 
their statements were found full of irreconcilable inconsistenciesTvLa" rhar the 

Er^n 011 * C0Ud h° U Y estab,ish the o ff ence The accused were given benefit of doubt and 
their conviction and sentences, in the circumstances were set aside. 1981 P Cr. L J 763. 

a I 0 ™! ° f appeal : Accused had been tried under Section 17 of Offences Against 
Property (Enforcement of Hudood) Ordinance (VI of 1979) by the Sessions Court but were 
convicted only under Section 458, P.P C and sentenced to imprisonment exceeding two 
years Appeal filed by accused in High Court was not competent under the law and lay before 
federal Shariat Court Appeal was consequently returned to the accused for presenting the 
same before the competent Court 1996 PCr.LJ 804. 

Sentence, reduction in : Accused had already suffered substantive part of his 
imprisonment and had further undergone the agony of protracted trial in the case which had 
lasted for more than seven years. Sentence of five years' R I awarded to accused was reduced 
to the period already undergone by him with remission of fine in circumstances 1997 M L D 
2509. 

Constitutional Petition : Registration of second FI R FI R already registered in the 
case was conspicuous by the absence of any mention whatever of the facts as alleged by the 
petitioner and the same, therefore, could not be investigated by the police Information as to 
the commission of the cognizable offences having been brought to the notice of the S.H 0. he 
could not refuse to register the F.I.R containing the petitioner s version of the case. S H O 
was consequently directed to register the F.l R. regarding the version of the petitioner P L D 
1998 Lah. 111. 

Limitation Act : Sessions Court while acquitting co-accused in the connected appeal 
had made an observation about the non-credibility of the prosecution witnesses which had 
created grave doubt about the participation of accused in the commission of the offence and 
such important circumstances was sufficient for liberal construction of limitation in respect of 
the time-barred appeal of accused. Impugned order passed by Sessions Court rejecting the 
application of accused for condonation of delay and his appeal in limine was consequently set 
aside as the Court had not exercised its jurisdiction properly and the case was sent back for 
decision on merits 1996 P Cr. L J 1824. 

if459 Hurt caused whilst committing lurking house-trespass or 
housp hreakinq : Whoever, whilst committing lurking house-trespass or 
houqp hrpakina causes hurt to any person or attempts to commit qatl of, or 
hurt tn anv person, shall be punished with imprisonment for life,, or 
imnrisnnment of either description for a term which may extend to ten years, 
and S also be liable to the same punishment for committing qatl or causing 
hud or attempting to cause Qatl or hud as is specified in Chapter XVI of this 

Code. 

COMMENTS 

Crnnp . This and the section following provide for a compound offence, the governing 
inrinont Twhich is that either a lurking house-trespass' or house-breaking' must have been 
* Completed b order to make a person who accompanies that offence either by causing 

1 Criminal Law (Amendment) Act, II of 1997. 
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grievous hurt or attempt toprfncipflc.do^ b^the" 
This section and Section 46Care 3 PP' tQ commit lurking house-trespass or house- 

person amounts to no more tha l? a . disturbed by a watchman while engaged in 

breaking. The accused one ear y 9 the CO mplainant. Immediately upon being so 

making a hole in the wall o e one of the accused firing off a pistol and 

the other two'anempti'ng t'o preven? their apprehens.onby using!^sticks. The (its. accused 
was convicted under this section and the two others under Section 460. 

Sentence of 10 years' R.l. and fine of Rs. 5,000 reduced to 5 years' R.l.and fine o f ts_ 
500 on ground that injuries suffered by complainant were simple in nature. N L R 1995 AC 

(a). 

Rail Petition for • The picture which emerged was that the complainant party had 

the time of incident required further enquiry. Bail allowed. 1996 P L R 

AnDreciation of evidence : Delay in lodging the F I R. stood explained in the F I R 
itself. Incident having taken place inside the complainant's house 

witnesses of the occurrence whose evidence was corroborated by the inur.es sustained by e 
complainant and no reason was available to disbelieve the same Jdent.f.cation of he accused 
at the time of occurrence did not suffer from any wrong Prosecution heving fa'led to prove 
the injuries sustained by the complainant to be grievous, the same were to be treat ®^ a ® 
Smptein hature Cohviction of accused was consequently maintained but m view of simple 
nature of the said injuries the sentence awarded to them was substantially reduced. 1997 

PCr.LJ 135 

460. Persons jointly concerned in lurking house-trespass or house- 
breakinq by night punishable for qatl or hurt caused by one of them .If, 
at the time of the committing of lurking house-trespass by night or house- 
breakina bv niqht any person guilty of such offence shall voluntarily cause or 
attempt 9 to Y commit qatl of, or hurt to, any person, every person jointly 
concerned in committing such lurking house-trespass by night or house- 
brpakina bv niqht shall be punished with imprisonment for life or with 
imprisonment ofeither description for a term which may extend to ten years 
and shall also be liable to the same punishment for committing qatl or causing 
Krt or itemS to cause qatl or hurt as is specified in Chapter XVI of this 

Code ] COMMENTS 

Scooe ■ This section deals with the constructive liability of persons jointly concerned in 
comm^ncflurVinghcxJse-trespass or house-breaking by night in the course of which death or 
qrievo“ hurt to any one is caused. It is immaterial who cause the death or grievous hurt 
Every person jointly concerned in committing such house-trespass oi house-breaking shall be 
nunkhPd in the manner provided in the section. This section can be invoked only if, from the 
evidence it is clearly possible to conclude that before the commission of the lurking house- 
fresoass bv niqht or house-breaking by night, the offenders did not have a common intention 
nf rommittlno anvthinq other than the above-mentioned offences and that if during the course 
of thecommfssior! 0"such In offence one of the persons causes death or grievous hurt to any 
person then only every person jointly concerned in committing lurking house-trespass by 
light or house-breaking by night shall be guilty of an offence under this section. P L R 196 
Dscca 105. 

The offence of murder having been committed after the offence of house-breaking 
terminated will not attract the provisions of Section 460. P.P C. The robbers, finding that tne 
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residents of the village intended to capture them, scaled the wall of the house in which they 
had committed robbery and jumped outside into the lane, carrying with them some clothes 
belonging to the owner of the house. When outside the house the robbers were surrounded by 
the villagers, to large numbers, at which one of the robbers who carried a fire-arm fired at the 
villagers, four of whom received injuries and one of those four died. It was held that Section 
460 P P C was inapplicable P L D 1956 Lah. 157. 

Administration of criminal justice : Where two views or inferences were possible, one 
favourable to the accused should be preferred 1994 PCr.LJ 2060. 

Extra-judicial confession—Evidentiary value : Extra-judicial confession can be a 
corroborative piece of evidence and cannot initially form the basis of conviction 1997 MLO 
1550 (b). 

Identification parade : Mere identification of an accused in an identification parade 
without any reference to the role played by him in the occurrence carries no weight. 1994 

PCr.LJ 2060. 

461. Dishonestly breaking open receptacle containing property : 

Whoever dishonestly or with intent to commit mischief breaks open or 
unfastens and closed receptacle which contains or which he believes to 
contain property, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 

COMMENTS 

This section and the following section provide for the same offence. As soon as the 
receptacle is broken open or unfastened the offence is complete. 

‘Receptacle’ : This may include not only a room, a part of a room or closed, etc., but a 
box or closed package T. being an inmate of his uncle s house, broke open a chest and took 
out proDertv from it He was convicted of an offence under Section 457. It was held that he 
could not properly be convicted under that section but should have been convicted under this 

section and Section 378. 

462 Punishment for same offence when committed by person 
entrusted with custody : Whoever, being entrusted with any closed 
receDtacle which contains or which he believes to contain property, without 
havtnn authoritv to open the same, dishonestly, or with intent to commit 
mischief breaks open or unfastens that receptacle, shall be punished with 
Sprisonment of erther description for a term which may extend to three years, 

or with fine, or with both. comments 

-r . VA/Ith the same offence as is punishable under the preceding section. 

This section deals there js a breach of trust on the part of the person to 

The punishment under it is nign«> K 

whom the receptacle is entrusted. 
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CHAPTER XVIII 

OF OFFENCES RELATING TO DOCUMENTS 
AND TO TRADE OR PROPERTY MARKS 

This Chapter contains Sections relating to forgery, making false documents, etc., and 
punishments therefor 

Section 477 A deals with falsification of accounts. Sections 463lane1464 explain forger 
Sections 479 to 489 deal with property marks, etc., and Sections 489-A to 489 6 dea 
counterfeiting, passing or possessing currency-notes and bank-notes 

463. Forgery : Whoever makes any false document or part °f a 
document, with intent to cause damage or injury, to the Public or to any 
person or to support any claim or title, or to cause any person to part with 
property 0 or to enter into any express or implied contract, or with intent to 
commit fraud or that fraud may be committed, commits forgery. 

COMMENTS 

This section defines forgery. Forgery may be defined as making a false document with 
any of the intents mentioned in the section 

Ingredients of the section : (1) Marking a false document or part of a document. 

(2) With an intent- 

(a) to cause damage or injury to the public or to any person, or 

(b) to support any claim or title, or 

(c) to cause any person to par with property, or 

(d) to enter into any express or implied contract, or 

(e) to commit fraud (or that fraud may be committed). 

Constitutional petition : Registration of crimina: case while matter was sub judice i in a 
r i rruirt Pptitinner moved Hiqh Court praying that Police be directed not to register a 
Dy 1 Court. Pe 0 ^ ord ^ r of Sub-Registrar while the matter was pending decision in 

cnminal case P ° t 0 jt t established that the transaction entered into by 

a Civil Court .Held. as.long as it was ^ ^ cou)d be regjstered with the Police till the 

pet Hpnrv ofeivil suit Only the Civil Court exercising powers under Section 476, Cr P C. could 
d^eef the Police tc^register case, if the Civ,. Court came to the conclusion that the petitioner 
fabricated the document (sale-deed) 1998 M L D 686. 

464. Making a false document : A person is said to make a false 

document¬ 
or^ • Who dishonestly or fraudulently makes, signs, seals or executes a 

F rS l nf a document or makes any mark denoting the execution 
o? C a documenf with the Son of causing" it to be believed that such 
document or part of a document was made, signed, sealed or executed by the 
authoritv'ofa person Iby whom or by whose authority he knows that it was not 
maSe signed P l^ed o"r executed, or at a time at which he knows that it was 
not made, signed, sealed or executed, or 

Secondly: Who, without lawful authority, dishonestly or fraudulently, by 
cancellation or otherwise, alters a document in any material part thereof, after 
it has been made or executed either by himself or by any other person, 
whether such person be living or dead at the time of such alteration; or 
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Thirdly . Who dishonestly or fraudulently causes any person to smn seal 
execute or later a document, knowing that suet, person by reison ot 
unsoundness of mind or intoxication cannot, or that bV reason of deception 

nature of the'alteration. 6 S n0t kn ° W ,he COn,en,s of the document or ,he 

Illustrations 

r A h f 3 lGtt u r 0f credil l,pon 8 for rupees 10 ° 00 - wr 'tten by Z. A, in order to defraud 

E adds a cipher to the 10,000 and makes the sum 10,0000. intending that it may bo believed 
by B that Z so wrote the letter. A has committed forgery 

(b) A, without Z s authority, affixes Z's seal to a document purporting to be a 
conveyance of an estate from Z to A, with the intention of selling the estate to B and thereby ot 
obtaining from 8 the purchase-money A has committed forgery 

(c) A picks up a cheque on a banker signed by 8, payable to bearer, but without any 
sum having been inserted in the cheque A fraudulently fills up the cheque by inserting the sum 
of ten thousand rupees. A commits forgery. 

(d) A leaves with 8, his agent, a cheque on a banker, signed by A, without inserting the 
sum payable and authorises 8 to fill up the cheque by inserting a sum not exceeding ten 
thousand rupees for the purpose of making certain payments. 8 fraudulently fills up the 
cheque by inserting the sum of twenty thousand rupees. 8 commits forgery. 

(e) A draws a bill of exchange on himself in the name of 8 without 8’s authority, 
intending to discount it as a genuine bill with a banker and intending to take up the bill on its 
maturity Here, as A draws the bill with intent to deceive the banker by leading him to suppose 
that he had the security of 8, and thereby to discount the bill, A is guilty of forgery. 

(f) Z's will contains these words : "I direct that all my remaining property be equally 
divided between A. 8 and C." A dishonestly scratches out Bs name, intending that it may be 
believed that the whole was left to himself and C, A has committed forgery. 

(q) A endorses a Government promissory-note and makes it payable to Z or his order by 
writmo on the bill the words "Pay to Z or his order" and signing.the endorsement. B dishonestly 
erases the words "Pay to Z or his order" and thereby converts the special endorsement into a 

blank endorsement. 8 commits forgery. 

ih\ a and conveys an estate to Z, A afterwards, in order to defraud Z of his estate 

{n) A sens a t u p sa me estate to 8. dated six months earlier than the date of the 

,hat he had conveyed ,he es,a,e ,0 a be,ore he 

conveyed it to Z, A has committed forgery. 

... - ,• . xa/HI m A A intentionally writes down a different legatee from the legatee 

(/) Z dictate nis entinq t o Z. that he has prepared the will according to his 

named by Z. and by * has committed forgery, 

instructions, induces Z to sign 

i ttpr and signs it with 8 s name without 8 s authority, certifying that A is a 

(/) A writes a let distressed circumstances from unforeseen misfortune, intending 
man of good characte obtain alms from Z and other persons Here, as A made false 

by means of such lene 710 nart with property, A has committed forgery 

document in order to induce h 

authority writes a letter and signs it in Bs name certifying to As 

(k) A without u . t0 obtain employment under Z A has committed forgery 
character, intending deceive Z by the forged certificate, and thereby to induce Z to 

inasmuch as he intended contra ct for service 
enter into an express or implied conira 

Explanation 1 : A man's signature of his own name may amount to 
forgery. 
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Illustrations 

(a) 4 signs h.s own name to a bill of exchange b * be " eyed that the 

bill was drawn by another person of the same name A has committed forgery 

(b) A writes the word accepted" on a piece of paper and sings 

that 8 may afterwards write on the paper a bill of e/c ^ an 9 fe ' J/ rJ rf B knowing th g e f act 
the bill as though it had been accepted by Z A is guilty of iorqe^ ^ 
draws the bill upon the paper pursuant to A s intention, 8 is als j gui / j 9 W 

(o A picks up a bill of exchange pa/able to the order of a different 
name A endorses the bill in his own name, intending >° 11 to be * 0 ^ er , 

endorsed by the person to whose order it was payable, here A has co 9- 

id) A purchases an estate sold under execution of ! n ommal r'em 

seizure ol the estate, in collusion with Z executes a lease of the estate to Z ,,, 

and tot a long period and dates the lease six months prior to the wan ^ "tent to defraud 
A and to cause it to be believed that the lease was granted before the seizure S. thougn ne 
executes the lease in his own name, commits forgery by antedating it 

(e) A a trader in anticipation of insolvency, lodges effects with 8 for A s.^nefit, and 
with intent to* defraud his credtos; and in order to give a colour to the transactoowrlesa 
promissory-note binding himself to pay to 8 a sum for value recer/ed. and ameda eMhat note 
Intending that it may be believed to have been made before A was on the point of insolvency 
has committed forgery under the first head of the definition 

Explanation 2 : The making of a false document in the name of afictrtl °ws 
person intending it to be believed that the document was [Tade by t r ?® t 
oerson or in the name of a deceased person, intending it to be believed that 
the document was made by the person in his lifetime, may amount to forgery. 

Illustration 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts the bill in 
the name of such fictitious person with intent to negotiate it A commits forgery 

Punishment tor forgery: Whoever commits forgery shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

COMMENTS 

The offence of forgery is defined in Sections 463 and 464 of the Code Under Section 
463 the matom of a false document with any of the intents therein mentioned is forgery and 
fe^tton 4 tS k se?storthwhen a person is said to make a 'false document wtthm the meaning of 

the Code in the Code is not as simple and clear as it is in common law 

Fotget^ m England is not defined by statute. It is defined ,n common law as the fraudulent 
making^or*alteration of a writing to the prejudice of another man s right 
Ingredients : The elements of forger are - 

1 The making of a false document or part of it 

2 Such making should be with intent to - 

(a' cause damage or injury to (/) the public, or (//) any person, or 

(b) support any claim or tjtle; or 

(c) cause any person to part with property; or 

(d) enter into any express or Implied contract, or 

(e) commit fraud or that fraud may be committed 
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•Making a false document" : A close analysis of the provision of Sect,on 463 would 
show that the two essentia ingredients of the offence of forgery are. ^,f//the mahna r^a 
false document and secondly, doing it with a fraudulent intention to cause damaoe™,n ur; to 
any person, to support a fa se claim or to cause a person to part with property etc The 
expression making a f.ilse document lias been further elaborated in Section 464 P P C In 
order to be a false document it must satisfy one of two alternative conditions / e it must have 
been made (1) with the intention of causing it to be believed that such document or part of 
document was made, signed, sealed or executed by or by the authority of a person by whom 
or by whose authority the accused knows that it was not so made signed, sealed or executed 
(2) Alternatively, that if the authority of the executant is not disputed, the intention, to cause it 
to be believed that it was made at a time at which the accused knows that it was not made 
signed or executed. 1971 P Cr. L J 799. 

Accused an Assistant Licence Clerk, in Police Office, was guilty of forging driving 
licences but nobody ever saw him forging alleged forged licence The Trial Court come to 
conclusion that opinion tendered by official expert of questioned documents was more sound 
and reliable as against opinion given by Private Expert but gave no reasons in coming to such 
conclusion. Prosecution, had failed to prove its case against the accused beyond doubt. The 
conviction and sentence were set aside, in circumstances 1983 P Cr. L J 697. 

Registration of case : S.H.O was not within his statutory right to refuse the registration 
of the case when the commission of the offence was alleged by the complainant to lay such 
information in writing through application before the Senior Police Officers soon after coming 
to know about the commission of forgery by the accused in the matter of the receipt of Rs. 
5,00,000 from him. Neither Deputy Superintendent of Police (Legal) was possessed of any 
authority/jurisdiction to opine on the method/manner of registration of a criminal case by the 
S.H.O. nor even his opinion was supported by any precedent Failure on the part of S.H.O. to 
register the case was, therefore, declared to be beyond his statutory duty and he was directed 
to proceed with the registration of the case and to conduct investigation of the same under 
Police Rules, 1934. 1994 P Cr. L J 798. 

Revision against dismissal of complaint : Trial Court had not ignored altogether the 
value of the evidence adduced and had recorded valid reasons for dismissal of the complaint 
to which no exception could be taken on the ground that the Trial Court had not recorded an 
elaborate and comprehensive order Parties having sought the enforcement of their rights and 
interests under the sale contract, dispute between them, was essentially of civil nature for 
which proper forum was Civil Court. Complaint was belated by more than a year without any 
Plausible explanation Since complainant had failed to make out a prima facie case against the 
accused Question of staying the proceedings in the criminal case could not arise. Trial Court 
when dismissing the complaint had neither acted illegally nor with material irregularity. 
Revision petition was dismissed accordingly. 1996 M L D 111. 

466 Foraery or record of Court or of public register, etc. : Whoever 
fnrnp^a document purporting to be a record or proceeding of or in a Court of 
lii^tTrp nr a reaister of birth, baptism, marriage or burial or a register kept by 
a n. hHr QPrvant as such, or a certificate or document purporting to be made 
hvnuhkr servant in his official capacity, or an authority to institute or defend a 
< It nr tn take any proceedings therein or to confess judgment, or a power-of- 
attrJrnlw chall be punished with imprisonment of either description for a term 
extend to seven years, and shall also be liable to fine. 

COMMENTS 

• This section "is not Intended to apply to cases to where a public officer, or a 
S f', or a public officer, whose duty it is to make entries in a public book, knowinqly 
,Hjr : i0n fS entry but to cases where a certificate or other document is forged by some 
unaumon^d person w«h a view to make a appear ,ha, i, was duly issued by .he 9 publte offl™ 
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as tor instance, where a man forges a marriage certificate duly Issued by the officer who ought 
to have issued it." But the former Chief Court of the Punjab livid that whoever, whether a public 
servant or a private individual, so tampers with a public register, as to commit forgery, Is 
punishable under this section. Intent to defraud Is, however, essential. 

Issue of copies : Where a person who is bound to give a true copy of any document 
gives a true copy of such document, he cannot be convicted of forgery punishable under this 
section merely because the original of whic h ho gives a true copy contains a statement which 
is false, and is Known or believed by him to be such As the original was not forged by the 
person giving the copy, he could not be convicted of forgery 

Fraudulent intent--existence of : A person who, at the reguest of another, sent to trap 
him. fabricates a document purporting to be a notice under the seal and signature of a Deputy 
Collector, he being informed that the notice was required by such other person for the purpose 
of being used in a pending suit (there being, however, in reality no such suit in existence) is 
guilty of forgery, it not being necessary that the intention of fraudulently using the document 
should exist in the mind of any person other than the person fabricating the document. 

467. Forgery of valuable security, will, etc. : Whoever forges a 
document which purports to be a valuable security, or a will, or an authority to 
adopt a son, or which purports to give authority to any person to make or 
transfer any valuable security, or to receive the principal, interest or dividends 
thereon, or to receive or deliver any money, movable property, or valuable 
security, or any document purporting to be as acquittance or receipt 
acknowledging the payment of money, or an acquittance or receipt for the 
delivery of any movable property or valuable security, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

COMMENTS 

Scope : The offence described in this section is an aggravated form of the offence dealt 
with in Section 466 The section provides punishment for forgery not only of a document 
purporting to be a valuable security but also of any document which purports to give authority 
to any person "to receive or deliver any money " A I R 1933 Pesh. 488. 

Valuable security : General power-of-attorney creating a legal right In the property with 
the powpr of its disposal is a valuable security 1994 M L D 1378. 

Bail Petition : F I R recorded in 1992 Investigation Agency not finalising investigations 
till 1994 Final challan was not submitted till 12-7 1997 Held that The case of the petitioner 
became one of further inquiry thereby attracting the provisions of sub section (2) of Section 
497. Cr P C Petitioner allowed bail K L R 1997 Cr. C. 666. 

Quashing of F.I.R. : Patwari of his own had submitted a report to the Circle Girdawar 
for the review of the sale mutation and no application had been filed by the accused before 
anv Revenue Authority in the matter Fact of the names of the accused having not been 
correctly mentioned in the sale-deed was not by itself sufficient for their prosecution and on 
the basis of mere conjectures and surmises they could not be held to have forged the 
documents and paid bribe to the Revenue Staff F I R against the accused was quashed in 
circumstances 1997 M L D 1187. 

Appeal against acquittal : Trial Court was of the opinion that by making a sale, offence 
of cheating was not made out and that the Municipal Corporation had to seek its remedy of 
demolition under Section 274 of the City of Lahore Corporation Act, 1941 if any building had 
been erected on the area Trial Court had held that on the basis of facts no offence of cheating 
or forgery was made out and there was no probability of the accused being convicted of any 
offence Other conditions of Section 249 A, Cr P C had also been satisfied by the Trial Court 
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before recording the order of acquittal of armson a 

accordingly. 1998 S C M R 1840. M accused thereunder Appeal was dismissed 

COMMENTS 

i, irdX7 a , nplBmont Se f 0, „ Cheati '] 9 : For9ery althou 9 h by itself is a substantive offence, 
forgery P L D 1997 l!£r 3 °1 ^® mpt also Normal| y * is done for a criminal act which follows 

Forgery, though a substantive offence, partakes of the nature of an attempt. It is usually 
a " a k c „' n furtherance of some other criminal design If it can be proved that the purpose 
ot the offender in committing the forgery is to obtain property dishonestly, or, if his guilty 
purpose comes within the definition of cheating, he is punishable under the present section. 
The intention of the forger may be fairly inferred in most cases from the contents of the forqed 
documents. 

If the cheating is complete and the subsequent forgery is for the purpose of concealing 
that offence, this section does not apply 

To establish fraudulent intention under this section it is not essential to prove pecuniary 
advantage 

Accused cannot be convicted of charge under Section 468 when on same evidence 
which is made basis of conviction, three co-accused were acquitted. 1996 AC 275 (a) = 1997 
PCr.LJ 639. 

Compromise between complainant and convicts, would be a ground for reduction of 
sentences of convicts as already undergone. N L R 1994 Cr. L J 580. 

Courts below had accepted the prosecution evidence against the accused for valid 
reasons and had already taken a lenient view in the matter of sentence. Leave to appeal was 
refused in circumstances. 1995 S C M R 1096. 

The Trial Court acquitted accused of charge of forgery with regard to one licence but 
found him guilty for copy of other licence. Principle on basis of which trie. 1 Judge disbelieved 
the evidence of prosecution in one case was not applied in the other case. The trial Judge 
even after summoning the Court witnesses to fill in lacuna was unable to connect the accused 
with commission of offence. Number appearing on licence did not tally with the registers and 
signatures alleoedlv forged on licences were not sent to the handwriting expert for comparison 
and report The 9 conviction and the sentence were set aside P L D 1984 Pesh. 146. 

ThP pvidence on record clearly made the accused guilty of fraud and misappropriation. 
Finding based on such evidence by Special Judge was correct. The conviction was 
maintained 1984 P Cr. L J 2060. 

Accused had prepared the false pass book and attested the false photograph affixed on 
the same which was supported by the report of the Handwriting Expert. Accused had also 
admitted his handwriting and attestation of th ® Photograph on the said pass book in his 
statement under Section 342, Cr.P.C. Trial Court had already treated the accused leniently in 
the mattpr of sentence due to his advanced age and retirement from service. Conviction and 
sentence o^accuse^were upheld in circumstances 1996 PCr.LJ 1328. 

finnoa . anainst-Conviction : Sessions Court had accepted the appeal of accused 

. fPf ea rin\/irtion bv the Magistrate and their acquittal had been maintained by High 
against their, convict on b\ was available on the record on the basis ofwhich 
Coutl in revision Sufficient by Trja| Court H |gh Court had neither discussed the 


conviction of accused was 
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evidence nor had passed the speaking order. Leave to appeal was granted accordingly 1995 
S C M R 486. 

Appointment of Special Judge Illegal—Effect : Appointment of Special Judge. Anti- 
Corruption being illegal, all the proceedings conducted by him in the case were without 
jurisdiction Convictions and sentences awarded to accused by the Special Judge were 
consequently set aside Accused had got himself appointed as a Laboratory Assistant on the 
basis of a forged bogus Matriculation Certificate If a retrial was not ordered for getting a 
judicial verdict whether or not the accused obtained appointment on the basis of a forged 
certificate, he would continue in service even if he really committed forgery etc. which would 
amount to perpetuating a wrong on legal technicalities and the same could not be permitted as 
an act of the Court should not prejudice any party Accused therefore, must face the trial and 
the prosecution must be given an opportunity to prove its case against him. Case was 
remanded accordingly to the Trial Court for fresh trial according to law from the stage from 
where the aforesaid Special Judge had conducted the proceedings. 1998 PCr. LJ 137. 

469. Forgery for purpose of harming reputation : Whoever commits 
forgery, intending that the document forged shall harm the reputation of any 
party, or knowing that it is likely to be used for that purpose, shall be punished 
with imprisonment of either description for a term which may extend to three 
years, and shall also be liable to fine. 

COMMENTS 

The making of a false document for the purpose of injuring the reputation of any person 
is punishable under this section For instance if A. with the intention of harming B's reputation 
or knowing that what he does is likely to have this effect, writes a letter in limitation of B s 
handwriting purporting to be addressed to a confederate in some disgraceful or dishonest 
transaction and shows this letter to other persons, he commits this offence. 

470. Forged document : A false document made wholly or in part by 
forgery is designated "a forged document". 

471. Using as genuine a forged document: Whoever fraudulently or 
dishonestly uses as genuine any document which he knows or has reason to 
believe to be a forged document, shall be punished in the same manner as if 
he had forged such document. 

COMMENTS 

Scope : This section lays down that the sentence that can be imposed for the offence of 
using a forged document as genuine is the same as the sentence that can be imposed for the 
offence of forgery 

This section is directed against some person other than a person proved to be the 
actual forger A forger cannot be punished both for forging a document (S. 465) and for using 
it as genuine. (S 471). A person who both forged a document and used it as genuine can be 
sentenced for both the offences. But also held that an abettor of the forgery of a document 
cannot be convicted of the offence of using it as genuine 

Ingredients : Under this section there must be 

1 Fraudulent or dishonest use of a document as genuine. 

2 Knowledge or reasonable belief on the part of the person using the document that it is 
a forged one 

The use of a forged document which is contemplated by this section is such use as 
causes wrongful gain or wrongful loss. That is to say, the section applies to the case of a 
person who appears before some other person, or before a Court with a document and 
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endeavours to induce that person or Court to do some act which he or it would not do if it was 
known to be a forgery. The offence is complete once the document is produced or qiven in 
evidence Where in a judicial inquiry under Section 202, Criminal Procedure Code, aqainst a 
person accused of having forged a document, the accused stated before the inquiring 
Magistrate that the document was genuine, it was held that he could not be said to have used 

the docurnent so as to make himself amenable to the provisions of this section even though he 
knew the document to be a forged one. 

Where the petitioner was alleged to have committed some administrative/financial 
irregularities, it was held to be natural to free him in order to consult the record and explain his 
position, as such interim bail was confirmed in absence of compelling reasons 1981 P Cr. L J 
295. 

The petitioner challenged the order of the Assistant Commissioner directing registration 
of case against him on allegation of allotment of land obtained by fraud or record forged or 
abetted in commission of crime. In view of nature of allegations, disputed facts, absence of 
original or authentic record interference in impugned order, was not possible. The petitions 
were dismissed. 1983 P Cr. L J 821. 

Conviction challenged with contention that photostat copies were neither admissible in 
evidence nor these photostat copies fall within definition of "false document" within meaning of 
Section 471 High Court finding that convict in his examination under Section 342, Cr.P.C. had 
candidly admitted to have produced photostat copies for obtaining employment and that he 
had knowledge that document was not genuine. Held : Conviction was unassailable in view of 
the fact that false and fabricated documents were used to get employment and same did not 
appear to suffer from legal infirmity so as to call interference by High Court. 1997 P L R 877 = 
1997 Law Notes (Lah.) 1048. 

Material witnesses who could prove the forgery of documents in question by the 
accused had not been produced by the prosecution. Handwriting and the signatures of the 
accused were not even sent for comparison to the Handwriting Expert to prove that the 
disputed signatures had been forged by him. No charge under Section 468, P.P C was framed 
or proved against the accused to infer that he had used the forged documents as genuine 
knowing the same to be forged ones. Solitary statement of the complainant was of no worth 
and could not be relied upon as he himself had also relied upon the same documents which 
had not been Droved to have been forged by the accused. Case against accused was of no 
evidence in circumstances and he was acquitted on benefit of doubt accordingly. 1994 M L D 

1697. 

False document-Production of-Sentence : Accused submitting bill regarding Leave 
Tra Ve , concession without actually undertaking travelling. Offence alleged to have been 
rnmmiH , in ,. oar o before. Accused was in jail and already undergone three moqths’ R.l 
s“rId°u V c^To period already undergone 1994 P S C (Cr,, 793. 

A 7 o Makina or possessing counterfeit seal, etc., with intent to 

commit foraerv punishable under Section 467: Whoever makes or 
uiiimii y i r or Qther | nstrument for ma king an impression, 

couHterterts any seal^pi ^ be u$ed for , he purpose » commj P jng gny 

forgery 1 which would be punishable under Section 467 of this Code, or with 
Torgery wnicr hjg posses sion any such seal, plate or other instrument, 

such in en , be counterfeit, shall be punishable with imprisonment for 

life° or"w,th imprisonment of erther description for a term which may extend to 

seven years, and shall also be liable Tine. 
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This section punishes for- m .. 

(1) making or counterfeiting any seal. P lat ®°^ foMom'im^ will, 

impression with the intention of using the same for forging vaiuaoie mi 

efc (as specified under Section 467); 

,2, possessing such seal, plate, instrument, etc . knowing the same to be counterie . 

Procedure : Not cognizable - Warrant - Bailable - Not compoundable-Tnable by 
Court of Sessions .. . . 

470 Makino or possessing counterfeit seal, etc., with 

commrttorgery punishable otherwise : Whoever makes °^ cou "*® rf t h a S t me 

qpal nlate or other instrument for making an impression, intending that 

same shall be used for the purpose of committing any forge^ which would be 

punishable under any section of this chapter other than Section ei , ci 

ci irh intent has in his possession any such seal, plate or other instrume , 

knowing the same to be counterfeit, shall be punished 

either description for a term which may extend to seven years, and shall also 

be liable to fine. 

474 Having possession of document described in Section 466 or 
467 knowing it to be forged and intending to use it as genuine : wboeve r 
has in his possession any document, knowing the same to be forged, and 
intending that the same shall fraudulently or dishonestly be us ® b S? 
snail if the document is one of the description mentioned in Section 466 of this 
Code, be punished with imprisonment of either description for a term which 

may extend to seven years, and shall also be !' ab ' e l? be 

document is one of the description mentioned in Section 467, shall be 
punished with imprisonment for life, or with imprisonment °f ei J. h er description, 
for a term which may extend to seven years, and shall also be liable to fine. 

475 Counterfeiting device or mark used for authenticating 
documents described in Section 467, or possessing counterfeit marked 
material * Whoever counterfeits upon, or in the substance of, any material, 
anv device or mark used for the purpose of authenticating any document 
described in Section 467 of this Code, intending that such device or mark shall 
be used for the purpose of giving the appearance of authenticity to any 
document then forged or thereafter to be forged on such material, or who, 
with such intent, has in his possession any material upon or in the substance 
of which any such device or mark has been counterfeit, shall be punished with 
imorisonment for life, or with imprisonment of either description for a term 
wNchrnay extend to seven years, and shall also be liable to fine. 

COMMENTS 

The commencement of the forgery of bank-notes and other similar securities where it 
has proceeded to the length which is described in this section, is treated as a substantive 
oftence and punished Also the possession of the prepared material, etc., is punished. 

This section supplements the provisions of Section 472. 

This document must be of a nature mentioned in Section 467 
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476. Counterfeiting device or mark used for authenticating 
documents other than those described in Section 467, or possess ng 
counterfeit marked material : Whoever counterfeits upon or ,n the 
substance of, any material, any device or mark used for the purpose of 
^jthenucating any document other than the documents described in Section 
467 of this Code, intending that device or mark shall be used for the purpose 
of giving the appearance of authenticity to any document then forged or 
thereafter to be forged on such material, or who. with such intent, has in his 
possession any material upon or in the substance of which any such device or 
mark has been counterfeited, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

477. Fraudulent cancellation, destruction, etc., of will, authority to 
adopt, or valuable security : Whoever fraudulently or dishonestly, or with 
intent to cause damage or injury to the public or to any person, cancels, 
destroys or defaces or attempts to cancel, destroy or deface or secretes or 
attempts to secrete any document which is or purports to be a will, or an 
authority to adopt a son, or any valuable security, or commits mischief in 
respect to such document, shall be punished with imprisonment for life or with 
'mprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENTS 

Scope : This section applies when the document tampered with or destroyed is either a 
w iH. or an authority to adopt, or a valuable security Owing to the great importance of 
documents of this kind the punishment provided is severe The documeni must be a genuine 
one. The offence under this section cannot be committed in respect of a document which is 
forgery. 

H477-A. Falsification of accounts : Whoever, being a clerk, officer or 
servant or employed or acting in the capacity of a clerx, officer or servant, 
wilfullv and with intent to defraud, destroys, alters, mutilates or falsifies any 
book nanpr writinq valuable security or account which belongs to or is in the 
Possession 0 ^ 5 employer, or has been received by him for or or, behalf of 
his Imolover or wilfully, and with intent to defraud, makes or abets .he making 
mr^r n o omits or alters or abets the omission or alteration of 
any particular form or in any such book, paper, writing valuable 

security n account shall be punished with imprisonment of either description 
for a term which may extend to seven years, or with fine, or with both. 

Ftnianaiiori • It shall be sufficient in any charge under this section to 
alleoe a oSleral intention to defraud without naming any particular person 
intended ?o be defrauded or specifying any particular sum of money intended 
to be the subject of the fraud, or any particular day on which the offence was 

committed] 

I UW (Amendmen » Acl ' 111 of '895 
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COMMENTS 

Scooe • The marginal note to this section indicates that the section only applies where 
there if SicahonTaccounts. The Explanation to the 

namely, that the section refers to something in the way of book-keeping or written accounts. 

This section only requires the falsification of accounts with intent to defraud. It does not 
require any deprivation of property. Where officers of a co-operative stores made false entries 
in the accounts they were held guilty under this section even though no one lost even ua y y 
such false entries. 

Ingredients : The section requires the following essentials 

1. The person coming within its purview must be a clerk, officer, or servant, or acting in 
the capacity of a clerk, officer or servant. 

2. He must wilfully and with intent to defraud- 

(/') destroy, alter, mutilate or falsify any book, paper, writing, valuable security or 
account which- 

(a) belongs to, or is in possession of, his employer, or 

(b) has been received by him for or on behalf of his employer; or 

(/•/) make or abet the making of any false entry in, or omit or alter or abet the omission or 
alteration of any material particular form or in, any such book, paper, writing, 
valuable security or account. 

Of Trade, Property and Other Marks 

1 [478. Trade mark : A mark used for denoting that goods are the 
manufacture or merchandise of a particular person is called a trade mark, and 
for the purposes of this Code the expression "trade mark" includes any trade 
mark which is registered in the register of trade marks kept under the Trade 
Marks Act, 1940 (V of 1940)]. 

479. Property mark : A mark used for denoting that movable property 
belongs to a particular person is called a property mark. 

480. Using a false trade mark : Whoever marks any goods or any case, 
packages or other receptacle containing goods, or uses any case, package or 
other receptacle with any mark thereon, in a manner reasonably calculated to 
cause it to be believed that the goods so marked, or any goods contained in 
any such receptacle so marked, are the manufacture or merchandise of a 
person whose manufacture or merchandise they are not, is said to use a false 

trade mark. 

481 Using' a false property mark : Whoever marks any movable 
property or goods or any case, package or other receptacle containing 
movable property or goods, or uses any case, package or other receptacle 
having any mark thereon, in a manner reasonably calculated to cause it to be 
believed that the property or goods so marked, or any property or goods 
contained in any such receptacle so marked, belong to a person to whom 
they do not belong, is said to use a false property mark. 


Sec 478 subs by the Federal Laws (Revision and Declaration) Ordinance, XXVII of 1981. 
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COMMENTS 

This section defines the offence of using a false property-mark. 

to a person P whether it is oTt5 V HiH rSh '^ 2^1 al1 movable property belonging 

movable properties his property-marks imtwssort .1' klnd ,h S ° long as ,he person owns 
particular article out of i, may afJsuch 4”^. Sh^ndTeas'ett £* 

any particula^propert^o^ v^WchiTwas imprTss^i'taTceasedTo be of that ownership.** 603088 
Ingredients : This section requires two essentials : 

.KSpiXS, SStSZ 

eceptacle belonged to a person to whom they did not belong. 

m 4 82. Punishment for using a false trade-mark or property 
mark: Whoever uses any false trade mark or any false property mark shall 
unless he proves that he acted without intent to defraud, be punished with 
'mprisonment of either description for a term which may extend to one vear nr 
w 'th fine, or with both. 

483. Counterfeiting a trade mark or property mark used by 
Mother : Whoever counterfeits any trade mark or property mark used by any 
other person shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 

484. Counterfeiting a mark used by a public servant : Whoever 
counterfeits any property mark used by a public servant, or any mark used by 
a public servant to denote that any property has been manufactured by a 
Particular person or at a particular time or place, or that the property is of a 
Particular quality or has passed through a particular office, or that it is entitled 
to any exemption, or uses as genuine any such mark knowing the same to be 
counterfeit shall be punished with imprisonment of either description for a 
term which’ mav extend to three years, and shall also be liable to fine. 


COMMENTS 


in the 


The offence under this section is an aggravated form of the offence described i 
preceding one. An enhanced punishment is, therefore, given where a mark used by a public 
>erv ant is counterfeited. 

485. Making or possession of any instrument for counterfeiting a 
trade mark or property mark : Whoever makes or has in his possession any 
d| e. plate or other instrument for the P ur P ose of counterfeiting a trade mark or 
Property mark, or has in his possess 5I °" a trade mark or property mark for the 
Purpose of denoting that any goods ar ® the manufacture or merchandise of a 
Person whose manufacture or merchandise hey are not, or that they belong 

l o a person to whom they do not lshed w,th im P r isonment 

of either description for a term which may extend to three years, or with fine, or 

With both. 
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COMMENTS 

■ ^ makinq or possessing any instrument for 
The firs, part of 'W^ ec,i0 "Jf k Xreas .^ second part is concerned w,.h possession 
the purpose of counterfeiting a mark whereas. 

of a mark for the purpose of passing on. „ imter f e it trade mark or property 

486. Selling goods marked with a cou^ possession for sale or any 

plnpose^oHrade ofmkn*, any upon 

rr c s. p, s^ 

shall, unless he proves- precautions against committing an 

he obtained such goods or things, or 
(c) that otherwise he had acted innocently, 

'XL „«*° , & < ** c,ip “ 

« o™ y..r, 

Scope,TOO section sares non,,‘ijSItta'swaW^p.eoa l ^Wns , <eeePee no 9'™ 1 * 1 

SSSsiSSsra" 

VSiSSf^S-SsSaJsSM^. 

with both. 

COMMENTS ose of 

-aSSr£SrS» 

section The section is more comprehensive than Sections 482 and 486. wytioeve r 

488. Punishment tor making use ot any such false mark. laS t 

makes use of any such false mark in an y,. m f n " er intent to 

'egoing section shall, unless he proves that he acted without jo n. 
cjfefraud. be punished as if he had committed an offence against 

Slparmprl hv PnmSlrnnnpr 
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489 . Tampering with property mark with intent to cause 
injury : Whoever removes, destroys, defaces or adds to any property mark, 
intending or knowing it to be likely that he may thereby cause injury to any 
person, shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine or with both. 

Of Currency-Notes and Bank-Notes 

1 [489-A. Counterfeiting currency-notes or bank-notes : Whoever 
counterfeits, or knowingly performs any part of the process of counterfeiting, 
any currency-note or bank-note, shall be punished with imprisonment for life, 
or with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Explanation : For the purposes of this section and of Sections 489-B, 
489-C and 489-D, that expression "bank-note" means a promissory-note or 
engagement for the payment of money to bearer on demand issued by any 
person carrying on the business of banking in any part of the world, or issued 
by or under the authority of any State or Sovereign Power, and intended to be 
used as equivalent to, or as a substitute for money. 

489-B. Using as genuine, forged or counterfeit currency-notes or 
bank-notes : Whoever sells to, or buys or receives from, any other person, or 
otherwise traffics in or uses as genuine, any forged or counterfeit currency- 
note or bank-note, knowing or having reason to believe the same to be forged 
or counterfeit, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

COMMENTS 

Accused had not consciously kept the currency-note with him knowing the same to be a 

fake one Neither the ocular evidence was worth reliance nor any circumstantial evidence had 

linked the accused with the crime. No evidence was produced to show as to m whose custody 

the a?leqed currency-note remained from the date of its recovery to the date of its despatch to 

the I et 9 e Renk fnV its vemication and it could not positively be said to be the same note which 
the State Bank for its veniioci ed Sajd currency . note had not even been shown to the 

was recovered from identification at the time of trial. Accused was given the benefit of 

prosecution witnesses for 'aemmuom, 

doubt and acquitted in circumstances. 1995 P Cr. L J 662. 

. h failed to prove on record how the fake currency note which had 

Prosecution na another case had been removed from the case-property of that 

already been impounae wa s contradictory on material points regarding drafting of F I.R., 
case. Prosecution evi ^ 0 f t he said currency note from him. Complainant’s version was 

arrest of accused and 0 widPnce on record. Accused was acquitted in circumstances. 1995 
also contradictory to the evident 

P Cr. L J 1715. x 

nnt denied the recovery of counterfeit currency amounting to Rs. 19,300 

Accused ha , , jme d the same to have been planted on him by co-accused and the 
from him. but simpi'y c brought on record to show any enmity or motive on the part of co¬ 
police No evidence w & implication of accused. Recovery of counterfeit currency from the 
accused or police tor op record by convincing and reliable evidence Conviction and 

accused was even , p H , s 489 -C, P P c were consequently upheld However, there beinq 
sentence of accused unaei o. a 

j the Currency-Notes Fore.gn Act. XII of 1899, S. 2. 
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no evidence that accused had either used the forged currency or he was involved in trafficking 
or selling the same he was acquitted of the charge under S 489-B P.P.C. 1998 PCr. LJ 230. 

Recovery of articles not packed and sealed at the place of recovery but at police station 
cannot be relied upon being doubtful 1995 P.Cr.U 1715. 

Using and possession of counterfeit currency-note-Offence of--Conviction for- 
Appeal against : Whisking away from spot is a clear indication that appellant was in 
knowledge that he was using counterfeit currency-notes. At the time of his arrest, he was 
found to be in possession of Rs 376 genuine currency-notes. He has purchased only 200 
grams of red peppers for which he presented a forged currency-note of Rs. 100 while he was 
in possession of currency-notes of smaller denomination which he had intentionally not used. 
These facts clearly prove that appellant was fully aware of fakeness of currency-note which he 
was using for purchase of red peppers As regards F accused/appellant, he has not brought 
anything on record to show his enmity with police or M appellant Statements of complainant 
and R Ws are quite convincing to prove that counterfeit currency-notes were recovered from 
person of F appellant and he had not denied recovery of said notes There appears no force in 
his contentions that counterfeit currency of Rs 19.300 in Rs 100 denomination was planted 
upon him by co-accused or police Anyhow there is a quite force in his contention that he 
couid not be convicted under Section 489 (b) P P C as he had not used forged currency-notes 
nor there is any evidence that he was involved in trafficking or selling counterfeit currency. In 
this connection there is no other evidence in support of such allegation except appellant Malik 
Sabir Hussain co-accused Hence in case of F appellant, provision of Section 489-B, P.P.C. 
could not be invoked his conviction under Section 489-B, P P C set aside but conviction 
under Section 489-C maintained Quantum of sentence in case of M reduced to 7 years from 
life imprisonment as he was not a previous convict and had fully co-operated with police in 
apprenension of person from whom he had allegedly received a fake currency-note. P L J 
1997 Cr.C. (Lah.) 1482: 1998 P Cr. L J 230. 

489-C. Possession of forged or counterfeit currency-notes or bank¬ 
notes : Whoever his in his possession any forged or counterfeit currency- 
note or bank-note, k iov'ir.g or having reason to believe the same to be forged 
or counterfeit and intending to use the same as genuine or that it may be used 
as genuine, shall be punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with both. 

COMMENTS 

Appeal against acquittal : Allegation against the accused in the F I R and the 
prosecution evidence was that they were found in possession of forged currency-notes. Such 
allegation per se was not sufficient to sustain conviction under Section 489-C, P.P.C. 
Prosecution was bound to establish that the accused had kept the forged currency-notes in 
their possession knowing or having reasons to believe the same to be forged or counterfeit 
and intended to use them as genuine, or the same might be used as genuine and in the 
absence of any such proof the essential ingredients of the offence had not been proved. Trial 
Court s order acquitting the accused, therefore, did not suffer from any illegality. Appeal 
against acquittal of accused was dismissed in limine accordingly. 1996 M L D 2049. 

489-D. Making or possessing instruments or materials for forging or 
counterfeiting currency-notes or bank-notes : Whoever makes, or 
performs any part of the process of making, or buys or sells or disposes of, or 
has to his possession, any machinery, instrument or material for the purpose 
of being used, or knowing or having reason to believe that it is intended to be 
used, for forging or counterfeiting any currency-note or bank-note, shall be 
punished with imprisonment for life, or with imprisonment of either description 
for a term whicn may extend to ten years, and shall also be liable to fine.] 
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u nn^ E, m a wh^ 0r USin . 9 documer| ts resembling currency-notes or 
bank-notes . (1) Whoever makes, or causes to be made or uses for anv 

purposes whatsoever, or delivers to any person, any document purporting to 
be. or in any way resembling or so nearly resembling, as to be calculated to 

ban t n0te shal1 be Pushed with imprisonment 
with both d ] 6SCr Pt ° n ° r 3 term Wh ' Ch may extend t0 one V ear - or with fine or 


(2) any person, whose name appears on a document the makinq of 
which is an offence under sub-section (1), refuses, without lawful excuse, to 
disclose to a police-officer on being so required the name and address of the 
person by whom it was printed or otherwise made, he shall be punished with 
‘[imprisonment of either description for a term which may extend to one year 
or with fine, or with both.] 

(3) Where the name of any person appears on any document in respect 
of which any person is charged with an offence under sub-section (1) or on 
any other document used or distributed in connection with that document it 
may, until the contrary is proved, be presumed that person caused the 
document to be made.] 

^SO-F. Counterfeiting of using documents resembling National 
Prize Bonds or un-authorised sale thereof : Whoever counterfeits, or 
causes to counterfeit, or perform any act to use for any purpose whatsoever, 
or delivers to any person, any document purporting to be, or in any manner 
resembling to the National Prize Bonds, or indulges in the business of sale or 
purchase of National Prize Bonds, or promotes such sale or purchase of 
National Prize Bonds, in contravention of the rules made for the purpose, shall 
be punishable with imprisonment for a term which may extend to five years, or 

hundred thousand rupees, or with both.] 



1 Sec 489 -E ins- by the Penal Code (Amendment) Act. VI of 1943. S 2. 

2 Subs, for "fine which may extend to one hundred rupees" by the Criminal Law (Arndt) Act. 
VIII of 1976. Sec. 2. 

1 S 489-F ins. by Ordinance, 100(11 of 95. 
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OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE 


o 


CONInMOio - 

. Hnrinn vovags or journGy . fRep- 

490. Breach ot con{ ' a f°^l (Repealed Act, III of 1925), S. 2 and 
by me Workmen's Breach of Contract (« p 

Schedule}. _ c U n D lv wants ot helpless 

491. Breach ot contract *° j contrac t to attend on or to supply 

person : Whoever, being bound y unsoundness of mind, 

me wants of any person who by reasorto of pr0Vldjng for his 

or of a disease or bodily weakness, is he pies. P Qmjts s0 t0 do. shall be 
own safety or of supplying he own | wa ^ for a term which may extend 

which may extend to two hundred rupees, or w,h 
b ° th * COMMENTS rY intake 

Ingredients : This section requires three essentia s 

1. Binding of a person by lawful con wan ts of a person who is 

2. Such contract must^esupplying his own wants by reason 

helpless or incapable o prowd g f disease. or (jv) bod .ly weakness. 

• Breach « - J 

a."J S cL«. 

(Repealing) Act, III of 192 5, Sec. 
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OF OFFENCES RELATING 
TO MARRIAGE 

493. Cohabitation caused by a man deceitfully inducing a belief of 
lawful marriage: [Rep. by the Offence of Zina (Enforcement of Hudood) 
Ordinance, VII of 1979, S. 19]. 

494. Marrying again during lifetime of husband or wife : Whoever, 
having a husband or wife living, marries in any case in which such marriage is 
void by reason of its taking place during the life of such husband or wife, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Exception : This section does not extend to any person whose marriage 
with such husband or wife has been declared void by a Court of competent 
jurisdiction, 

nor to any person who contracts a marriage during the life of a former 
husband or wife, if such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from such P^ s ^ r f Q ° n r n th ® s h p ®£® 
of seven years, and shall not have been heard of by such person . a c s Q ^L n 9 t 
alive within that time provided the person contracting such subsequent 
marriaae shall before such marriage takes place, inform the person with 
whom^uch marriage fs contracted of the real state of facts so far as the same 

are within his or her knowledge. 

COMMENTS 

Scooe - This section punishes bigamy For this offence there must be at the time of 
secon^cerernony of marriage a previously subsisting valid marriage 

Conditions of a valid marriage : A valid marriage has to sat,sty the follow,ng 

COndl ’ IOn That it does not infringe any prohibition under the law of domicile by which the 
narties are governed. 

nip c of a marriage were duly performed in the forms required by the 
law oHhe place where the marriage was solemnised. 

„ are of different domicile or religion or the marriage celeberated in 

It. however, the parties;a e determined according to the recognised principles of 

a foreign country, the validity is xo 

International Law. pnac tinq this section is to punish persons who in defiance of the 

Object: The object of enaci ^ q apd divorce efc take a second Wlfe during the 

law applicable to them in matters ^ ^ al|Qwed tQ repudiate the second marriage by 

existence of the first Sl J c T ^ can not escape liability under the section by showing that the 
alleging some defect injt ^ p Y LD 19 63 Lah. 141. 

second marriage was m n _ niracY cannot stand against co-accused when principal 

Charge of abetment/consp ^ under Sectjon 494/495 on ground that as Muslim 
accused husband cannot^ es . , 99 7 Cr. L J 281. 
male he could ave p can not be framed against a 

Charge under s W*' ea s many as four wives at sar 
plurality of wives and can ais 
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(D 


( 2 ) 


Muslim male who can have 
same time 1997 Cr.U 281. 
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Ingredients : This section requires : 

1 Existence of the first wife or husband when the second marriage is celebrated 

2 The second marriage being void by reason of the subsistence of the first according to 
the law applicable to the person violating the provisions of the section 

‘Having a husband or wife living’ : If the first marriage is not a valid marriage no 
offence will be committed by contracting a second marriage For instance, if A marries B, a 
person within prohibited degrees of affinity, and during B's lifetime marries C, A has not 
committed bigamy. P L R 1959 Dacca 945. 

On conversion to Islam : A Christian converted to Islam is not prohibited from taking a 
second wife and in such a case the validity of the second marriage will be judged according to 
Muhammadan Law alone. P L D 1967 S C 334. 

Complainant’s husband being a Muslim male could have as many as four wives at the 
same time and he could not be charged and prosecuted under Sections 494 and 495. P P G. 
nor his second marriage with th? complainant during the lifetime of his first wife was void within 
the meaning of said provisions of law. Accused (petitioners), therefore, could not even be 
prosecuted for the alleged abetment/conspiracy of the said offences. Prosecution of accused 
in the complaint case, for such reasons, amounted to an abuse of the process of the Court and 
the same was quashed accordingly. P L D 1995 Lah. 475. 

Where a Nikah Khawan appointed under the Family Laws Ordinance who contracted a 
Nikah in violation of the Muslim Family Laws Ordinance was tried by the Magistrate 1 st Class, it 
was held that a Nikah Khawan being a public servant cannot be tried without obtaining 
sanction for prosecution by the competent authority The offence was held to be triable by 
Special Judge Anti-Corruption. N L R 1980 Criminal 385. A Muslim girl was given in marriage 
during her maturity by her mother, the girl after attaining majority married another person The 
marriage with the first husband was not consummated after attaining majority. It was held that 
her second marriage would annul her first marriage on account of the exercise of right of 
puberty by her. Therefore, she was not guilty of an offence under Section 494, P P C. P L D 
1976 Lah. 516. The marriage was dissolved by the apostasy of a Muslim husband and the 
woman married during Iddat It was held that although the second marriage was not a legal 
marriage, yet the woman cannot be said to have gone through the form of second marriage 
while a legal husband was alive and was not guilty under Section 494, P.P.C. 1983 P Cr. L J 
55 . In the case of marriage during the lifetime of husband, the principle that such marriage 
must be strictly proved, was held to apply to the trial of the case and not to the allegations 
made in the complaint. 1977 P Cr. L J 54. Where the petitioner was convicted under Sections 
494 and 498. P P C mainly on oral testimony and no documentary evidence was brought on 
the record to prove marriage between the complainant and the alleged wife and also about 
birth and death of children born out of alleged wedlock. Conviction and sentence in the 
circumstances of the case were held to be improper and set aside. 1977 P Cr. I J 451. 

Ineffectiveness of ‘Talaq’ : Where the Talaq was pronounced in accordance with 
tenets of Islam and which had otherwise become effective It was held that mere failure to give 
notice did not render Talaq ineffective. Non-compliance with provisions regarding registration 
of marriage did not invalidate marriage itself. Failure to comply with Section 7 rendered the 
offender husband liable to imprisonment or fine or both Respondent had given divorce in 
writing Second marriage took place after expiry of 90 days and private complaint was filed yet 
another 3 months later In absence of declaration by Civil Court that written divorce deed was 
not genuine document, continuation of proceeding under Section 494, P.P.C. held, a clear 
abuse of law The proceedings were quashed. 1984 P Cr. I J 1352. 

Quashing of proceedings : Complainant's husband being a Muslim male could have 
as many as four wives at the same time and he could not be charged and prosecuted under 
Ss 494 and 495, P P C nor his second marriage with the complainant during the lifetime of his 
first wife was void within the meaning of said provisions of law. Accused (petitioners). 
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°' ,he saw 

abuse of the process of the Court and the same was quashed accordingly ' pToms'Lh" 

b-SsSmsS 

former m^iageTha^beT^F'^ 
a term which ma’v evtPnH P u , nished w,th imprisonment of either description for 
a term wnicn may extend to ten years, and shall also be liable to fine. 

COMMENTS 

thP far! nf fnrm^malri! shes for the same offence as Section 494 but only in such cases where 

is contracted Thus this sprtinn° nCealed fr ° m the person with whom the subsequent marriage 
is contracted. I hus this section is an aggravated form of Section 494. 

fact of^r°fnH^ S reasonable means in her power to inform herself of the 

fact of her first husband s alleged demise and contracts a second marriaqe within 16 months 

after cohabitation with her first husband, without disclosing the fact of the former marriaqe to 
her second husband, is liable to enhanced punishment under this section. 9 to 

496. Marriage ceremony fraudulently gone through without lawful 
marriage : Whoever, dishonestly or with a fraudulent intention goes throuqh 
the ceremony of being married, knowing that he is not thereby lawfully 
married, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall be liable to fine. 

COMMENTS 

Object . This section punishes for going through a marriage ceremony fraudulently 
known that lawful marriage has not been performed. That is to say, the section punishes for 
mock marriages. The section applies to cases in which a ceremony is gone through which 
would in no case constitute a marriage and in which one of the parties is deceived by the other 
into the belief that it does constitute a marriage or in which effect is sought to be given by the 
proceeding to some collateral purpose. 

Ingredients : The section requires two essentials 

1. Dishonestly or with a fraudulent intention going through the ceremony of marriage. 

2. Knowledge on the part of the person going through the ceremony that he is not 
thereby lawfully married. 

497. Adultery : [Pep- by the Offence of Zina (Enforcement of Hudood) 
Ordinance, VII of 1979, S. 19]. 

498. Enticing or taking away or detaining criminal intent a marriaae 
woman : [Rep. by the Offence of Zina (Enforcement of Hudqod) Ordinance 
VII of 1979, S. 19]. 
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(,HARTER XX/ DEFAMATION 

Thl. Chafer 

iSSHh sax rS«^——** me ^ 

perfon, is said except in the cases hereafter excepteo, 

* ' rS °p r0 viso : /Omitted by the anything to a 

3 BStf S» neat 

rel ' a " V £x S p/ana«on 2 : It may amou^ ^“ion of personas such. 

imputation in the form of an alternative or expresse 
ironically, may amount to defamation. a ersor y s reputation, 

tfeasisssu—_ 

(a) A says ^ °' "* 

“""Ht asked who stole S's watch ApoWJ^X SS^S* ^ 
,« Z stole S^watch This is walch , intending it to be believed tha, Z 

(c) A draws a picture of ^ rt fa) | within one of the exceptions. 

Stole 8 s watch This is defamatlo . whjc h public good requlrestobe 

First Exception -Imputation ot « impute anything which is true 

fact of Dublic servants : It is not 

Second Exception-Public c whatever respecting the 

defamahon to express in good faith any p 
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conduct of a public servant in the discharge of his public functions, or 
respecting his character, so far as his character appears in that conduct, and 
no further. 

Third Exception-Conduct of any person touching any public 
question : It is not defamation to express in good faith any opinion whatever 
respecting the conduct of any person touching any public question, and 
respecting his character, so far as his character appears in that conduct, and 
no further. 

Illustration 

It is not defamation in A to express in good faith any opinion whatever respecting Z s 
conduct in petitioning Government on a public question, in signing requisition for a meeting on 
a public question, in presiding or attending as such meeting, in forming or joining any society 
which invites the public support, in voting or canvassing for a particular candidate for any 
situation in the efficient discharge of the duties of which the public is interested. 

Fourth Exception- Publication of reports of proceedings of Courts : It 

is not defamation to public a substantially true report of the proceedings of a 
Court of Justice, or of the result of any such proceedings. 

Explanation : A Justice of the peace or other officer holding an enquiry in 
open Court preliminary to a trial in a Court of Justice, is a Court within the 

meaning of the above section. 

Fifth Exception -Merits of case decided in Court or conduct of 
witnesses and other concerned : It is not defamation to express in good 
faith anv oDinion whatever respecting the merits of any case, civil or criminal, 
which has been decided by a Court of Justice, or respecting the conduct of 
anvTnerson as a party, witness or agent, in any such case, or respecting the 
character of such person, as far as his character appears in that conduct, and 

not further^ . 

Illustration 


. 


• "| think Z's evidence on that trial is so contradictory that he must be stupid or 

(a) A says. ^ exce ption if he says that in good faith, inasmuch as the opinion 

dishonest, A is w 2’s character as it appears in Z's conduct as a witness, and no 

which he expresses respect 

further. ^ nQt | 3 e |i eve W h a t 2 asserted at that trial because I know him to be 

(b) But if say. „ ^ j s not within this exception, inasmuch as the opinion which he 
a man without ve ^ a . ; s an opinion not founded on Z's conduct as a witness, 
expresses of Z s cha 

■ h F ceotion- Merits of public performance : It is not defamation to 
Sixth tx: v any opinion respecting the merits of any performance 

express in g ^ su bmitted to the judgment of the public, or respecting the 
which its au thor s0 far as his character appears in such performance, 

character 01 me 01 
and no further. 
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Explanation A performance may be submitted to the judgment of the public 
expressly or by acts on the part of the authoi which imply such submission to the judgment of 
the public 

Illustrations 

(a) A person who publishes a book, submits that book to the judgment of the public. 

(b) A person who makes a speech in public, submits that speech to the judgment of the 

public 

(c) An actor or singer who appears on a public stage, submits his acting or singing to 
the judgment of the public. 

(d) A says of a book published by Z Z's book is foolish; Z must be a weak man. Zs 
book is indecent; Z must be a man of impure mind." A is within this exception, if he says this in 
good faith, inasmuch as the opinion which he expresses of Z respects Z s character only so far 
as it appears in Z's book, and no further. 

(e) But if A says; I am not surprised that Z’s book is foolish and indecent, for he is a 
weak man and a libertine." A is not within this exception, inasmuch as the opinion which he 
expresses of Z s character is an opinion not founded on Z s book. 

Seventh Exception- Censure passed in good faith by person having 
lawful authority over another : It is not defamation in a person having over 
another any authority, either conferred by law or arising out of a lawful contract 
made with that other, to pass in good faith any censure on the conduct of that 
other in matters to which such lawful authority relates. 

Illustration 

A Judge censuring in good faith the conduct of a witness, or of an officer of the Court; a 
head of a department censuring in good faith those who are under these orders; a parent 
censuring in good faith a child in the presence of other children; a schoolmaster, whose 
authority is derived from a parent, censuring in good faith a pupil in service; a banker 
censuring in good faith, the cashier of his bank for the conduct of such cashier as such cashier 

are within this exception. 

Eight Exception- Accusation preferred in good faith to authorised 
person ■ It is not defamation to prefer in good faith an accusation against any 
person to any of those who have lawful authority over that person with respect 

to the subject-matter of accusation. 

Illustration 

If A in good faith accuses Z before a Magistrate; if A in good faith complains of the 
conduct of Z, a servant, to Z’s master; if A in good faith complains of the conduct of Z. a child- 
Z’s father A is within this exception. 

Ninth £xcepf/on--lmputation made in good faith by person for 
protection of his or other’s interest : It is not defamation to make an 
imputation on the character of another provided that the imputation be made 
in good faith for the protection of the interest of the person making it, or of any 
other person, or for the public good. 
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Illustration 

nays you ^eady ?' Wh ° mana ?? s his buslness-"Sell nothing to Z unless he 

has made this imnutntir»n nn 7 i 3 n ^ on his honesty" A is within the exception, if he 
has made Imputation on Z in good faith for the protection of his own interests. 

the character* d Z^ Hefp f If port °* his own su P erior officer, casts an imputation on 

!he exception 6 impu,ation is made i" good faith, and for the good .A is within 

Tenth Exception- Caution intended for good of person to whom 

noQri 6 fa?th °tn nn PUbliC 9 ° 0d : 11 is not defamation to convey a caution, in 
untpnripri fnr P® rson a 9a ir, st another, provided that such caution be 

Derson in whorrftf?at°^ ° the person to yvhom it is conveyed, or of some 
person in whom that person is interested, or for the public good. 

COMMENTS 

The Author of the Code says : 

"The essence of the offence of defamation consists in its tendency to cause that 
description of pain which is felt by a person who knows himself to be the object of the 
unfavourable sentiments of his fellow creature, and those inconveniences to which a person 
who is the object of such unfavourable sentiments is exposed." 

Ingredients of section : The offence of defamation consists of three essential 
ingredients, namely : 

(1) making or publishing any imputation concerning any person; 

(2) such imputation must have been made by words either spoken, or intended to be 
heard, or by signs or visible representations; and 

(3) the said imputation must have been made with the intention to harm, or with 
knowledge or having reason to believe that it will harm the reputation of the persons 
concerned. 

According to case of Abdul Zubair v State, offence under Section 499 and Section 402 
would be committed only when number of persons assembled for committing dacoity is not 
less than five. Case would be of further inquiry entitling accused to baii when number of 
persons assembled were three. N L R 1996 Cr. L J 196. 

Magistrate cannot take cognizance of complaint when same not transferred to him by 
District Magistrate under Section 112, Cr P C. or by any other Coun of competent jurisdiction 

1983 P Cr. LJ 1619. 


Makes or ‘Publishes’ : That the matter must be published, meins communicated to 
some person other than the person to whom it is addressed, eg. dictating a letter to a clerk 
in publication. The word is used in the sense as connoting "to make public" or to make known 
to people 

Defamatory matter written on a post-card, or printed on papers distributed broadcast 
constitutes publication So in the filing in a Court of a petition containing defamatory matter 
concerning a person with the intention that it should be read by other persons. 

Imputations made in respect of any person amount to defamation for the purposes nf 
Section 499 PPC Only if such imputations are published and the person punishing the same 
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. !mm itatinns will harm the reputations of 
intends to harm or has reasons to believethat strch^P ^ uH|shed There isn0 evidence 
the person in respect of whom the im P u “° n f m a '® , ions made by respondent No. 1 in the 
in this case to suggest or indicate that ^ were made by the respondent with intent 

application to the Chairman of the Union respondent had reason to believe that 

to harm the reputation of the petltl °"® r °/ (he petitioner. If the imputations had been per se 
the same would harm the reputation of he pernio ^ conduct , Q the petitioner, or 

defamatory, such as to attribute dishonest. ™P r °P e , r hirn in the estimation of his 

any Other action which plainly would ' ha "CnTeasonably presumed that the 

relations, friends and acquaintances it could teve ^ reaso ns (o be|ieve tht suc h 

petitioner either had the intention or at least ted the k imputations are not such as can 

imputation would harm the reputation of the petitioner bu ^ 

be considered to be per se de ama ory. d obliquely or indirectly 

•imputation’ ’ It is immaterial whether the imputation Is conveyed oblique y 
or by way of question, conjure, or exclamation, or by iron* ^ twice an(J , ha , 

Similarly the imputation that the c °"'P la '" a J’' a in ,o it wa s held to be an allegation 
imputing fraud to the complainant and thus defamatory. wes , ern ^ 

Letter containing imputations. prime ' [^'^^'"tha^hey introduced their daughters to 
a nd allowing freedom to girls and s “9g 9 d y them to indulge in sexual involvements. 

certain objectionable environments and en :o 9 d worst type o( defa matory 

Scandalising parents and their c'"To f S compllPnt for defamation. P L D 1971 Kar. 206. 
imputation. The mother is competent to file comp „ pnma lacie responsible 

Publication of defamatoty avoid liability on ground of absence of 

L^w"^ competent person must be proved. P L 

Uh - The amount o, care and caution 

neither more nor less ,han * ha | S pgp Sib | e for defamatory matter published in such paper 
publisher of a newspaper B respons or not But it wou ld be a sufficient answer to a 

rr a°9 n r es, s, as-a 

^''"managernronhe newspaper during his absence to a competent person. P 

1963 Lah. 323. . . n h ing reason to believe that such imputation 

•Intending to harm, or suffered directly or indirectly from the scandalous 

will harm’ : That the complainant a "“^ en ,s of ttte offence it is sufficient to show that the 
imputation alleged is a necesa J ® had reason to believe that the imputation made by h 
accused intended to harm, made primarily with the object ha. 

would harm the reputation difficulty cannot be made the subject of a cnm 

maner wh,ch may be harm,ul ,o ,he repu,a,ion of 
people or hurtful to their feeling. . . hold that 

ribe°on a 52^ A P r °f CUtj °" * 

rnaHit^ned fo^^amatiotMif^deceased person, bu, no suit for damages will He. 
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Explanation 2 : The defamation of an association of collect'on of persons can be made 
by publication of an imputation affecting the character or reputation. An association may be 
defamed by an imputation which lowers the moral character of the members of the association 
collectively. 

Explanation 3 : Some innocent words may be used ironically and constitute aspersion 
on another. Thus even words of praise may be used in a defamatory sense. 

In such cases the complainant or plaintiff has to prove that the words have not been 
understood in their primary sense but in a different and defamatory sense. 

Explanation 4 : This explanation clarifies that by "harm" is meant imputation on a man's 
character made and expressed to others and not communicated to that man itself. 

The imputation that the petitioner had been paid Rs. 1,000 for the hand of daughter in 
marriage is not an imputation which either per se could be considered as defamatory or could 
have the effect of lowering the petitioner in the estimation of his friends and relation as it is not 
uncommon in certain communities and classes of people to ask for bride-money. Furthermore, 
neither the petitioner himself nor any other witness cited by him has stated that as a result of 
the above imputations, either the reputation of the petitioner had been harmed or that he had 
been lowered in the estimation of others. Explanation 4 to Section 499, P.P.C. provides that no 
imputation is said to harm a person’s reputation, unless the imputations, directly or indirectly, 
in the estimation of others, lowers the morale or intellectual character of the person, or lowers 
the character of that person in respect of his caste or the credit of that person. The bald 
allegation by the petitioner that the imputations published against him by respondent No. 1 are 
defamatory cannot be considered to be enough for reaching the conclusion that they are in 
fact defamatory or that the character of the petitioner has been injured by such imputations or 
he has been lowered by such imputation in the estimation of others. 1975 P Cr. L J 1448. 

Exceptions : The exceptions affected to the section cover the entire field of privileges 
avaiiahip in cases of defamation. A defamatory statement not falling within the specified 
Exceptions mentioned in this section is not privileged. 

F eDtion 1 Exceptions 1 and 9 codify those portions of the Law of libel and Slander 
d Tn British Text-Books under the heads of justification and qualified privilege. The two 
rea 6 ' of the first exception are that the impugned statement must be shown to be true 
requiremen * jon mliSt be shown to be for public good. The proof of truth which is one of 
and that Jts^p^ ^ ^ ^. |rSt exception is not an ingredient of the 9th exception. 

th xceDtion must be read subject to Section 79 of the Penal Code, Imputations not 

, ® llt Llieved in good faith to be true, if its publication is for public good, will be 

true in fact but 0 &\e p L D 1958 La h . 747. 

covered by this excep 

th of imputation will be sufficiently proved if the imputation is substantially true 
The trui d , f the accuse d can prove reasonable grounds for believing that the 

The onus is a y that he had no malicious motive. Fact of imputation being factually 
imputation was xru . t for conviction. P L D 1967 S C 32. 

incorrect is not by itseit sui 

creation 2 This Exception differs from Exception 1 in this that while the first deals with 

E 0 f opinion this deals with allegations of fact. Every subject has a right to 

an expres public ™ en whl ^ h concern him as a subject of the realm if he does 

nownake h?s'commentary a doak .or makes ang s,ander. Where a person makes ,he pubfe 
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conduct of a public man the subject of comment and it is for the public good he s no_ ab e to 
an action if the comments are made honestly, and he honestly believes the acts to be as he 
states them, and there is no wilful misrepresentation of fact or any mis-statement w ic e 
must have known to be a mis-statement, if he had exercised ordinary care In order that a 
comment may be fair (a) it must be based on tacts truly stated, (b) it must not impute corrup 
or dishonourable motives to the person whose conduct or work is criticised except in so 
such imputations are warranted by the facts, (c) it must be the honest expression of thewnters 
real opinion made in good faith, and (d) it must be for the public good The question to be 
considered in such cases is, would any fair man however prejudiced he mig t e or owever 
exaggerated or obstinate his views, have made the criticism A I R 1943 Nag. 317. 

Exception 3 There are public men who are not public servants but yet take active part 
in measures of great interest to the community Every person ought to be allowed to comment 
in good faith on the proceedings of these volunteer servants of the public. Thus where, a 
medical man and the editor of a medical journal, said in such journal of an advertisement 
published by another medical man, in which the latter solicited the public to subscribe to 
hospital of which he was surgeon-in-charge stating the number of successful operations which 
had been pedormed. that it was unprofessional It was held that inasmuch as such 
advertisement had the effect of making such hospital a "public question" the editor was within 
the third, sixth and ninth Exceptions. 

Exception 4 What is needed by this exception is that the report of the proceedings of a 
Court of Justice shall be substantially true even though it only not be for public good in good 
faith is not necessary ingredient of this exception Though the publication of such proceedings 
may be to the disadvantage of the particular individual concerned, yet' it is of vast importance 
to the public that the proceedings of Courts of Justice should be universally known The 
general advantage to the country in having these proceedings made public more than counter¬ 
balances the inconveniences to the private persons whose conduct may be the subject of 
such proceedings. 

Exception 5 : Cockburn. C.J. observed : The administration of justice is a matter of 
universal interest to the whole public. The judgment of the Court, the verdict of the Jury, the 
conduct of parties and of witness, may all be made subjects of free comment But the criticism 
should be made in good faith and should be fair. It must not want only assail the character of 
others or impute criminality to them. But in commenting on such matters, a public writer as 
much as a private writer, is bound to attend to the truth, and to put forward the truth honestly 
and in good faith and to the best of his knowledge and ability. It is not to be expected that in 
discharging his duty of a public journalist he will always be infallible. His judgment may be 
biased one way or the other, without the slightest reflection upon his good faith; and, 
therefore, if his comments are fair, no one has a right to complain. 


Exception 6 : The object of this Exception is that the public should be aided by 
comments its judgment of the public performance submitted to its judgment. Comment 
otherwise defamatory is justified on this ground alone Liberty of criticism is allowed, otherwise 
we should neither have purity of taste nor of morals Good faith under this Exception requires 
not logical infallibility but due care and attention A matter that invites public attention or is 
open to public discussion or criticism becomes a matter of public interest. 

Exception 7 This Exception allows a privilege for censure by one person against 
another The person censuring must have either contractual or legal authority over the 
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{•ensuredi thfi csnsure must relate to be conduct covered by the authority and should be made 
,n good forth. The Exception allows a person under whose authority others have been placed 

b h y the, ; h 0W ? COn ? nt 0r by the ,aw ’ t0 censure - in 9° od faith those who are so placed 
under h,s authority so far as regards the matter to which that authority relates. But if this 

privilege is exceeded in any way the offence will be established. A man may in good faith 
complain o the conduct of a servant to the master of the servant even though the complaint 
amounts to defamation, but he is not protected if he publishes the complaint in a newspaper. A 
sp inua superior in pronouncing and publishing a sentence of ex-communication may be 
pro ec e y privi ege so long as the publication is not more extensive than is required to 
ettectuate the purpose for which the privilege is conceded to him for the censure of a member 
° e sec in matters appertaining to religion or the communication of a sentence he is 
authorized to pronounce to those who are to guide themselves by it. 

Exception 8 : An accusation made to a person in authority over the party accused, 
preferred in good faith is protected under this clause. Thus where the accused made an 
imputation in good faith to the father of the person whose character was attached the case 
was held to be covered by this exception. P L D 1966 Kar. 337. 

The imputations were contained in an application made to the Chairman of the Union 
Committee, with the request that action be taken against the petitioner and his companions for 
an offence under Section 323/34, P.P.C. Since the Chairman was the person to whom such 
applications are required to be made under the Conciliation Courts Ordinance, 1961 he 
undoubtedly is a person who had lawful authority over the petitioner with respect to the 
accusation of assault and beating. In view of these circumstances, the application made by 
respondent No. 1 and bearing the endorsement of respondent No. 2, who was then a member 
the Union Committee concerned, would be protected under the 8th Exception to Section 
4 99 P P C. 1975 PCr.LJ 1448. 

Allegations that petitioner had never got peace of mind and his better-half was of loose 
tongue' by no stretch of imagination comes within purview of Section 530, P.P.C. Allegations at 
the most show-causes having not been getting on well and not leading happy domestic life 

^ L D 1982 Lah. 60. 

Exception 9 : This Exception protects, defamatory statements made in good faith for the 
Protection of the interests of the person making it. 

In determining the question of good faith regard should be had to be intellectual 
opacity of the accused, his predilections and the surrounding facts. The standard of care and 
caution required by the expression "good faith" varies with the circumstances of each case. 

Privileges in judicial proceedings : So far as English Law is concerned, absolute 
Privilege is concerned in respect of all statements made by parties, witness counsel, etc., if 
they are made directly in relation to. the judicial proceedings The English Law of absolute 
privilege does not apply in this country to statements of Advocates in judicial proceedings. 

AI R 1925 Rang. 345. The '® s J™ ns f • ^orney pleader and witnesses come 

under this Exception. So also statements made ,n pleadings and reports to superior officers 

are protected by it. 

Where a husband in a notice"£££ °' '^c' 0 " C ° Uncil alle 9 ed "*1 his 

wile whom he has divorced and in *»h provisions ol Family Laws Ordinance, he is 

sending a notice to the Chairman stated h,s w,l e was of a bad character. The Court held 
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that the occasion was privileged and the husband was not liable for prosecution for defamation 
in the absence of express malice. P L D 1982 Lah. 60. 

Witness : A witness, who, being actuated by malicious motives makes a voluntarily and 
irrelevant statement, not elicited by any question put to him while under semination, to injure 
the reputation of another, commits an offence under this section. If the statement is relevant to 

the inquiry no prosecution would lie. (1989) 27 Cal. 262. 

Statements of witnesses made in the witness-box are absolutely privileged. If they are 
false the remedy is by indictment for perjury and not for defamation. A statement made in 
answer to question put by a police-officer under the Criminal Procedure Code, Section 161 . in 
the course of investigation made by him, is privileged and cannot be made the foundation of a 
charge of defamation. (1898) 16 Mad. 235. 

Statements made in judicial proceedings are not absolutely privileged. P L D 1976 Lah. 

1548. 

Parties : The statement of a person charged with an offence in answer to a question by 
the Court is absolutely privileged. Subsequently, this case has been considered in another Full 
Bench case and the High Court has dissented from the view expressed in it, observing: "The 
privilege defined by the Exceptions to Section 499 of the Penal Code must be regarded as to 
the case which they purport to cover and that recourse cannot be had to the English common 
law to add new grounds of exception to those contained in the statute'. It was also held that if 
a defamatory statement is made before an officer who is neither a judicial officer nor a Court, 
e g., a Registration Officer, such a statement is not absolutely privileged. (1912) 23 M L J 50. 

Pleadings : The statements made in a written statement filed by the accused are not 
absolutely privileged but are governed by the provisions of this section. 

Defamatory statements are not privileged merely because they are used in a petition 
preferred in a judicial proceeding, but good faith, as required in this Exception, should be 
proved Where in an application for the transfer of a criminal case the applicants alleged with 
some apparent reason that the case had been falsely got up against them by the complainant 
at the instigation of one U, in order to prejudice them in their defence in a civil suit which U had 
caused to be brought against them, it was held that this statement did not amount to 
defamation as it fell within the Ninth Exception. (1925) 50 Bom. 165 (Supp.). 

Exception 10 : This Exception protects a person giving caution in good faith to another 
for the good of that other, or of some person in whom that other is interested or for public 
good. 

To bring the case within this exception it must be proved that the accused intended in 
good faith to convey a caution to one person against another that such caution was conveyed 
for the good of the person to whom it was conveyed, or of some person in whom that person 
was interested, or for public good and that caution should be conveyed by proper means. This 
exception for instance will apply where one man warns another against employing a third 
person in his service saying that he is a dishonest person. 1979 S C M R 545. 


Preliminary enquiry : High Court while dismissing the complaint against specified 
respondents apparently did not advert to the statement of the complainant on oath recorded 
during the enquiry proceedings and its judgment did not appear to be based on proper 
analysis of the evidence produced by the complainant before it. Appeal was consequently 
allowed with the direction to High Court for holding further inquiry and to reconsider the 
existence or non-existence of the prima facie case against the respondents in the light of the 
observations made by Supreme Court. 1998 S C M R 922. 


Scanned by CamScanner 



[S. 500] 


Pakistan Penal Code, 1860 


451 


500. Punishment for defamation : Whoever defames another shall be 
punished with simple imprisonment for a term which may extend to two years 
or with fine, or with both: y 

Proviso : [Omitted by the Criminal Law (Amendment) Act; IV of 1986.] 

COMMENTS 

Object :Thi S section provides punishment for the offence of defamatiolC Definition 
whereof has been given in last preceding section. The applicant and his wife prayed for 
quashment of c efamation proceedings under Section 500. P.P.C. initiated by the respondent 
who claimed to be the Honorary Secretary of the Pakistan Post Office Employees’ Co¬ 
operative Housing Society. The complaint, inter alia, contained the allegation that the wife of 
t e petitioner had owned certain survey numbers of land measuring about 84 acres in Karachi 
and she had conferred the power to sell her share in the said land and had executed a 
registered power-of-attorney. That the wife of the petitioner at the behest of her husband got a 
scandalous and defamatory notice published in a newspaper. The Court while quashing the 
criminal proceedings held that the alleged notice showed no imputation causing harm to the 
reputation of the contesting respondent. It observed: "On perusal of the contents of notice 
published by Mst. Sahibi. I am not able to read any imputation, which could harm the 
reputation of the society. It is an ordinary notice denying the existence of any agreement. Such 
notices are issued by the affected parties daily and it does not lead to any conclusion that any 
party against which such notice has been issued is either dishonest or that it has 
misappropriated the money of its members." 1980 P Cr. L J 173. 

Magistrate after recording preliminary evidence of the complainant had issued process 
against the accused which prompted them to move the High Court successfully for quashing 
of the proceedings without waiting for the recording of evidence in the case. Accused did not 
appear to have specifically controverted the factual allegations made by the complainant 
regarding the issuance of letter to Central Board of Revenue containing the imputations 
against him Leave to appeal was granted to consider the contention that the intention of the 
accused in issuance of the said letter regarding the imputation being bona fide or mala fide 
could only be properly gone into after some evidence had been recorded in the case and no 
positive finding was possible on the bald allegation and counter-allegation of the parties. 1995 
SC MR 1004. 

Cognizance of offence under Section 500, P.P.C. by Magistrate : Police mav 
investigate into an offence under Section 500, P.P.C. on the direction of a Magistrate but the 
trial Magistrate cannot competently take cognizance of the said offence in pursuance of the 
report submitted by the police under Section 173, Cr.P.C. the same having been specifically 
barred under Section 198, Cir.P.C wh,ch can only be taken on a complaint made by‘the 
aggrieved person. 1997 P Cr. 

The Magistrate took cognizance of case under Section 500, Penal Code on challan 
submitted by the Police. The proceedings before the Magistrate, were an abuse of Court and 
quashed 1983 P Cr. L J 1619- 

Appeal against acquittal : Offence under Section 500, P.P.C on the date of its alleapd 

commission by the accused inc “* compound ^ 0f l w ^ ich ,he complaint was filed was not 
only cognizable but was also non-compoundable R,gh.s or liabilities of the parties to "he 
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proceedings being governed by the statute as it prevailed on the date when action was 
commenced notwithstanding the repeal or omission of any particular provision of such statute 
subsequently, omission of the provisions to Ss 499 and 500. P P C. by Act IV of 1986 would 
not affect the validity and the applicability of the said provisos inserted by the Criminal Law 
^Amendment! Ordinance. 1979 to the pending cases. Second proviso to S. 247, Cr.P.C. having 
been fully attracted in the case, the impugned order dismissing the complaint for non- 
appearance of the complainant and acquitting the accused was not competently passed by 
the Tnal Court as the offence under S. 500. P P C. was congizable as well as non- 
compoundable Impugned order was. consequently, set aside being without any lawful 
authority' and of no legal consequence and the case was remanded to Trial Court for disposal 
within a specified period in accordance with law P L D 1998 Quetta 37. 

501. Printing or engraving matter known to be defamatory : Whoever 
prints or engraves any matter, knowing or having good reason to believe that 
such matter is defamatory of any person, shall be punished with simple 
imprisonment for a term which may extend to two years, or with fine, or with 
both. 


CIIU IU IVVU VI 

- ' ' 


COMMENTS 

This is a distinct offence from the one under Section 501. P L D 1958 Lah. 747. The 
person printing or engraving defamatory matter abets the offence. This section makes such 
abetment a distinct offence 

Ingredients : This section requires two things 

t 

1. Printing or engraving of any matter. 

2. Knowledge or reason to believe that such matter is defamatory. 

502. Sale of printed or engraved substance containing defamatory 
matter : Whoever sells or offers for sale any printed or engraved substance 
containing defamatory matter knowing that it contains such matter, shall be 
punished with simple imprisonment for a term which may extend to two years, 
or with fine, or with both. 




V 
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°m9PH ,NAL intimidation, 

INSULT AND ANNOYANCE 

to his 5 p 0 e 3 rso C n re?utL!! 1 nn^ idati0n 1 Wh ° 6Ver threatens another with an V injury 
. h JL iu„i' putatlon or property, or to the person or reputation of any one 

In pot icp thJ =>erS ° n IS Interested > intent to cause alarm to that person, or 
Irrlit tn Hn an! P ers °n to do any act which he is not legally bound to do, or to 

flv/niriinn thp 1 act wh,c ^ that person is legally entitled to do, as the means of 
avo d ng the execution of such threat, commits criminal intimidation. 

Explanation : A threat to injure the reputation of any deceased person in 
w om the person threatened is interested, is within this section. 

Illustration 

A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens to burn 
8 s house. A is guilty of criminal intimidation. 

COMMENTS 

Criminal intimidation is closely analogous to extortion. In extortion the immediate 
purpose is obtaining money or money’s worth; in criminal intimidation, the immediate purpose 
is to induce the person threatened to do, or abstain from doing something which he was not 
legally bound to do or omit. 

Ingredients : This section has the following essentials 

1. Threatening a person with any injury- 

(/) - 

(//) 


to his person, reputation, or property; or 

to the person or reputation of any one in whom that person is interested. 


2 . 

(a) 

(b) 


Threat must be with intent- 


to cause harm to that person, or 

to cause that person to do any act which he is not legally bound to do as the means 
of avoiding the execution of such threat, or 

(c) to cause that person to omit to do any act which that person is legally entitled to do 
as the means of avoiding the execution of such threat. 

Word "will, I well see you", do not constitute an offence under Section 506. P L D 1976 
Lah. 144; P L J 1976 Lah. 777. 

504. Intentional insult with intent to provoke breach of the peace : 

Whoever intentionally insults, and thereby gives provocation to any person, 
intending or knowing it to be likely that such provocation will cause him to 
break the public peace, or to commit any other offence, shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 

COMMENTS 

Object : This section is intended to deal with persons who are as responsible for 
breaches of the peace or the commission of offences as those who openly abet or incite them. 
A I R I 942 Mad - 672, An imputation not defa ^j<rv may be uttered in the hearing of the 
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person who is the object of it, for the purpose of provoking that person to break the pubhc 
peace If so. it is punishable under this section. A person also comes within t e ambit of the 
section if the provocation offered by him is of such a character as to cause the provoked to 
commit any other offence." A I R 1927 Lah. 129(2). 

Sections 504 and 426 : Non-consideration of worth of document regarding claim of 
oo/ra fide right in disputed property is fatal for trial P L D 1964 Dacca 170. 

Ingredients : This section requires 

1 Intentional insult. 

2. The insult must be such as to give provocation to the person insulted. 

3. Intention that such provocation should cause, or knowledge that such provocation 
was likely to cause, the person so insulted to break the public peace or to commit 
any other offence. 

505. Statements conducing to public mischief: (1) Whoever makes, 
publishes, or circulates any statement, rumour or report, ~ 

(a) with intent to cause or incite, or which is likely to cause or incite, any 
officer, soldier, sailor, or airman in the Army, Navy or Air Force of 
Pakistan to mutiny, offence or otherwise disregard or fail in his duty as 

such ; or 

( b ) with intent to cause, or which is likely to cause, fear or alarm to the 
public or to any section of the public whereby any person may be 
induced to commit an offence against the State or against the public 

tranquillity ; or 

(c) with intent to incite, or which is likely to incite, any class or community 
of persons to commit any offence against any other class or 

community, 

shall be punished with imprisonment for a term which may extend to 
seven years and with fine. 

(2) Whoever makes, publishes or circulates any statement or report 
containing rumour or alarming news with intent to create or promote, or which 
is likely to create or promote, on grounds of religion, race, place of birth, 
residence language, caste or community or any other ground whatsoever, 
fpplinas of enmitv hatred or ill-will between different religious, racial, language 
or regional groups or castes or communities, shall be’ punished with 
imprisonment for a term which may extend to seven years and with fine. 

Explanation : It does not amount to an offence within the meaning of this 
section, when the person making, publishing or circulating any such 
statement, rumour or report has reasonable grounds for believing that such 
statement, rumour or report is true and makes, publishes or circulates it in 
good faith and without any such intent as aforesaid. 
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506. Punishment for criminal intimidation : Whoever commences the 
offence of criminal intimidation shall be punished with imprisonment of either 
description for a term which may extend to two years or with fine or with both 

it thr “eat be to cause death or grievous hurt, etc. : And if the threat be 
to cause death or grievous hurt, or to cause the destruction of any property by 
fire, or to cause an offence punishable with death or imprisonment for life, or 
with imprisonment for a term which may extend to seven years, or to impute 
unchastity to a woman, shall be punishjd with imprisonment of either 

description for a term which may extend to seven years, or with fine or with 
both. 

COMMENTS 

Scope . This section punishes for the offence o f criminal intimidation defined under 
bection 503. In certain circumstances mentioned in the section the punishment is greater. 

The accused were elderly persons of sufficiently advanced ages of 70/72 years and 
matter proceeded no further than verbal criminal intimidation. Sentence of 25 years’ rigorous 
imprisonment already undergone by accused, was sufficient to meet ends of justice, in 
circumstances. 1983 P Cr. L J 633. 

F.I.R. had no allegation to the effect that the complainant was threatened by the 
accused for causing any injury to his person, reputatiun or property, or to the person or 
reputation of any one in whom the complainant was interested Offence of criminal intimidation 
punishable under Section 506, P.P.C was, therefore, not made out Proceedings against the 
accused were ordered to be quashed. 1995 M L D 567. 

Leave to appeal : High Court on finding the petitioner (Magistrate) to have 
unnecessarily adjourned the application of accused moved under Section 249-A, Cr.P.C., on 
innumerable dates of hearing, had directed the remarks about his inefficiency and shirking of 
duty to be recorded in his Annual Confidential Report Leave to appeal was granted by 
Supreme Court to consider the contention that the said order had been made by the High 
Court without giving an opportunity to the petitioner who had been condemned unheard. 1998 

S C M R 2618. 

Oua<;hina of order of Magistrate summoning the accused : Magistrate after having 
pvirlpnce recorded at the preliminary stage in the complaint had summoned the 
a r r fit pH 1 1 fa r p the trial for having forced their entry in the land of the complainant which even 
,i D arrused was jointly held by all of them alongwith the complainant being a 

immSwlnP 0 nhe accused being a party in the civil suit pending regarding the disputed 
uint isnata. None wa y c | ose down the cnm j na | process arising out of the alleged 

land the same c°uia accuS ed Impugned order passed by the Magistrate summoning the 

ottences attributea proceedings initiated against them could not be quashed at 

accused being well within law £ , (m(ne accordj , 1997 M L D 2075 
such staae Petition was dismi^seu 

roceedings : Contentions were that the F I R. which had been lodged 

Quashing of p ^ da ys on |y contained vague allegations and did not disclose the 
after an inordinate de : ad | e offence and that no evidence whatsoever was available against 
commission of any c ° gn nrosec ution case was based only on conjectures and surmises, 
the accused and the g tjon to the quashing of proceedings as the accused were facing the 
Prosecution had no odj thgn two years. Proceedings pending against the accused in the 
agony of trial for the last r ''^ ashed in circumstances 1996 P Cr. L J 1508. 

Court of Magistrate we n tQ the effect that the complainant was threatened by the 

FIR. had a ' eg jn j Ur y to his person, reputation or properly, or to the person or 
accused for causing S ^ t y he com plainant was interested. Offence of criminal intimidation 
reputation of any one m w 
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punishable under Section 506. P.P.C. was. therefore, not made out. Proceedings against the 
accused were ordered to be quashed 1995 M L D 567(b). 

Complainant had filed a sketchy and vague private complaint against accused about an 

incident which was neither witnessed by anybody nor even the time of its °^ cu "' e "^ r '"f' U h d !u 9 
the date, month and year had been disclosed therein. Complainant alsodidI not approach the 
concerned police immediately after the alleged incident and had turned a civil right into a 
criminal liability Since Magistrate had taken cognizance against the accused without applying 
his mind to the facts of the case and the continuation of criminal proceedings in his Court 
would tantamount to an abuse of process of law, the same were quashed. 1997 P Cr. L J 
1030. 

507. Criminal intimidation by an anonymous communication : 

Whoever commits the offence of criminal intimidation by an anonymous 
communication, or having taken precaution to conceal the name or abode of 
the person from whom the threat comes, shall be punished with imprisonment 
of either description for a term which may extend to two years, in addition to 
the punishment provided for the offence by the last preceding section. 

COMMENTS 

This section acts as a corollary to Section 506 If the criminal intimidation is by an 
anonymous letter or by a letter signed with a false name, the offence will be subject to higher 
punishment under this section as it causes great alarm to the recipient of the letter. 

For a conviction under this section it must be shown that the accused committed 
criminal intimidation by using threats of injury which he was in a position to put into execution. 
The injury need not be one to be inflicted by himself personally, but it is enough if he can 
cause it to be inflicted by another. Hence a person who extorts money by sending anonymous 
letters as if from God, conveying threats of Divine punishment if a specified sum of money be 
not paid to a certain person identifiable by the description given in the letters, cannot be 
convicted under this section as it does not lie in his power either to inflict the threatened 
punishment, or cause it to be inflicted. 

508. Act caused by inducing person to believe that he will be 
rendered an object of Divine displeasure : Whoever voluntarily causes or 
attempts to cause any person to do anything which that person is not legally 
bound to do or to omit to do anything which he is legally entitled to do, by 
inducing or attempting to induce that person to believe that he or any person 
in whom he is interested will become or will be rendered by some act of the 
offender an object of Divine displeasure if he does not to the thing which it is 
the object of the offender to cause him to do, or if he does the thing which it is 
object of the offender to cause to him to omit shall be punished with 
imprisonment of either description for a term which may extend to one year, or 
with fine, or with both. 

Illustration 

(a) A suits dhurna at Z's door with the intention of causing it to be believed that, by so 
sitting he renders Z an object of divine displeasure, A has committed the offence defined in 
this section 

(b) A threatens Z that, unless Z performs a certain act, A will kill one of A's own children, 
under such circumstances that the killing would be believed to render Z an object of Divine 
displeasure A has committed the offence defined in this section. 
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509 \A^° rd ’ 9esture or act Intended to Insult the modesty of a 
women . Whoever, intending to insult the modesty of any woman, utters any 
word, makes any sound or gesture, or exhibits any object, intending that such 
word or sound shall be heard, or that such gesture or object shall be seen, by 
such woman, or intrudes upon tho privacy of such woman, shall be punished 

with simple imprisonment for a term which may extend to one year or with 
fine, or with both. 

COMMENTS 

. .. Thls section punishes for uttering any word, or making any sound or gesture, or 
exhibiting any object, with intent that such word or sound be heard or gesture or object be 
seen by woman. It also punishes for Intruding upon the privacy of that woman with Intent to 
insult her modesty 

Ingredients : This section requires the following essentials 
(1) Intention to insult the modesty of a woman. 

. (2) The insult must be caused-- 


(/) by uttering any word, or making any sound or gesture, or exhibiting any object 
intending that such word or sound shall be heard or that the gesture or object shall 
be seen by such woman, or 

(//) by intruding upon the privacy of such woman. 

510. Misconduct in public by a drunken person : Whoever, in a state 

of intoxication, appears in any public place, or in any place which it is a 
trespass in him to enter, and there conducts himself in such a manner as to 
cause annoyance to any person be punished with simple imprisonment for a 
term which may extend to twenty-four hours, or with fine which may extend to 
ten rupees, or with both. 

COMMENTS 

This section punishes for annoying conducts of drunken persons In public places. Mere 
intoxication is pot enough. His act causing annoyance is the gist of offence. 
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OF ATTEMPTS TO 
COMMIT OFFENCES 

This is a general provision dealing with attempts to commit offences not made 
punishable by other specific sections. It makes punishable all attempts to commit offences 
punishable with imprisonment and not those punishable with death on y. 

511 . Punishment for attempting to commit offences punishable 
with imprisonment for life or for a shorter terms : Whoever attempts to 
commit an offence punishable by this Code with imprisonment for life or 
imprisonment, or to cause such an offence to be committed, and in such 
attempt does any act towards the commission of the offence, shall where rfo 
express provision is made by this Code for the punishment of such attempt, 
be punished with imprisonment of any description provided for the offence for 
a term which may extend to one-half of the longest term of imprisonment 
provided fc“ that offence or with such fine 1 [daman] as is provided for the 

offence, or with both. 

Illustrations 

(a) A makes an attempt to steal some jewels by breaking open the box, and finds after 
so opening the box, that there is no jewels in it. He has done an act towards the commission of 
theft, and therefore is guilty under this section. 

(b) A makes an attempt to pick the pocket of Z by thrusting his hand into Zs pocket -4 
fails in the attempt in consequence of Z’s having nothing in his pocket. A is guilty under this 

section. 

COMMENTS 

Scone • This section does not apply to attempts to commit murder which are fully and 
exclusively provided for by Section 307. The former Chief Coud of the Punjab had laid down 
that this section was "in terms much wider than Section 307. under the last-mentioned sec ion 
IS 307) the act done must....be one capable of causing death, and it must also be the last 
proximate act necessary to constitute the completed offence, under Section 511 the act may 
be any act in the course of the attempt towards commission of the offence 

This section does not apply to cases of dacoity. 

The contention that occurrence had taken place about 7 years back and accused had 
faced a protected trial and remained in custody for little more than 2 months. The sentence of 
one veahs rigorous imprisonment might be reduced to period already undergone by mm. The 
contention, had no force and sentence already awarded to accused the very lenient. The 
sentence was maintained, in circumstances. 1983 P Cr. L J 562. 


Word added by the Criminal Law (Amendment) Act, II of 1997. 
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Attempt-Test: Attempt to commit a crime consists of intent to commit the crime; 
performance of some act towards the commission of the crime and failure to consummate its 
commission on account of circumstances beyond the control of the offender. Test whether 

rnere has been an attempt to commit a crime, is a factual one by reference to the said three 
ogredients 1996 MLD 878. 

Attempt. description of : Attempt is an act done in part execution of a criminal design 
^mounting to more than mere preparation, but falling short of actual consummation and 

possessing, except tor failure to consummate, all the elements of the substantive crime 1995 
PCr.U 877 (c). 

Appeal against acquittal : Appeal having been instituted much beyond the statutory 
:>enod of 30 days was barred by limitation and the grounds advanced in the application for 
condonation of delay having not constituted a sufficient cause for such condonation, the same- 
*as dismissed Even otherwise the accused was charged by the Trial Court for having 
attempted to abduct for ransom and not for having abducted for ransom as provided by 
Section 365-A. P P C Section 511. P P C which deals with the offences pertaining to attempts 
had not been included in the Schedule attached to the Suppression of Terrorist Activities 
(Special Courts) Act, 1975. Trial held by Special Court, therefore, was without jurisdiction and 
the same stood vitiated. Appeal against acquittal of accused was dismissed accordingly. 1996 
M L D 202. 
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The 

Offences Against Property 
(Enforcement of Hudood) 
Ordinance 

(VI OF 1979) k ♦ 

[10th February, 1979] 

An Ordinance to bring in conformity with the 
injunctions of Islam the law relating to 
certain offences against property 

Preamble : Whereas it is necessary to modify the 
existing law relating to certain offences against property, 
so as to bring it in conformity with the injunctions of Islam 
as set out in the Holy Qur'an and Sunnah : 

And whereas the President is satisfied that circum¬ 
stances exist which render it necessary to take immediate 
action ; 

Now, therefore, in pursuance of the Proclamation of 
the Fifth day of July, 1977, read with the Laws (Con¬ 
tinuance in Force) Order, 1977 (C. M. L. A. Order No. 1 of 
1977), and in exercise of all powers enabling him in that 
behalf, the President is pleased to make and promulgate 
the following Ordinance :— 

PRELIMINARY 

• 'l ,« * 1 i ‘ * 

1. Short title, extent and commencement: (1) 
This Ordinance may be called the Offences Against Pro¬ 
perty (Enforcement of 'Hudood') Ordinance, 1979. 

(2) It extends to the whole of Pakistan. 


\— / 

(3) It shall come into force on the twelfth day of 
Rabi-ul-Awwal, 1399 Hijri, that is the tenth day of 
February, 1979. 

2. Definitions : In this Ordinance, unless there is 
anything repugnant in the subject or context,— 

(a) "adult" means a person who has attained the age 
of eighteen years of puberty ; 
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^ officer^ 8 vvhn 16 ^' 031 0 ^' cer,, means a medical 
Government° S06Ver desi 9 nated ' authorised by 

( ) Qur'an orlunnah^ 1 ^" 1601 ordained by the Holy 
^ of'prop^y 1 * an arran 9 ement ^ade for the custody 

its door is^clospr/nr * >r . oper * y Piaced in a house, whether 

container nr in fhp p V '? an almirah or a box or other 

for such custnHv n ust f °^ Y °f a Person, whether he is paid * 
cn cu stody or not is said to be in “hirz". 

the entire^^houq/ L-// a sing,e family is living in a house, 
or more famuli*! , ' , constitute a single 'hirz' but if two 
portion in th 6S are * vmg m one house severally, the 
separate 'hirz' 0ccupat,on of each family will constitute a 

(e) imprisonment for life" means imprisonment till 
death ; 

(/) "nisab" means the 'nisab' as laid down in Sec¬ 
tion 6 ; 

(fir) "tazir" means any punishment other than 'hadd' 
and all other terms and expressions not defined in 
this Ordinance shall have the same meaning as in 
the Pakistan Penal Code (Act XLV of 1860), or the 
Code of Criminal Procedure, 1898 (Act V of 
1898). 

3. Ordinance to override other laws : The pro¬ 
visions of this Ordinance shall have effect notwithstanding 
anything contained in any other law for the time being in 
force. 

4. Two kinds of theft : Theft may be either theft 
liable to 'hadd' or theft liable to 'tazir'. 

5. Theft liable to hadd : Whoever, being an adult, 
surreptitiously commits, nom any 'hirz', theft of property 
of the value of the 'nisab or more not being stolen 
property, knowing that it is or ,s likely to be of the value 
of the 'nisab' or more is, subject to the provisions of this 
Ordinance, said to commit theft liable to 'hadd.' 

Explanation 1 : ,n * h , iS JL® C l io |] "stolen property" 
does not include property which has been criminally 
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misappropriated or in respect of which criminal breach of 
trust has been committed. 

Explanation 2 : In this section, -surreptitiously'' 
means that the person committing the theft commits sucn 
theft believing that the victim of theft does not know 
of his action. For surreptitious removal of property it is 
necessary that, if it is day-time, which includes one hour 
before sunrise and two hours after sunset, surreption 
should continue till the completion of the offence and, if 
it is night, surreption need not continue after commence¬ 
ment of the offence. 

6. Nisab : The 'nisab' for theft liable to 'hadd' is 
four decimal four five seven (4.457) grams of gold, or 
other property of equivalent value, at the time of theft. 

Explanation ; If theft is committed from the same 
'hirz' in more than one transaction, or from more than one 
‘hirz' and the value of the stolen property in each case is 
less than the 'nisab'; it is not theft liable to 'hadd even if 
the value of the property involved in all the cases adds up 
to or exceeds, the 'nisab'. 

Illustrations 

(a) A enters a house occupied by a single family and removes from 
various rooms property the value of which adds up to, or exceeds the 
'nisab'. Such theft is liable to 'hadd' even though the value of the 
property removed from any of the rooms does not amount to the 
'nisab'. If the house is occupied by more than one family and the 
value of the property removed from the 'hirz' of any one family is less 
than the 'nisab', then the theft is not liable to 'hadd' even though the 
value of the properties removed adds up to, or exceeds, the 'nisab . 

(b) A enters a house several times and removes from the house on 
each occasion property the value of which does not amount to the 
'nisab'. Such theft is not liable to 'hadd' even though the value of the 
properties removed adds up to, or exceeds the 'nisab . 

7. Proof of theft liable to hadd : * The proof of 
theft liable to 'hadd' shall be in one of the following forms, 
namely :— 

(a) the accused pleads guilty of the commission of 
theft liable to 'hadd'; and 

(/?) at least two Muslim adult male witnesses, other 
than the victim of the theft, about whom the Court 
is satisfied, having regard to the requirements of 
'tazkiyah-al-shuhood' f that they are truthful 
persons and abstain from major sins (kabair), give 
evidence as eye-witnesses of the occurrence : 
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m/n f'° vided that ' if the accused is a non-Muslim, the 
eye-witnesses may be non-Muslim : 

£ ro ^ ded J ur ther that the statement of the victim of 
. ft theft or the person authorised by him shall be recorded 
DeTore the statement of the eye-witnesses are recorded. 

Explanation : In this section, "tazkiyah-al-shuhood' 
means the mode of inquiry adopted by a Court to satisfy 
itself as to the credibility of a witness. 

8. Commission of theft liable to 'hadd' by more 
than one person : Where theft liable to 'hadd' is 
committed by more than one person and the aggregate 
value of the stolen property is such that, if the property 
is divided equally amongst such of them as have entered 
the 'hirz' each one of them gets a share which amounts 
to, or exceeds, the 'nisab' the 'hadd' shall be imposed on 
all of them who have entered the Hirz, whether or not each 
one of them has moved the stolen property or any part 
thereof. 

9. Punishment of theft liable to 'hadd' (1) 
Whoever commits theft liable to 'hadd' for the first time 
shall be punished with amputation of his right hand from 
the joint of the wrist. 

(2) Whoever commits theft liable to 'hadd' for the 
second time shall be punished with amputation of his left 
foot up to the ankle. 

(3) Whoever commits theft liable to 'hadd' for the 
third time, or any time subsequent thereto, shall be 
punished with imprisonment for life. 

(4) punishment under sub-section (1) or sub-section 
(2} shall not be executed unless it is confirmed by the 
Court to which an appeal from the order of conviction 

and until the punishment is confirmed and executed 

rnnvict shall be dealt with in the same manner as if 
sentenced to simple imprisonment. 

/e\ i n the case of a person sentenced to imprisonment 
fnr life under sub-section (3), if the '[Appellate Court] 

satisfied that he is sincerely penitent, he may be set at 
fbetty on such terms and conditions as the Court may 

deem fit to impose- 


1 . 


I * ■ ■ —- 

\A7nTds subs, lor tbe 'H'Bh Court' by the Offences Against Property 
(Enforcement of Hudood) (Amendment) Ordinance, XIX of 198o! 


Sec. 2. 
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(6) Amputation shall be carried out by an authorised 
medical officer. 

(7) If, at the time of the execution of 'hadd' the 
authorised medical officer is of the opinion *2® 
amputation of hand or foot may cause the death of the 
convict, the execution of 'hadd shall be postponed until 
such time as the apprehension of death ceases. 

10. Cases in which Hadd shall not be imposed : 
'Hadd' shall not be imposed in the following cases, 
namely :— 

(a) when the offender and victim of the theft are 
related to each other as— 

(/) spouses; 

(if) ascendants, paternal or maternal ; 

(Hi) descendants, paternal or maternal ; 

(iv) brothers or sisters of father or mother; or 

(v) brothers or sisters or their children ; 

(b) when a guest has committed theft from the house 
of his host; 

(c) when a servant or employee has committed theft 
from the 'hirz' of his master or employer to which 
he is allowed access ; 

(d) when the stolen property is wild-grass, fish, bird, 
dog, pig, intoxicant, musical instrument or 
perishable foodstuffs for the preservation of which 
provision does not exist; 

(e) when the offender has a share in the stolen pro¬ 
perty the value of which, after deduction of his 
share, is less than the 'nisab'; 

(f) when a creditor steals his debtor's property the 
value of which after deduction of the amount due 
to him, is less than the 'nisab' ; 

(g) when the offender has committed theft under 
'ikrah' or 'iztrar'. 

Explanation : In this clause— 


(/) " Ikrah " means putting any person in fear of injury 
to the person, property or honour of that or any 
other person ; and 
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(//) aMrehensSon 8 ^ 5 itu * i( y ln which a P erson ls in 
thirst; ° beatb due *° extreme hunger or 

^ ^ ci^account f nf der ' before his apprehension, has, 

prooertv tn th re P entence ' returned the stolen 

the authority r he v,ct,r P and surrenders himself to 
me authority concerned. 

(1) 'HadH^ehfn ‘ n , v y hich . Hadd shall not be enforced : 
namely';— h be enforced in the following cases, 

(a) when theft is proved only by the confession of the 
convict but he retracts his confession before the 
execution of 'hadd' ; 

(b) when theft is proved by testimony, but before the 
execution of 'hadd', any witness resiles from his 
testimony so as to reduce the number of eye- 
witnessess to less than rwo ; 

(c) when, before the execution of 'hadd' the victim 
withdraws his allegation of theft or states that the 
convict had made a false confession or that any 
of the eye-witnesses have deposed falsely, and 
the number of eye-witnesses is thereby reduced 
to less than two ; and 

(d) when the left hand or the left thumb or at least 
two fingers of the left hand or the right foot of 
the offender arc either missing or entirely unser¬ 
viceable. 

(2) In the case mentioned in clause (a) of sub-sec. (1) 
the Court may order retrial. 


or 
tazir' 


W V/ VI I » » » •» I — 

(3) In a case mentioned in clause (b), or clause (c) 
clause ( d ) of sub-section (1), the Court may award 'ta 
on the basis of the evidence on record. 

12. Return of stolen property : (1) |f the stolen 
property is found in the original or in an identifiable form 
or in a form into or [°5, w h h ' cl ] ' l ma V have been converted 
or exchanged, it shall be caused to he returned to the 
victim, whether it is m the Possession of, or has been 
recovered from, the offender or any other person. 
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(2) If the stolen property is lost or consumed whHe 
in the offender's possession and the hadd . r l *. en /° r ^ 
against him the offender shall not be required p y 

compensation. 

13. Theft liable to Tazir : Whoever commits theft 
which is not liable to 'hadd' or for which proof in either 
of the forms mentioned in Section 7 is not available, or for 
which 'hadd' may not be imposed or enforced under tnis 
Ordinance, shall be liable to Tazir. 





14. Punishment for theft liable to Tazir : Who¬ 
ever commits theft liable to 'tazir' shall be awarded the 
punishment provided for the offence of theft in the 
Pakistan Penal Code (Act XLV of 1860). 

15. Definition of 'Haraabah' : When any one or 
more persons, whether equipped with arms or not, make 
show of force for the purpose of taking away the property 
of another and attack him or cause wrongful restraint or 
put him in fear of death or hurt such person or persons, 
are said to commit 'haraabah'. 

16. 'Proof of 'Haraabah' : The provisions of Sec¬ 
tion 7 shall apply mutatis mutandis for the proof of 
haraabah. 

17. Punishment of Haraabah' : (1) Whoever, 
being an adult, is guilty of haraabah in the course of 
which neither any murder has been committed nor any 
property has been taken away shall be punished with 
whipping not exceeding thirty stripes and with rigorous 
imprisonment until the Court is satisfied of his being 

C sincerely penitent : 

Provided that the sentence of imprisonment shall in no 
case be less than three years. 

(2) Whoever, being an adult, is guilty of haraabah in 
the course of which no property has been taken away but 
hurt has been caused to any person shall, in addition to 
the punishment provided in sub-section (1), be punished 
for causing such hurt in accordance with such other law 
as may for the time being are applicable. 

(3) Whoever, being an adult, is guilty of haraaba in 
the course of which no murder has been committed but 




Scanned by CamScanner 



Pakistan Penal Code, 1860 


467 


«/°a6 r, has h Lpn IU ? i? f Which amounts to or exceeds, the 
amnutatfnn m h take " awa V shall be punished With 

foot from ?he ankle? d fr ° m the wris * and of his le,t 

com mi t tp H 6 !!l1'' - V !i hen .! he 0,fence of haraabah has been 
ommitted conjointly by more than one oerson thp 

Salue o7 sha? f e a o T pu,a ’ i0n sha [' be imposed only if the 
nisab : h f h ° ne of them is not less ,han the 

of thp r oflp e 2 furthe - tha,( if ,he le,t hand or ‘he right foot 
®t the offender is missing or is entirely unserviceable, the 

punishment of amputation of the other hand or foot as 

!ht„ C t Se ma y u b !/ sh . al1 not be im P° se dr and the offender 
snail be punished with rigorous imprisonment for a term 

which may extend to fourteen years and with whipoina 
not exceeding thirty stripes. y 

(4) Whoever, being an adult, is guilty of haraabah in 
the course of which he commits murder shall be punished 
with death imposed as hadd. 

(5) Punishment under sub-section (3), except that 
under the second proviso thereto, or under sub-section 
(4), shall not be executed unless it is confirmed by the 
Court to which an appeal from the order of conviction lies 
and if the punishment be of amputation, until it is con¬ 
firmed and executed, the convict shall be dealt with in 
the same manner as if sentenced to simple imprisonment. 

(6) The provisions of sub-section (6) and sub-sec¬ 
tion (7) of Section 9 shall apply to the execution of the 
punishment of amputation under this section. 

♦ l TL 

18. Cases in which punishment of amputation 
or death for 'haraabah shall not be imposed or 
enforced : The punishment of amputation or death shall 
not be imposed or enforced for the offence of haraabah in 
cases in which hadd may not be imposed for theft liable 
to hadd and the provisions of Section 10 and Section 11 
shall apply mutatis mutandis to such cases. 

19. Return of property taken away durina 
'haraabah': The provisions of Section 12 shall apply 
mutatis mutandis for ret ^ °J tfl e property taken awav 
during haraabah so, however, that sub-section (2) of the 


! 
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said section shall have effect as if, *j? a J^nf 1 Heath” 

therein, the words "punishment of amputation of death 

were substituted. 

20. Punishment for 'haraabah' liab(e *° 
Whoever commits haraabah which is not liab ' e t0 '^® 
punishment provided for in Section 17, or for which proo 
in either of the forms mentioned in Sec f'°" 7 nr '!, "? h l 
available, or for which punishment of amputatjon or death 
may not be imposed or enforced un ^ r . t i h n ' s , h °/l' n k ®^ a e ' 
shall be awarded the punishment provided in the P a K'®. tan 
Penal Code (Act XLV of 1860) for the offence of dacoity, 
robbery or extortion, as the case may be. 

21. Punishment for "Rassagiri', or "Pathari- 

dari" * (1) Whoever extends patronage, protection or 

assistance in any form to, or harbours, any person or 
group of persons engaged in the theft of cattle, on the 
understanding that he shall receive one ™ r « c ? f * h ! 

cattle in respect of which the offence' s J' 0 ™™* 1 .®'?;,?' a 
share in the proceeds thereof, is said to commit Pas¬ 
sagin'" or "Patharidari". 

(2) Whoever commits ‘'Rassagiri" , or " Patharidari 
shall be punished with rigorous imprisonment for a term 
which may extend to fourteen years, or with whipping not 
exceeding seventy stripes, and with confiscation of all his 
immovable property and with fine. 

22. Punishment for attempt to commit offence 
punishable by this Ordinance : Whoever attempts to 
commit an offence punishable under this Ordinance, or 
to cause such an offence to be committed, and in such 
attempt does any act towards the commission of the 
offence, shall where no express provision is made by this 
Ordinance for the punishment or such attempt, be punished 
with imprisonment of either descr.pt.pn for a term which 
may extend to ten years. 

Illustrations 

/ a N A makes a n attempt to steal some jewels by breaking open a 
, ^ after s0 opening the box that there is no jewel in it- 

H°e X 'can done an act towards the commission of theft, and therefore, is 

guilty under this section. 

lb) A makes an attempt to pick the pocket of Z by thrusting his 
L.-H into nocket A fails in the attempt in consequence of Z s 
having "nothing fn his pocket* A is guilty under this section. 
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Penal Code (Act XLV n C f e i r «fi l ^ prov ' s ' ons °* Pak ' stan 

expressly provided in thiVn 6 ? ! Unless otherwise 
Sections 34 to 38 of nJnf S 9 rdm ance, the provisions of 

of Chapter ||and ^ M ; ^ ection 71 and Section 1? - 
Pakistan Penal c«J5 9 of Chapter VIII of the 
mutatis mutandi c in ^ ct °* ^®60), shall apply. 
Ordinance ■. 5 n respect °f offences under this 


liabi to H«HH er ^ gu,,y °* the abetment of an offence 

ounishmpr^ n d thls 0rdmance shall be liable to the 

punishment provided for such offence as 'tazir'. 

IRQR^/a ^PP^' ca ^’on of Code of Criminal Procedure, 

of 8 CHm n C . P of J 898 > : 0 The provisions of the Code 
81 P . roc ® du f e ' 1898 (Act V of 1898), shall apply, 
mutatis mutandis in respect of cases under this Ordi¬ 
nance : 

Provided that, if it appears in evidence that the 
offender has committed a different offence under any 
other law, he may, if the Court is competent to try that 
offence and to award punishment therefor, be convicted 
and punished for that offence : 

^Provided further that an offence punishable under 
Section 9 or Section 17 shall be triable by a Court of 
Session and not by a Magistrate authorised under Sec¬ 
tion 30 of tne said Code and an appeal from an order 
under either of the said sections *[or from an order under 
any other provisions of this ordinance which imposes a 
sentence of imprisonment for a term exceeding two years] 
shall lie to the Federal Shariat Court : 

Provided further that a trial by a Court of Session 
under this Ordinance shall ordinarily be held at the 
headquarters of the Tehsil in which the offence is alleged 
to have been committed]. 

(2) The provisions of the Code of Criminal Procedure, 
1898 (Act V of 1 898), relating to the confirmation of the 
sentence of death, shall opply, mutatis mutandis to 
confirmation of sentences under this Ordinance. 


1 . 


2 . 


Provisos added by the *fences Against Property (Enforcement of 
Hudood) (Amendment) Ordinance, XIX of 1980. S. 3. 

Words inst. by the Against Property (Enforcement of 

Hudood) (Amendment) Ordinance, || of 1982, S. 2. 
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(3) The provisions of sub-section (3) of Section 391 
or Section 393 of the Code of Criminal Procedure, 1898 
(Act V of 1898), shall not apply in respect of the punish¬ 
ment of whipping awarded under this Ordinance. 


(4) The provisions of Chapter XXIX of the Code of 
Criminal Procedure, 1898 (Act V of 1898), shall not apply 
in respect of punishments awarded under Section 9 or 
Section 17 of this Ordinance. 

2o. Presiding officer of Court to be a Muslim : 
The Presiding Officer of the Court by which a case is 
tried, or an appeal is heard, under this Ordinance shall be 
a Muslim : 

Provided that, if the accused is a non-Muslim, the 
Presiding Officer may be a non-Muslim. 


26. Saving : Nothing in this Ordinance shall be 
deemed to apply to cases pending before any Court 
immediately before the commencement of this Ordinance, 
or to offences committed before such commencement. 

xp 
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The 

Offence of Zina 
(Enforcement of Hudood) 
Ordinance 

'(VII OF 1979) v ♦ 

[10th February, 1979] 

An Ordinance to bring in comformlty with 
the injunctions of Islam the law relating 
to the offence of 'Zina' 

Preamble : Whereas it is necessary to modify the 
existing law relating to Zina so as to bring it in conformity 
with the injunctions of Islam as set out in the Holy Qur'an 
and Sunnah ; 

And whereas the President is satisfied that circum¬ 
stances exist which render it necessary to take immediate 
action ; 

Now, therefore, in pursuance of the Proclamation of 
the Fifth day of July, 1979, read with the Laws (Con¬ 
tinuance in Force) Order, 1977 (C. M. L. A. Order No. 1 of 
1977), and in exercise of all powers enabling him in that 
behalf, the President is pleased to make and promulgate 
the following Ordinance 

1. Short title, extent and commencement: (1) 
This Ordinance may be called the Offence of Zina (Enforce- 
ment of Hudood) Ordinance, 1979. 

(2) It extends to the whole of Pakistan. 

/o\ n shall come into force on the twelfth day of 
Rabi-ul-Awwal, 1399 Hijri, that is, the tenth day of 

February, 1979. 

i Thift Ordinance has been applied to the Provincially Administered 
1 * Areas Of Baluchistan vide Baluchistan Government Noti. 

No S. 0 (TA)-3 (46)/79. datad 29th Aptil. 1979. 

THi« Ordinance has been applied to the Federally Administered 

Tribal Areas! Wd, S.R.O. No. 362 <1)/79. datad 23th Aptil. 1979. 
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2. Definitions : In this Ordinance, unless there is 
anything repugnant in the subject or context,— 

(a) "adult" means a person who has attained, being 
a male, the age of eighteen years or, being a 
female, the age of sixteen years, or has attained 
puberty. 

(b) "hadd " means punishment ordained by the 
Qur'an or Sunnah. 

(c) "marriage" means marriage which is not void 
Suuording to the personal law of the parties, and 
"married" shall be construed accordingly. 

(d) "muhsan" means— 

(/) A Muslim adult man who is not insane and has 
had sexual intercourse with a Muslim adult who, 
at the time he had sexual intercourse with her, 
was married to him and was not insane ; or 

a Muslim adult woman who is not insane and has 
had sexual intercourse with a Muslim adult man, 
who at the time she had sexual intercourse with 
him, was married to her and was not insane ; and 

"tazir" means any punishment other than hadd, 
and all other terms and expressions not defined in 
this Ordinance shall have the same meaning as 
in the Pakistan Penal Code (Act XLV of 1860), 
or the Code of Criminal Procedure, 1898 (Act V 
of 1898). 

3. Ordinance to override other Saws : The pro¬ 
visions of this Ordinance shall have effect notwithstand¬ 
ing Anything contained in any other law for the time being 
in force. 

4. Zina : A man and a woman are said to commit 
•Zina' if they wilfully have sexual intercourse without 
being validly married to each other. 

Explanation : Penetration is sufficient to constitute 
the sexual intercourse necessary to the offence of Zina. 


(//) 


M 


5. Zina liable to hadd : (1) Zina is zina liable to 
hadd if— 

(a) it is committed by a man who is an adult and is 
not insane with a woman to whom he is not, 
and does not suspect himself to be married ; or 
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(£) it is committed by a woman who is an adult and 
is not insane with a man to whom she is not, and 
does not suspect herself to be, married. 

* Wh u ever is gui,ty of zina ,iab,e to hadd shall, 
subject to the provisions of this Ordinance,— 

(a) if he or she is a muhsan, be stoned to death at a 
public place ; or 

(b) if he or she is not a muhsan , be punished, at a 
public place, with whipping numbering one 
hundred stripes. 

(3) No punishment under sub-section (2) shall be 
executed until it has been confirmed by the Court to 
which an appeal from the order of conviction lies ; and if 
the punishment be of whipping, until it is confirmed and 
executed, the convict shall be dealt with in the same 
manner as if sentenced to simple imprisonment. 

6. Zina-bil-jabr : (1) A person is said to commit 
zina-bil-jabr if he or she has sexual intercourse with a 
woman or man, as the case may be, to whom he or she is 
not validly married, in any of the following circumstances, 

namely : 

(a) against the will of the victim ; 

(b) without the consent of the victim ; 

(c) with the consent of the victim, when the consent 
1 has been obtained by putting the victim in fear 

of death or of hurt ; or 

with the consent of the victim, when the offender 
knows that the offender is not validly married to 
the victim and that the consent is given because 
the victim believes that the offender is another 
person to whom the victim is or believes herself 
or himself to be validly married. 

Fxolanation : Penetration is sufficient to constitute 
the sexual intercourse necessary to the offence of zina - 

7 ine-bH-j a br is zina-bil-jabr liable to hadd if it i9 
' in the circumstances specified in sub-section 

committed" 

m of Section o- 

/q\ Whoever is guilty of zina-bil-jabr liable to hadd 
T t to the provisions of this Ordinance,— 
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(a) if ho or sho is not muhsan, bo stonod to doath at 
a public place ; or 

(b) if ho or sho is not muhsan, bo punishod with 
whipping numbering ono hundred stripes, ot a 
public place, and with such othor punishment, 
including tho sontonce of death, as tho Court may 
doom fit having regard to tho circumstances of 
the case. 

(4) No punishment undor sub-section (3) shall be 
executed until it has been confirmed by the Court to 
which an appeal from the order of conviction lies ; and if 
the punishment be of whipping, until it is confirmed and 
executed, the convict shall be dealt with in the same 
manner as if sentenced to simple imprisonment. 

7. Punishmsnt for zlna or zlna-bll-Jabr where 
convict is not an adult : A person guilty of zina or 
zina-bil-jabr shall, if he is not an adult, be punished with 
imprisonment of either description for a term which may 
extend to five years, or with fine, or with both, and may 
also be awarded the punishment of whipping not exceed¬ 
ing thirty stripes : 

Provided that, in the case of zina-bil-jabr, if the 
offender is not under the age of fifteen years, the punish¬ 
ment of whipping shall be awarded with or without any 
other punishment. 

8. Proof of zina or zina-bil-jabr liable to hadd : 
Proof of zina or zina-bil-jabr liable to hadd shall be in one 
of the following forms, namely 

the accused makes before a Court of competent 
jurisdiction a confession of the commission of the 
offence ; or 

at least four Muslim adult male witnesses, about 
whom the Court is satisfied, having regard to the 
requirements of tazkiyah-al-shuhood, that they 
are truthful persons and abstain from major sins 
(khabir ), give evidence as eye-witnesses of the 
act of penetration necessary to the offence : 


„ 

(b) 


Provided that, if the accused is a non-Muslim, the 
eye-witnesses may be non-Muslims. 

Explanation : In this section " tazkiyah-al-shuhood " 
means the mode of inquiry adopted by a Court to satisfy 
itself as to the credibility of a witness. 
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M , .*• S 138 ®* ,n which Hadd shall not be enforced : 

is DrovPri^nt m . wh ' ch ,he offence of zina or zina-bil-jabr 
such of ft « ^ by the confession of the convict, hadd, or 

if the cnnJ>,' S ^ 6t ,0 b u® enforced ' shall not be enforced 

such Ct r f trac, J s hls confession before the hadd or 
sucn part ib enforced. 

/■b/i« ) n l r«JLS aSe i in . which the offence of zina or zina-bit- 
'*'« proved only be testimony, hadd. or such part of it 

uuitnni *?, en ^ orc ed, shall not be enforced if any 
witnes s resiles from his testimony before hadd or such 

t is enforced, so as to reduce the number of eye¬ 
witnesses to less than four. y 

(3) In the case mentioned in sub-section (1), the 
Court may order retrial. 

(4) In the case mentioned in sub-section (2), the 
Court may award tazir on the basis of the evidence on 
record. 

10. Zina or zina-bil-jabr : (1) Subject to the pro¬ 
visions of Section 7, whoever commits zina or zina-bil- 
jabr which is not liable to hadd, or for which proof in either 
of the forms mentioned in Section 8 is not available and 
the punishment of ‘qazf liable to hadd has not been 
awarded to the complainant, or for which hadd may not 
be enforced under this Ordinance, shall be liable to tazir. 

(2) Whoever commits zina liable to tazir shall be 
punished with rigorous imprisonment for a term which 
♦[shall not be less than four years nor more than] ten years 
and with whipping numbering thirty stripes, and shall also 
be liable to fine. 

if(3) Subject to sub-section 4]whoever commits zina-bii- 
iabr liable to tazir shall be punished with imprisonment for a 
Lrm which shall not be less than four years not more than 
twentv-five years and, If the punishment be one of 
imorisonment, shall also be awarded the punishment of 
whipping numbering thirty stripes. 

2 r ( 4 ) When zina-bil-jabr liable to tazir is committed by two 
more persons in furtherance of common intention of all 
each of such person shall be punished with death]. 

11 Kidnapping, abducting or inducing women 
to compel for marriage, etc.: Whoever kidnaps or 
abducts any woman with intent that she may be com¬ 
pel led {X tQ b e ,ike, V that she will be com- 

1 Words subs by OHence of Zina (Amendment) Act. VI of 1997. 

2 Sub-sec (4) added by Offence of Zina (Amendment) Act. VI of 1997 
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pelled, to marry any person against her will, or in order 
that she may be forced or seduced to illicit intercourse, 
or knowing it to be likely that she will be forced or 
seduced to illict intercourse, shall be punished with 
imprisonment for life and with whipping not exceeding 

thirty stripes, and shall also be liable to fine ; a ^. 
ever by means of criminal intimidation as defined in tne 
Pakistan Penal Code (Act XLV of 1 860) or of abuse of 
authority or any other method of compulsion, induces any 
woman to go from any place with intent that she may be, 
or knowing that it is likely that she will be, or seduced to 
illicit intercourse with another shall also be punishable as 

aforesaid. 

12. Kidnapping or abducting in order to sub¬ 
ject person to unnatural lust : Whoever kidnaps or 
abducts any person in order that such person may be 
subjected, or may be so disposed of as to be put in 
danger of being subjected, to the unnatural lust of any 
person, or knowing it to be likely that such person will be 
so subjected or disposed of, shall be punished with death 
or rigorous imprisonment for a term which may extend to 
twenty-five years, and shall also be liable to fine, and, if 
the punishment be one of imprisonment, shall also be 
awarded the punishment of whipping not exceeding thirty 
stripes. 


ling pers< 




13. Selling person for purposes of prostitution, 
etc. : Whoever sells, lets to hire, or otherwise disposes 
of any person with intent that such person shall at any 
time be employed or used for the purpose of prostitution 
or illicit intercourse with any person or for any unlawful 
and immoral purpose, or knowing it to be likely that such 
person will at any time be employed or used for any such 
purpose, shall be punished with imprisonment for life and 
with whipping not exceeding thirty stripes, and shall also 
be liable to fine. 

Explanations : (a) When a female is sold, let for hire, 
or otherwise disposed of to a prostitute or to any person 
who keeps or manages a brothel, the person so disposing 
of such female shall, until the contrary is proved, be 
presumed to have disposed of her with the intent that she 
shall be used for the purpose of prostitution. 


(6) For the purposes of this section and Section 14, 
"illicit intercourse'' means sexual intercourse between 
persons not united by marriage. 
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etc 14 'wK!!, 9 h PerSO t n for P ur P° ses of Prostitution, 
etc. . Whoever buys, hires or otherwise obtains posses¬ 
sion of any person with intent that such person shall at 

sny time be employed or used for the purpose of prosti- 
ution or illicit intercourse with any person or for any 
unlawful and immoral purpose, or knowing it to be likely 
that such person will at any time be employed or used 
tor any such purpose, shall be punished with imprison¬ 
ment for life and with whipping not exceeding thirty 
stripes and shall also be liable to fine. 

Explanation : Any prostitute or any person keeping 
or managing a brothel, who buys, hires or otherwise 
obtains possession of a female shall, until the contrary is 
proved, be presumed to have obtained possession of such 
female with the intent that she shall be used for the pur¬ 
pose of prostitution. 

15. Cohabitation caused fay a man deceitfully 
inducing a belief of lawful marriage : Every man who 
by deceit causes any woman who is not lawfully married 
to him to belief that she is lawfully married to him and to 
cohabit with him in that belief, shall be punished with 
rigorous imprisonment for a term which may extend to 
twenty-five years and with whipping not exceeding thirty 
stripes and shall also be liable to fine. 

16. Enticing or taking away or detaining with 
criminal intent a woman : Whoever takes or entices 
away any woman with intent that she may have illicit 
intercourse with any person, or conceals or detains with 
that intent any woman, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
seven years and with whipping not exceeding thirty 
stripes, and shall also be liable to fine. 

17. Mode of execution of punishment of ston- 
inq to death : The punishment of stoning to death 
awarded under Section 5 or Section 6 shall be executed 
in the following manner ; namely 


Such of the witnesses who deposed against the 
convict as may be available shall start stoning him and, 
while stoning is being carried on, he may be shot dead, 
whereupon stoning and shooting shall be stopped. 

18 punishment for attempting to commit an 
ff pnce * Whoever attempts to commit an offence 
punishable under this Ordinance with imprisonment or 
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of the offence, shall be punished with imprisonment for a 
term which may extend to one-half or the longest term 
provided for that offence, or with whipping not exceeding 
thirty stripes, or with such fine as is provided for the 
offence, or with any two of, or all, the punishments. 

19. Application of certain Provisions of Pakistan 
Penal Code (Act XLV of 1860) and Amendment : (1) 

Unless otherwise expressly provided in this Ordinance, 
the provisions of Sections 34 to 38 of Chapter II, 
Sections 63 to 72 of Chapter III and Chapters V and V-A 
of the Pakistan Penal Code (Act XLV of 1860), shall apply, 
mutatis mutandis, in respect of offences under this Ordi¬ 
nance. 

(2) Whoever is guilty of the abetment of an offence 
liable to 'hadd' under this Ordinance shall be liable to the ■ 
punishment provided for such offence as 'tazir'. 

(3) In the Pakistan Penal Code (Act XLV of 1860) : 

(a) Sec. 366, Section 372, Section 373, Section 375 
and Section 376 of Chapter XVI and Section 493, 
Section 497 and Section 498 of Chapter XX shall 
stand repealed ; and 

{b) in Section 367, the words and comma ''or to the 
unnatural lust of any person" shall be omitted. 

20. Application of Code of Criminal Procedure, 

1898, and amendment: (1) The provisions of the Code 
of Criminal Procedure, 1898 (Act V of 1898) hereafter in 
this section referred to as the Code, shall apply, mutatis 
mutandis, in respect of cases under this Ordinance : 

Provided that, if it appears in evidence that the 
offender has committed a different offence under any 
other law, he may, if the Court is competent to try that 
offence and award punishment therefor, be convicted 
and punished for that offence : 

‘[Provided further that an offence punishable under 
this Ordinance shall be triable by a Court of Session and 
not by a Magistrate authorised under Section 30 of the 
said Code and an appeal from an order of the Court of 
Session shall lie to the Federal Shariat Court : 


1. Provisos added by the Ordinance of Zina (Enforcement 
Hudood (Amendment) Ordinance, XX of 1980, S. 2. 


Scanned by CamScanner 



Pakistan Penal Code , I860 

* ^ s u c h an offence to be committed, 

and in such attempt does any act towards the commission 

Provided further that a trial by a Court of Session 
under this Ordinance shall ordinarily be held at the head¬ 
quarters of the Tehsil in which the offence is alleged to 
nave been committed]. 

(2) The provisions of the Code relating to the confirma¬ 
tion of the sentence of death shall apply, mutstis mutandis, 
to confirmation of sentences under this Ordinance. 

(3) The provisions of Section 198, Section 199, Sec¬ 
tion 199-A or Section 199-B of the Court shall not apply 
to the cognizance of an offence punishable under Sec. 15 
or Section 16 of this Ordinance. 

(4) The provisions of sub-section (3) of Section 391 
or Section 393 of the Code shall not apply in respect of 
the punishment of whipping awarded under this Ordi¬ 
nance. 

(5) The provisions of Chapter XXIX of the Code shall 
not apply in respect of punishments awarded under Sec. 5 
or Section 6 of this Ordinance. 

(6) In the Code, Section 561 shall stand repealed. 

21. Presiding Officer of Court to be Muslim : 
The Presiding Officer of the Court by which a case is 
tried, or an appeal is heard, under this Ordinance, shall be 
a Muslim : 

Provided that, if the accused is a non-Muslim, the 
Presiding Officer may be a non-Muslim. 

22. Saving : Nothing in this Ordinance shall be 
deemed to apply to the cases pending before any Court 
immediately before the commencement of this Ordinance, 
or to offences committed before such commencement. 
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The 

Offence of Qazf 
(Enforcement of Hadd) 
Ordinance 

(VIII OF 1979) 


<6 


\ ♦ 

[10th February. 1979 ] 


An Ordinance to bring in conformity with the 
injunctions of Islam the law relating to 
the offence of 'qazf 

Preamble : Whereas it is necessary to modify the 
existing law relating to 'qazf' so as to bring it in con¬ 
formity with the injunctions of Islam as set out in the Holy 
Qur'an and Sunnah ; 

And whereas the President is satisfied that circum¬ 
stances exist which render it necessary to take immediate 
action ; 

Now, therefore, in pursuance of the proclamation of 
the Fifth day of July, 1977, read with the Laws (Con¬ 
tinuance in Force) Order, 1977 (C. M. L. A. Order No. 1 
of 1977), and in exercise of all powers enabling him in 
that behalf, the President is pleased to make and promul¬ 
gate the following Ordinance : 

1. Short title, extent and commencement ; (1) 
This Ordinance may be called the Offence of 'Qazf' (En¬ 
forcement of Hadd) Ordinance, 1979. 


> 




(2) It extends to the whole of Pakistan. 


(3) It shall come into force on the twelfth day of 
Rabi-ul-Awwal, 1399 Hijri, that is, the tenth day of 
February, 1979. 

2. Definition : In the Ordinance, unless there is 
anything repugnant in the subject or context— 

(a) "adult”, "hadd", "tazir", "zina" and "zina-bil- 
jabr" have the same meaning as in the Offence 
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?' na (Enforcement of Hudood) Ordinance, 
• 9/9; and 

{b) all other terms and expressions not defined in this 

Ordinance shall have the same meaning as in the 

Pakistan Penal Code (Act XLV of 1860), or the 

iono Criminal Procedure, 1898 (Act V of 
1898). 

3. Qazf : Whoever by words either spoken or in¬ 
tended to be read, or by signs or by visible representa¬ 
tions, makes or publishes an imputation of 'zina' concern¬ 
ing any person intending to harm, or knowing or having 
reason to believe that such imputation will harm the 
reputation, or hurt the feelings, of such person, is said, 
except in the cases hereinafter excepted, to commit 'qazf'. 

Explanation 1 : It may amount to 'qazf' to impute 
'zina' to a deceased person, if the imputation would harm 
the reputation, or hurt the feelings, of that person if living, 
and is harmful to the feelings of his family or other near 
relatives. 

Explanation 2 : An imputation in the form of an 
alternative or expressed ironically, may amount to 'qa*f. 

First exception (imputation of truth which pub¬ 
lic good requires to be made or published) : It is not 
'qazf' to impute 'zina' to any person if the imputation be 
true and made or published for the public good. Whether 
or not it is for the public good is a question of fact. 

Second exception (accusation preferred in good 
faith to authorised person) : Save in the cases herein¬ 
after mentioned, it is not 'qazf' to prefer in good faith an 
arrusation of 'zina' against any person to any of those 
hn have lawful authority over that person with respect 
m the subject-matter of accusation 

z , a romoldinant makes an accusation of 'zina' 
a anainst another person in a Court, but fails to 
produce four witnesses in support thereof before 

the Court, 

^rrlina to the finding of the Court, a witness 
(/>) 3 CC0 ^j e p f a |se evidence of the commission of 

'zina'or 'zina-bil-jabr' ; 

.. inn to the finding of the Court, a com- 
(c) plainant has made a false accusation of 'zina- 

bil-jabr'. 
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4 . Two kinds of qazf : 'Qazf' may be either 'qazf' 
liable to 'hadd' or 'qazf' liable to 'tazir'. 


5. Qazf liable to 'hadd' : Whoever, being an 
adult, intentionally and without ambiguity commits 'qazf 
of 'zina', liable to 'hadd' against a particular person who 
is a 'muhsan' and capable of performing sexual inter¬ 
course is, subject to the provisions of this Ordinance, said 
to commit 'qazf' liable to 'hadd'. 

Explanation 1 : In this section, "muhsan" means a 
sane and adult Muslim who either has had no sexual inter¬ 
course or has had such intercourse only with his or her 
lawfully wedded spouse. 

Explanation 2 : If a person makes in respect of an¬ 
other person the imputation that such other person is an 
illegitimate child, or refuses to recognise such person to 
be a legitimate child, he shall be deemed to have commit¬ 
ted 'qazf' liable to 'hadd' in respect of the mother of that 
person. 

6. Proof of qazf liable to hadd : Proof of 'qazf 
liable to 'hadd' shall be in one of the following forms, 
namely :— 


(*) 


) 


• <*> 

4 


the accused makes before a Court of competent 
jurisdiction a confession of the commission of the 
offence; 

the accused commits 'qazf' in the presence of the 
Court; and 

at least two Muslim adult male witnesses, other 
than the victim of the 'qazf', about whom the 
Court is satisfied, having regard to the require¬ 
ments of 'tazkiyah al-shahud', that they are truth¬ 
ful persons and abstain from major sins (kabab), 
give direct evidence of the commission of 'qazf': 


Provided that, if the accused is a non-Muslim, the 
witnesses may be non-Muslims : 

Provided further that the statement of the complainant 
or the person authorised by him shall be recorded before 
the statements of the witnesses are recorded. 
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.... ^ Punishment of 'qazf' liable to 'hadd': (1) 

with wh[nn° mmitS 2 azf , ' a ^ >le t0 ' badd ' shall be punished 
with whipping numbering eighty stripes. 

(2) After a person has been convicted for the offence 

•ui qaz * iab l? t0 'hadd', his evidence shall not be admis 
sible in any Court of Law. 




(3) A punishment awarded under sub-section (1) 
shall not be executed until it has been confirmed by the 
Court to which an appeal from the Court awarding the 
punishment lies ; and until the punishment is confirmed 
and executed, the convict shall, subject to the provisions 
of the Code of Criminal Procedure, 1898 (Act V of 1898) 
relating to the grant of bail or suspension of sentence, be 
dealt with in the same manner as if sentenced to simple 
imprisonment. 

8. Who can file a complaint : No proceedings 
under this Ordinance shall be initiated except on a report 
made to the police or a complaint lodged in a Court by the 
following, namely 

(a) if the person in respect of whom the 'qazf' has 
been committed be alive, that person, or any 
person authorised by him; or 

(b) if the person in respect of whom the 'qazf' has 
been committed be dead, any of the ascendants 
or descendants of that person. 

9. Cases in which'hadd'shall not be imposed 

or enforced : (1) 'Hadd' shall not be imposed for 'qazf' 

in any of the following cases, namely 

(a) when a person has committed 'qazf' against any 
of his descendants ; 


b 


(b) 


when the person in respect of whom 'qazf' has 
been committed and who is a complainant has 
died during the pendency of the proceed¬ 
ings ; and 

(c) when the imputation has been proved to be true. 

In a case in which, before the execution of 'hadd' 

V ^ _ A. ialith/^rO\A;C h I r aIIa/1a4!am £ m m . 


the 
states 


[2) in a : j ' — ,—ui naaci 

complainant withdraws his allegation of 'qazf', or 

;s that the accused had made a false confession or 
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that any of the witnesses had deposed falsely and the 
number of witnesses is thereby reduced to less than two, 
'hadd' shall not be enforced, but the Court may order 
retrial or award 'tazir' on the basis of the evidence on 

record. 

10. Qazf liable to Tazir : Whoever commits 'qazf' 
which is not liable to 'hadd' or for which proof in any of 
the forms mentioned in Section 6 is not available, or for 
which 'hadd' may not be imposed or enforced under 
Section 9, is said to commit 'qazf' liable to 'tazir'. 

11. Punishment for 'Qazf' liable to 'Tazir' : 
Whoever commits 'qazf' liable to 'tazir' shall be punished 
with imprisonment of either description for a term which 
may extend to two years and with whipping not exceeding 
forty stripes, and shall also be liable to fine. 

12. Printing or engraving matter known to be 
of the nature referred to in Section 3 : Whoever 
prints or engraves any matter knowing or having good 
reason to believe that such matter is of the nature referred 
to in Section 3, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with whipping not exceeding thirty sripes, or 
with fine, or with any two of, or all, the punishments. 

13. Sale of printed or engraved substance con¬ 
taining matter of the nature referred to in Section 3 : 
Whoever sells or offers for sale any printed or engraved 
substance containing matter of the nature referred to in 
Section 3, knowing that it contains such matter, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with whipping 
not exceeding thirty stripes, or with fine or with any two 
of, or all, the punishments. 


14. Lien : (1) When a husband accuses before a 
Court his wife who is 'muhsan' within the meaning of 
Section 5, of 'zina' and the wife does not accept the 
accusation as true, the following procedure of 'lian' shall 
apply, namely :— 

(a) the husband shall say upon oath before the Court: 
"I swear by Allah the Almighty and say I am 
surely truthful in my accusation of 'zina' against 
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my wife (name of wife)" and, after he has said 
so tour times, he shall say : "Allah's curse be 
upon me if I am 'liar' in my accusation of 'zina' 
against my wife (name of wife)" ; and 

(b) the wife shall, in reply to the husband's statement 
made in accordance with clause (a) say upon oath 
before the Courts : "l swear by Allah the Almighty 
that my husband is surely a 'liar' in his accusation 
of 'zina' against me'’, and, after she has said so 
four times, she shall say : "Allah's wrath be upon 
me if he is truthful in his accusation of 'zina' 
against me". 

(2) When the procedure specified in sub-section (1) 
has been completed, the Court shall pass an order dis¬ 
solving the marriage between the husband and wife, which 
shall operate as a decree for dissolution of marriage and 
no appeal shall lie against it. 

(3) Where the husband or the wife refuses to go 
through the procedure specified in sub-section (1), he or, 
as the case may be, she shall be imprisoned until : 

(a) in the case of the husband, he has agreed to go 
through the aforesaid procedure ; or 

(A) in the case of the wife, she has either agreed to go 
through the aforesaid procedure or accepted the 
husband's accusation as true. 

(4) A wife who has accepted the husband's accusa¬ 
tion as true shall be awarded the punishment for the 
o/fence of 'zina' liable to'hadd'under the imposition of 
Hudood for the Offence of 'Zina' Ordinance, 1979. 

15. Punishment for attempt to commit offence 
nunishable under this Ordinance: Whoever attempts 
to commit an offence punishable under this Ordinance, 
nr to cause such an attempt to be committed, and in such 
attpmDt does any act towards the commission of the 
nffence shall be punished with imprisonment for a term 
which may extend to one-half of the longest term provided 
for ^he offence, or with such whipping or fine as is 
provided for the offence, or with any two of, or all, the 

punishments. 


lb 
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16. Application of certain provisions of Pakistan 

Penal Code (Act XLV of 1860) : (1) Unless otherwise 

expressly provided in this Ordinance, the provisions ot 
Sections 34 to 38 of Chapter II, Sections 63 to 72 of 
Chapter III and Chapters V and V-A of the Pakistan Penal 
Code (Act XLV of 1860), shall apply mutatis mutandis, in 
respect of offences under this Ordinance. 

(2) Whoever is guilty of the abetment of an offence 
liable to'hadd'und°r this Ordinance shall be liable to the 
punishment provided for such offence as 'tazir'. 

17. Application of the Code of Criminal Pro¬ 
cedure, 1898 (Act V of 1898): (1) Unless otherwise 

expressly provided in this Ordinance, the provisions of 
the Code of Criminal Procedure, 1398 (Act V of 1898), 
hereinafter referred to as the said Code, shall apply, 
mutatis mutandis , in respect of cases under this Ordi¬ 
nance : 

Provided that if it appears in evidence that the 
offender has committed a different offence under any 
other law, he may, if the Court is competent to try that 
offence and award punishment therefor, be convicted and 
punished for that offence : 

»[Provided further that an offence punishable under 
Section 7 of sub-section (4) of Section 14, shall be triable 
by, and proceedings under sub-section (1) and (2) of the 
latter section shall be held before a Court of Session and 
not by or before a Magistrate authorised under Section 30 
of the said Code and an appeal from an order of the Court 
of Session shall lie to the Federal Shariat Court : 

Provided further that a trial by, or proceeding before, 
the Court of Session under this Ordinance shall ordinarily, 
be held at the headquarters of the Tehsil in which the 
offence is alleged to have been committed or, as the case 
may be, the husband who has made the accusation ordi¬ 
narily resides.] 

(2) The provisions of the said Code relating to the 
confirmation of the sentence of death shall apply mutatis 
mutandis of the confirmation of a sentence under this 
Ordinance. 


1. Provisos added by the Offence of Qazf (Enforcement of Hadd) 
(Amendment) Ordinance, XXI of i9oO, 5. 2. 
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(3) The provisions of sub-section (3) of Section 391 
or Section 393 of the said Code shall not apply in respect 
of the punishment of whipping awarded under this Ordi¬ 
nance. 


(4) The provisions of Chapter XXIX of the said Code 

M A 4 M M M I. . ! —. -A A • ■ ■» ! A L M A I inHpf 


bection 7 of this Ordinance; 

18. Presiding Officer of Court to be a Muslim : 

The Presiding Officer of the Court by which a case is 
tried, or an appeal is heard, under this Ordinance, shall be 
a Muslim. 

19. Ordinance to override other Laws : The 

provisions of this Ordinance shall hove effect notwith¬ 
standing anything contained in any other law for the time 
being in force. 

20 Saving : Nothing in this Ordinance shall be 
deemed to apply to cases pending before any Court 
immediately before the commencement of this Ordinance, 
or to offences committed before such commencement. 


le 




e; 


o 
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The 

Prohibition 

(Enforcement of Hadd) 

Order 

(4 OF 1979) 

[10th February, 1979] 

Preamble : Whereas it is necessary to modify the 
existing law relating to prohibition of intoxicants so as to 
bring it in conformity with the injunctions of Islam as set 
out in the Holy Qur'an and Sunnah r 

Now, therefore, in pursuance of the Proclamation of 
the Fifth day of July, 1977 read with the Laws (Con¬ 
tinuance in Force) Order, 1977 (C. M. L. A Order No. 1 of 
1977), and in exercise of all powers enabing him in that 
behalf, the President and Chief Martial Law Administrator 
is pleased to make the following Order: 

CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement: (1) 
This Order may be called the Prohibition (Enforcement of 
Hadd) Order, 1979. 

(2) It extends to the whole of Pakistan. 

(3) It shall, come into force on the twelfth day of 
Rabi-ul-Awwal, 1399 Hijri, that is, the 10th day of 
February, 1979. 

2. Definitions : In this Order, unless there is any¬ 
thing repugnant in the subject or context— 

(a) "adult" means a person who has attained the age 
of eighteen years of puberty ; 

( b ) "authorised medical officer" means a medical 
officer, howsoever designated, authorised oy the 
Provincial Government; 

(c) "bottle" or "bottling" means to transfer intoxicat¬ 
ing liquor from a cask or other vessel to a bottle. 
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jar, flask, pot or similar receptacle for the purpose 
of sale, whether any process of manufacture be 
employed or not, and includes rebottling ; 


( 0 ) 




(d) "buy" or "buying" includes any receipt by way 
of gift or otherwise ; 

(e) "Collector" means any person appointed under 

this Order to exercise or perform all or any of the 
powers or functions of a Collector under this 
order' * 

(O 'hadd' means punishment ordained by the Holy 
Qur'an or Sunnah ; 

"intoxicant" means an article specified in the 
Schedule and include intoxicating liquor and 
other article or any substance which the Provincial 
Government may by notification in the official 
Gazette, declare to be an intoxicant for the 
purposes of this Order; 

(/?) "intoxicating liquor" includes toddy, spirits of 
wine, beer and all liquids consisting of or 
containing alcohol normally used for purposes of 
intoxication, but does not include a solid intoxicant 
even if liquefied ; 

(/) "manufacture" includes every process, whether 
natural or artificial, by which any intoxicant is 
produced, prepared or blended, and also redistilla¬ 
tion and every process for the rectification of 
intoxicating liquors ; 

(j) "place" includes a house, shed, enclosure, 
building, shop, tent, vehicle, vessel and aircraft; 

(k) "Prohibition Officer" means the Collector or any 
officer appointed or invested with powers under 
Article 21 ; 

(/) ''public place" means a street, road, thorough¬ 
fare, park, garden or other place to which the 
public have free access and includes a hotel, 
restaurant, motel, mess and club, but does not 
include the residential room of a hotel in the 
occupation of some person \ 

"rectification" includes every process whereby 
intoxicating liquors are purified, coloured or 
flavoured by mixing any material therewith ; 


(m) 
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(n) "sale" or "selling" includes any transfer by way 
of gift or otherwise ; 

(o) "ta'zir" means any punishment other than 'hadd'; 
and 


(p) "transport" means to move from one place to 
another. 


'O 


* 


CHAPTER 

PROHIBITION AND PENALTIES 

3. Prohibition of manufacture, etc., of intoxi¬ 
cants : ‘[(1) Subject to the provisions of Clause (2) 
whoever] :— 

(a) imports, exports, transports, manufactures or 
processes any intoxicant; or 

( b) bottles any intoxicant; or 

(c) sells or serves any intoxicant; or 

(d) allows any of the acts aforesaid upon premises 
owned by him or his immediate possession ; 

shall be punishable with imprisonment of either description 
for a term which may extend to five years and with 
whipping not exceeding thirty stripes, and shall also be 
liable to fine. 

2 [(2) Whoever— 

(/) imports, exports, transports, manufactures, or 
traffics in, opium or coca leaf or opium or coca 
derivatives ; or 

< (//) finances the import, export, transport, manufacture, 
or trafficking of, opium or coca leaf or opium or 


coca derivatives 
shall be punishable with 


imprisonment for life or 


imprisonment which is not less than two years and 


with 

... - --------- - with 

whipping not exceeding three stripes, and shall also be 
liable to fine.] 

4. Owning or possessing intoxicant : Whoever 
owns, possesses or keeps in his custody any intoxicant 
shall be punished with imprisonment of either description 


1. Arti. 3 renumbered as Clause (1) by the Prohibition (Enforcement 
of Hadd) (Amendment) President Order, 12 of 1983, S- 2(a). 

2. Clause (2) added Ibid. S. 2(b). 
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for a te r m which may extend to two years, or with whipp- 
fine^t excee< ^ n 9 thirty stripes, and shall also be liable to 


Provided that nothing contained in this Article shall 
aPP'Y,t° a non-Muslim foreigner or to a non-Muslim citizen 
ot Pakistan who keeps in his custody at or about the time 
of ceremony prescribed by his religion a reasonable 
quantity of intoxicating liquor for the purpose of using it 
as a part of such ceremony : 

l [Provided further that, if the intoxicant in respect of 
which the offence is committed is herein, cocaine, raw 
opium or coca leaf, and the quantity exceeds ten grams 
in the case of heroin or cocaine or one kilogram in the 
case of raw opium or coca leaf, the offender shall be 
punishable with imprisonment for life or with imprisonment 
which is not less than two years and with whipping not 
exceeding thirty stripes, and shall also be liable to fine.] 

5. Article 3 or Article 4 not to apply to certain 
acts : Nothing contained in Article 3 or Article 4 shall 
apply to any act done under, and in accordance with the 
provisions of this Order, or the terms of any rule, notifies- 




tion, order or licence issued thereunder. 

6. Drinking : Whoever, intentionally and without 
'ikrah' or 'iztirar' takes an intoxicant by any means what¬ 
soever, whether such taking causes intoxication or not, 
shall be guilty of drinking. 

Explanation : In this Article :— 

(a) 'ikrah' means putting any person in fear of injury 
to the person, property or honour of that or any 
other person ; and 

(b) 'iztirar' means a situation in which a person is in 
apprehension of death due to extreme hunger or 
thirst or serious illness. 

7 Two kinds of drinking : Drinking may be either 
drinking liable to 'Hadd' or drinking liable to 'Tazir'. 

8 Drinking liabke to 'Hadd' : Whoever being an 

lit Muslim takes intoxicating liquor by mouth is guiltv 

of drinking liable to 'hadd' and shall be punished with 
whipping numbering e.ghty stnpes : 



added by the Prohibition (Enforcement of Hadd) (Amend- 

•resident Order, 1 / or I9b3, s. 3. 
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Provided that the punishment shall not be executed 
unless it is confirmed by the Court to which an appeal 
from the order of conviction lies : and until the punishment 
is confirmed and executed, the convict shall subject to the 
provisions of the Code of Criminal Procedure, 1898 (Act 
V of 1898), relating to the grant of bail or suspension of 
sentence, be dealt with in the same manner as if sentence 
to simple imprisonment. 

9. Proof of drinking liable to Hadd : The 
of drinking liable to 'hadd' shall be in one of the following 
forms, namely :— 

(а) the accused makes before a Court of competent 
jurisdiction a confession of the commission of 
drinking liable to 'hadd' ; and 

(б) at least two Muslim adult male witnesses, about 
whom the Court is satisfied, having regard to the 
requirement of 'tazkiyah-al-shuhood', that they 
are truthful persons and abstain from major sins 
(kabair) give evidence of the accused having 
committed the offence of drinking liable to hadd'. 

In this Article, 'Tazkiyah-al-shuhood' means the mode 
of inquiry adopted by a Court to satisfy itself as to the 
credibility of a witness. 

10. Cases In which Hadd shall not be enforced : 
(1) 'Hadd' shall not be enforced in the following cases, 
namely :— 

(а) when drinking is proved only by the confession of 
the convict but he retracts his confession before 
the execution of 'hadd' ; and 

(б) when drinking is proved by testimony, but before 
the execution of 'hadd', any witness resiles from 
his testimony so as to reduce the number of 
witnesses to less than two. 

(2) In a case mentioned in (1), the Court may order 
retrial in accordance with the Code of Criminal Procedure 
1898 (Act V of 1898). 


11. Drinking liable to Tazfr : Whoever— 

(a) being a Muslim, is guilty of drinking which is not 
liable to 'hadd' under Article 8 or for which proof 
in either of the forms mentioned in Article 9 is not 
available and the Court is satisfied that the 
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offence stands proved by the evidence on the 
record ; 

(b) being a non-Muslim citizen of Pakistan, is guilty 
or drinking except as a part of a ceremony pres¬ 
cribed by his religion ; or 

3 ? on "Muslim who is not a citizen of 
Pakistan, is guilty of drinking at public place ; 

mpnt m ,ia * b J e taz '. r and Punished with imprison- 

™ en t ! ° f ther descr 'P tion f° r a term which may extend 

Ininoc ^ Yea Ik u 0r u Wlth whi PP in 9 not exceeding thirty 
stripes, or with both. i 

ft „, 1 l;.,!?i rre A t 0" suspension of violation of Article 
!r°.,1 ticl0 11 : <’> No P° lice officer shall detain or 
fnt^rfn, V - pe F s ° n . on suspicion that he has taken an 
intoxicant in violation of Articles 8 or 11 unless he has 
asked such person to accompany him to an authorised 
medical officer for examination and such person either 
refuses to so accompany him or having been examined by 
the medical practitioner is certified by him to have taken 
an intoxicant. 

( 2 ) Whoever contravenes the provisions of clause ( 1 ) 
shall be punishable with imprisonment for a term which 
may extend to six months or with fine which may extend 
to five hundred rupees, or with both. 

13. Punishment for vaxatious delay : Any officer 
or person exercising powers under this Order who vexa- 
tiously and unnecessarily delays forwarding to a Prohibi- 

C tion Officer any person arrested or any article seized under 
[his Order shall be punishable with fine which mav extend 
to one thousand rupees. 

14. Things liable to confiscation : In anv case in 
which an offence has been committed under this Order 
the intoxicant, still, ostensil, implement or apparatus in 
respect or by means of which the offence has been 
committed shall be liable to confiscation along with the 
receptacles, packages, coverings, animals, vessels carte 
or other vehicles used to hold or carry the same. 

15. Confiscation how ordered : (1) In anv cac* 
involving anything liable to confiscation under this Order 
the Court deciding the. case may order such confiscating 
despite the acquittal of the person charged. nation 
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(2) When can offence under this Order has been 
committed but the offender is not known or cannot be 
found, or when anything liable to confiscation under this 
Order and not in the possession of any person cannot be 
satisfactorily accounted for the case shall be inquired into 
and determined by the Collector or other Prohibition 
Officer-in-charge of the District or any other officer 
authorised by the Provincial Government in this behalf, 
who may order such confiscation : 

Provided that no such order shall be made until the 
expiration of fifteen days from the date of seizure of the 
things intended to be confiscated or without hearing the 
persons, if any, claiming any right thereto and evidence, if 
any, which they produce in support of their claims. 

16. Cognizance of certain offences : (1) The 
following offences shall be cognizable, namely : 

(a) an offence punishable under Article 3 ; and 

( b ) an offence punishable under Article 4, Article 8 or 
Article 11, if committed at a public place. 


(2) No Court shall take cognizance of an offence 
punishable under; 

(a) Article 12 or Article 13, save on a complaint made 
by the person in respect of whom the offence has 
been committed ; and 

( b) Article 20, save on a complaint made by, or under 
the authority of, a Prohibition Officer. 

♦ 




> 


CHAPTER III 

LICENCES FOR MEDICINAL OR SIMILAR 
OTHER PURPOSES 

17. Licenses for'Bona Fide' medicinal or other 
purposes : The Provincial Government or, subject to the 
control of the Provincial Government, the Collector, may 
issue licences to any person in respect of any institution, 
whether under the management of Government or not :— 


r 

mime 


(a) for the manufacture, import, transport, sale or 
possession of any intoxicant or article containing 
intoxicating liquor on the ground that such 
intoxicant or article is required by such person in 
respect of such institution for a bona fide 
medicinal, scientific, industrial or similar other 
purpose or for consumption by a non-Muslim 
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18 . 


Every 
for 




citizen of Pakistan as a part of a religious 
ceremony or by a non-Muslim foreigner ; or 

for the export of any intoxicant or article contain¬ 
ing intoxicating liquor. 

. F°rrns and conditions of licences 
licence issued under this Order shall :— 

(a) be granted on payment of such fee, if any, 
P eri °d and on such condition ; and 
to) be in such form and contain such particulars, 

as the Provincial Government may direct, either generally 
or in any particular case. 

T . Power to cancel or suspend licences (1) 

i ne Collector may cancel or suspend a licence : 

(а) if any fee payable by the holder thereof be not 
duly paid, or 

(б) in the event of any breach by the holder thereof 
or by his servant or by any one acting with his 
express or implied permission on his behalf of any 
of the terms or conditions of the licence. 

(2) The Collector shall cancel a licence if— 

(a) the holder thereof is convicted of any offence 

under this Order; or 

(b) the purpose for which licence is granted ceases to 
exist. 

(3) As and when any licence is cancelled under 
clause (1) or clause (2), the holder thereof shall at once 
declare to the Collector the stock of intoxicating liquor or 
articles containing such liquor lying with him, and dispose 
of such stock to such authorised person as the Collector 
may specify. 

20. Penalty for the breach of conditions of 
licence : In the event of any breach by the holder of 
a licence or by his servant or by any one acting with his 
express or implied permission on his behalf, of any of 
the terms and conditions of the licence, such holder shall 
in addition to the cancellation or suspension of the licence* 
and in addition to any other punishment to which he 
may be liable under this Order, be punishable with 
imprisonment ’[for life or with imprisonment which is not 


1 . 


Words subs, for the words 'of either description for a term wuhi-k 
may extend to one year by the Prohibition (Enforcement of 
(Amendment) Pres.dent Order, 12 of 1983, S. 4. ° f Hadd > 
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less than two years] and with fine, unless he proves that 
he exercised all due diligence to prevent such breach , 
and any person who commits any such breach shall, 
whether he acts with or without the permission of the 
holder of the licence, also be liable to the same punish¬ 
ment. 


CHAPTER IV 

ESTABLISHMENT AND CONTROL 






21. Appointment of officers : The Provincial 
Government may, from time to time, by notification in the 
official Gazette : 

(a) appoint an officer to exercise all the powers of 
Collector under this Order in any area specified 
in the notification and to have the control of the 
administration of the provisions of this Order in 
such area ; 

(A) appoint officers with such designations, powers 
and duties as the Provincial Government may 
think fit to assist the Collector or other Prohibition 
Officer; and 

(c) delegate to any Prohibition Officer all or any of its 
powers under this Order. 

CHAPTER V 

POWERS, DUTIES AND PROCEDURE 
OF OFFICERS, ETC. 

22. Issue of seach warrants : (1 ) If any Collector, 
Prohibition Officer or Magistrate, upon information 
obtained and after such inquiry as he thinks necessary, 
has reason to believe that an offence under Article 3, 
Article 4, Article 8 or Article 11 has been committed, he 
may issue a warrant for the search for any intoxicant, 
material, still, utensil, implement or apparatus in respect 
of which the alleged offence has been committed 


(2) Any person has been entrusted with the execution 
of such a warrant may detain and search and, if he thinks 
proper, but subject to the provision of clause (1) - of 
Article 12, arrest any person found in the place searched 
if he has reason to believe such person to be guilty of an 
offence under Article 3, Article 4, Article 8 or Article 11 
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23. Powers of Prohibition Officer: In addition 
to the powers conferred on him by the foregoing provi¬ 
sions of this Order, a Prohibition Officer shall have all 
the powers conferred on the officer-in-charge of a police 
station while conducting an investigation into a cogniz¬ 
able offence. 

24. Enhanced punishment for certain offences 
after previous conviction : Whoever, having been 
convicted by a Court of an offence shall, in addition to 
the punishment provided for that offence, awarded for 
every such subsequent offence the punishment of im¬ 
prisonment provided for that offence. 

25. Punishment for attempt to commit offence 
punishable under this Order : Whoever attempts to 
commit an offence punishable under this Order or to cause 
such an offence to be committed, and in such attempt does 
any act towards the commission of the offence, shall be 
punished, in the case of an offence punishable under 
Article 8, with rigorous imprisonment for a term which 
may extend to two years, and in other cases, with 
imprisonment for a term which may extend to one-half of 
the longest term provided for that offence, or with such 
whipping or fine as is provided for the offence or with any 
two of or all, the punishments. 

26. Application of certain provisions of the 
Pakistan Penal Code (Act XLV of 1 860) : (1) Unless 
otherwise expressly provided in this Order, the provisions 
of Sections 34 to 38 of Chapter I!, Sections 63 to 72 of 
Chapter III, and Chapters V and V-A of the Pakistan Penal 
Code (Act XLV of 1860), shall apply, mutatis mutandis, in 
respect of offences under this Order. 

(2‘) Whoever is guilty of the abetment of an offence 
liable to 'Hadd' under this Order shall be liable to the 
punishment provided for such offence as t Tazir\ 

01 Application of the Code of Criminal Pro- 
j re 1898 (Act V of 1898) : Unless otherwise 
Iv provided in this Order, the provisions of the 
r P Hp nf V Criminal Procedure, 1898 (Act V of 1898), 
u° d wter referred to as the said Code, shall apply mutatis 

hereinafter reterrea order 

mutandis in respecx ui ... 

_ that if it appears in evidence that the 

offender "has committed a different offence under any 
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other law. he may, if the Court is competent to try that 
offence and to award punishment therefore, be convicted 



and punished for that offence : 

l [Provided further that an offence punishable under 
Article 8 shall be triable by a Court of Session and not by a 
Magistrate authorised under Sec. 30 of the said Code and 
on appeal from an order under that Article 2 [or from an or er 
under any other provision of this Order which imposes a 
sentence of imprisonment for a term exceeding two years] 
shall lie to the Federal Shariat Court : 

Provided further that atrial by a Court of Session 
under this Order shall ordinarily be held at the headquarters 
of the Tehsil in which the offence is alleged to have 
been committed]. 

(2) The provisions of the said Code relating to the 
confirmation of the sentence of death shall apply, mutat/s 
mutandis to the confirmation of a sentence under this 

Order. 

(3) The provisions of sub-section (3) of Section 391 
or Section 393 of the said Code shall not apply in respect 
of the punishment of whipping awarded under this Order. 

(4) The provisions of Chapter XXIX of the said Code 
shall not apply in respect of the punishment awarded 
under Article 8. 

28. Indemnity : No suit, prosecution or other legal 
proceeding shall lie against a Provincial Government, a 
Police Officer, a Prohibition Officer or any other officer in 
respect of anything which is in good faith done under this 
Order or the rules made thereunder. 

29. Order to override other Laws : This Order 
shall have effect notwithstanding anything contained in 
any other law for the time being in force. 

30. Presiding officer of Court to be a Muslim : 

This Presiding Officer of the Court by which a case is 
tried or an appeal is heard, under this Order shall be a 


Muslim : 


Provided that if the accused is a non-Muslim, the 
Presiding Officer may be a non-Muslim. 


1. Provisos added by the Prohibition (Enforcement of Hadd) 
Amendment) President Order, 5 of 1980, S. 2. 

2. Words inst. by the Prohibition (Enforcement of Hadd) (Amend¬ 
ment) President Order, 6 of 1982, S. 2. 
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31. Power to make Rules : (1) The Provincial 
Government may, by notification in the official Gazette, 
make rules for the purpose of carrying into effect the 
provisions of this Order. 


: 


(2) In particular and without prejudice to the genera¬ 
lity of the foregoing provisions, the Provincial Government 
may make rules 

(a) for the issue of licences and the enforcement of 
the condition thereof ; 

(b) prescribing the powers to be exercised and the 
duties to be performed by Prohibition Officers in 
furtherance of the object of this Order; 

(c) determining the local jurisdiction of Prohibition 
Officers in regard to inquiries and investigations ; 

( d ) authorising any officer to exercise any power or 
perform any duty under this Order; 

(e) regulating the delegation by the Collector or other 
Prohibition Officers of any powers conferred on 
them by or under this Order; 

(f) declaring in what cases or classes of cases and to 
what authorities appeals shall lie from orders, 
whether original or appellate, passed by an 
authority othex than a Court under this Order or 
under any rules made thereunder or by what 
authorities such order may be revised, and pres¬ 
cribing the time and manner of presenting appeals 
and procedure for dealing therewith ; 

(a) for the disposal of articles confiscated and of the 
proceeds thereof ; and 

(/?) examination of persons referred to in Article 12. 

32. Saving : Nothing in this Order shall be deemed 
nnlv to cases pending before any Court immediately 
^e commencement of this Order or to offences 
committed before such commencement. 

33 Repeal : The following laws are hereby re- 
pealed, namely 

(a) the Prohibition Act, 1977 (XXIV of 1977) ; 


thA Baluchistan Prohibition Ordinance, 
W (Baluchistan Ordinance No. XI of 1978) ; 


1978 
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(c) the North-West Frontier Province Prohibition Ordi¬ 
nance, 1978 (N.-W. F. P. Ordinance No. VI of 
1978); 

(d) the Punjab Prohibition Ordinance, 1978 (Punjab 
Ordinance No. VI of 1978); and 

(e) the Sind Prohibition Ordinance, 1978 (Sind Ordi¬ 
nance No. IV of 1978). 

THE SCHEDULE ♦ 

* 1. The leaves, small stalks and flowering or fruiting 
tops of the Indian hemp plant (Cannabis Sativa L.) including 
all forms known as Bhang, Siddhi or Ganja. 

2. Charas, that is, the resin obtained from the Indian 
hemp plant, which has not been submitted to any mani¬ 
pulations other than those necessary for packing or 
transport. 

3. Any mixture, with or without natural materials, of 
any of the articles mentioned in entries 1 and 2, or any 
drink prepared therefrom. 

4. Opium and opium derivatives as defined in the 
Dangerous Drugs Act, 1930 (II of 1930). 

5. Coca leaf and coca derivatives as defined in the 
aforesaid Act. 


6. .Hashish. 
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